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MEMORl4NDUM OF POINTS AND AUTHORITIES 
IN SUPPORT OF D EMURRER OF DEFENDANT STATE OF CALIFORNIA 

TO PLAINTIFFS' FIRST AMENDED COMPLAINT 

I. INTRODUCTION. 

In the State of California there are 8,563 public 

schools, operated by over 1000 local school districts, with an 

aggregate of just under 6 million students. Plaintiffs' First 

Amended Complaint ("FAC") seeks to revise and restructure the 

entire system of public education in California, and in effect 

place all the State's public schools under the control and 

direction of this Court. It rests on the basic premise that 

to 

California's public school system is discriminatory because some 

children, predominantly "minority" children, supposedly receive 

an education which is so inferior to the education received by 

other children that the result is a denial of equal protection 

and a violation of other anti-discrimination 1aws.l 

A viable discrimination claim would have to meet the 

test set forth in Butt v. State of California, 4 Cal. 4th 668 

(1992). Butt holds that "the equal protection clause precludes 

the State from maintaining its common school system in a manner 

that denies the students of one district an education basically 

equivalent to that provided elsewhere throughout the State." 4 

Cal. 4th at 685. The Supreme Court in Butt, however, was careful 

to limit this principle of "basic" educational equality so as to 
1 It is unclear whether the concept of "minority" children 

is actually helpful in addressing public education issues in 
California. The overwhelming majority (63.1%) of the 6 million 
students in California public schools fall within plaintiffs' 
definition of "minority" students. In Los Angeles County, 
"minority" students are 80.7% of the public school population; in 
San Francisco, they are 88.1%. 
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prevent the destruction of California's historic system of local 

school districts, adapted to local conditions, and operating 

under lOCal control: 

Of course, the Constitution does not prohibit all 
disparities in educational quality or service. Despite 
extensive State regulation and standardization, the 
experience offered by our vast and diverse public 
school system undoubtedly differs to a considerable 
degree among districts, schools, and individual 
students. These distinctions arise from inevitable 
variances in local programs, philosophies, and 
conditions. "[A] requirement that [the State] provide 
[strictly] 'equal' educational opportunities would thus 
seem to present an entirely unworkable standard 
requiring impossible measurements and comparisons. 

If Hendrick Hudson Dist. Bd. Of Ed. v. Rowley 
il98i) 458 U.S. 176, 198. Moreover, principles of 
equal protection have never required the State to 
remedy all ills or eliminate all variances in service. 

Accordingly, the California Constitution does not 
guarantee uniformity . . . for its own sake. . . . In 
an uncertain future, local districts, faced with 
mounting fiscal pressures, may be forced to seek 
creative ways to gain maximum educational benefit from 
limited resources. . . . An individual district's 
efforts in this regard are entitled to considerable 
deference. 

. . . A finding of constitutional disparity 
depends on the individual facts. Unless the actual 
quality of the district‘s program, viewed as a whole, 
falls fundamezztally below prevailing statewide 
standards, no constitutional violation occurs. 

4 Cal.4th at 686-87 (emphasis addedi. 

Under Butt, plaintiffs could make out a constitutional 

violation only if they alleged and proved that the "actual 

quality" of the educational program of a given district, "viewed 

as a whole," fell "fundamentally" below prevailing statewide 

standards, after giving effect to the deference constitutionally 

MEMORANDUM IN SUPPORT OF DEMURRER 
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required for "local programs, philosophies, and conditions." 

Perhaps understandably, plaintiffs do not even attempt to meet 

this test. They make no allegations whatever going to the 

educational program of any district "viewed as a whole." They do 

not allege what the "prevailing statewide standard" is, much less 

that the educational program of any particular district, viewed 

as a whole, falls "fundamentally below" that prevailing standard. 

They devote no attention to "local programs, philosophies, and 

conditions." Plaintiffs thus in effect concede that they cannot 

satisfy the Butt test. 

Instead, they adopt a different tack -- a tack that has 

no sanction in Butt nor in any other case. Plaintiffs' lengthy 

complaint is a laundry list of highly specific problems, some 

serious and some trivial, that supposedly exist at a. small 

fraction of schools (not districts) in California. FAC 25-62. 

Plaintiffs then allege (mistakenly) that these problems are not 

addressed by existing state laws and regulations; they ask for an 

order that the State be required to issue and enforce standards 

concerning them. FAC 67-69. Plaintiffs are utterly silent about 

the content of the standards they wish the Court to impose. . They 

are equally silent about what order they want the Court to make 

so that the State will "adequately enforce" these standards, 

whatever they may be. 

Plaintiffs allege at length that some California 

schools have problems. With 8,563 schools, and nearly 6 million 

pupils, it could hardly be otherwise. Working to remedy any 

problems are the Governor, the Legislature, other state 

departments and offices, and thousands of school administrators, 

MEMORANDUM IN S"PP;RT OF DEMURRER 
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teachers, and staff throughout the State. Solutions are not 

simple, and if a magic wand existed that would fix all problems 

at once, someone would already have waved it. 

The ultimate question for the Court will be whether 

there is a viable lawsuit here. A viable lawsuit requires more 

than a plaintiff who identifies problems (even real problems) and 

alleges that the State has not done enough to solve them. Nor 

may a lawsuit be used simply to obtain an abstract or theoretical 

ruling that some course of conduct has infringed a legal or 

constitutional norm. Rather, a viable lawsuit requires a 

concrete set of facts, a legal standard that a court can define, 

interpret and apply, and at least some prospect that application 

of that legal standard to those specific facts will yield a 

judgment that can remedy whatever violations are found. Pacific 

Legal Foundation v. California Coastal Comm'n, 33 Cal. 3d 158, 

170-71 (1982). 

The State is skeptical that this lawsuit will ever pass 

that test and prove to be justiciable. But for present purposes 

that does not matter. The State does not now seek an order 

dismissing this lawsuit for all time. It seeks only an order 

that before everyone wastes massive time and money on pleadings, 

motions, and discovery, plaintiffs should do the things that will 

determine whether there is really a lawsuit here or whether the 

filing of this action was primarily a political and public 

relations exercise. 

First. Plaintiffs should be required to specify what 

precisely they contend the State has done wrong, and what ' 

precisely they contend it should be required to do in the future. 
-4- 
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They say that th e State has no standards addressing the issues 

they raise. As discussed below, the Court can take judicial 

notice, based on statutes and regulations, that this is simply 

not so. So the real questions are: Of the standards contained 

in existing statutes and regulations, which ones do plaintiffs 

contend are unconstitutionally or illegally deficient? What 

standards do plaintiffs contend are constitutionally or legally 

required? What precisely do plaintiffs contend the law or the 

Constitution requires the State to do that it is not now doing? 

Until plaintiffs specify their contentions, it is impossible to 

1 tell if this case presents a justiciable controversy or is merely 

~ a dispute about policy. 

Second. Plaintiffs should be required to exhaust the 

administrative remedies they undoubtedly possess, and which they 

actually invoked in May -- only to abort the administrative 

process when it became clear that it might reveal that many of 

plaintiffs' contentions were unfounded. Plaintiffs obviously 

would prefer a massive lawsuit to series of administrative 

solutions. But the Court should not. 

II. TEE STATE'S DEMURRE RTO THE FIRST AMENDED COMPLAINT FOR 
UNCERTAINTY SHOULD BE SUSTAINED, WITH LEAVE GIVEN TO 
PLAINTIFFS TOAMEND TOEXPLAINWHAT STATE STANDARDS 
THEY CONTEND ARE UNCONSTITUTIONALLY DEFICIENT, AND WHY. 

C.C.P. § 430.10 provides for a special demurrer on the 

ground of uncertainty. Such a demurrer should be sustained 

unless the complaint is "sufficiently clear to apprise the 

defendant of the issues that must be met." Merlin0 v. West Coast 

Macaroni Mfg. Co., 90 Cal. App. 2d 106, 108 (1949). "Uncertainty 

is the broad ground that covers any defective statement leaving 
-5- 
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the cause of action or any part of it unclear." 5 WITKIN, 

CALIFORNIA PROCEDURE, PLEADING § 927 at 386 (4th Ed. 1997). Here, the 

First Amended Complaint, read in the light of statutes andI 

regulations of which the Court must take judicial notice, ~Evid. 

Code § 451(a)-(b), utterly fails to make clear what issues 

plaintiffs actually intend to raise. 

The First Amended Complaint gives the impression1 that 

the various problems plaintiffs allege have never been addbessed 

in any way by the State. In fact, contrary to plaintiffs'1 

allegations, California statutes and regulations provide s 

state standards in each of the areas that plaintiffs*addre 

Accordingly, if there is a justiciable controversy here, ib is 

not because there are no state standards. It is because - 

plaintiffs are in some way dissatisfied with existing stan ards 

or with the manner in which those standards are enforced. b But 

plaintiffs' complaint nowhere specifies plaintiffs' real 

grievances. Accordingly the State has no way of gleaning 

f 

rom 

plaintiffs' complaint the issues it must actually meet. 

Each of the three broad areas about which plaint'ffs 

complain -- teachers, textbooks, and facilities -- is deal : with 

separately below. 

A. Teachers 

Plaintiffs' most serious concern appears to be t e 

presence of "uncredentialed" teachers in California public h 
schools. FAC 58:8. In fact, there are no "uncredentialedr 

teachers in California public schools. Rather, the statutes and 

regulations provide for many different types of teaching 
-6- 
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credentials, applicable to the differing Situations which schools 

and districts face. See generally Cal. Educ. Code §§ 44200-405. 

Credentials are issued by the Commission on Teacher Credentialing 

("the Commission"), to which the State has granted the specific 

authority to establish professional standards, assessments, and 

examinations for entry and advancement in the education 

profession. Cal. Educ. Code § 44225(a). 

A teacher who has completed specified course work in 

education and received a recommendation from a California Teacher 

Preparation Institution is eligible for the "Professional Clear 

Credential." Cal. Educ. Code 5 44259(c). This credential is 

valid for five years, subject to renewal upon completion of 

continuing education requirements, and comes in two varieties -- 

a "Multiple Subject Teaching Credential," which authorizes the 

holder to teach all subjects in self-contained classrooms, such 

as those in most elementary schools; and a "Single Subject 

Teaching Credential," which authorizes the holder to teach 

specific subjects in departmentalized classes, such as those in 

most middle and high schools. Cal. Educ. Code §§ 44251(b) (3), 

44256(a)-(b), 44258, 44277(f). 

The Commission also issues "Preliminary Credentials" in 

each category to teachers who have completed some, but not all of 

the requirements for a Professional Clear Credential. Cal. Educ. 

Code 5 44259(,b). A Preliminary Credential is issued for a 

maximum of five years, within which period the teacher must 

complete the requirements for a Professional Clear Credential. 

Cal. Educ. Code § 44251(b)(2), 44259(b). University Internship 

Credentials and District Internship Credentials are also 
-7- 
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available for teachers enrolled in Commission-approved Teacher 

Preparation Programs offered either by accredited Teacher 

Preparation Institutions or by local school districts. Cal. 

Educ. Code §§ 44321, 44450-67, 44325-29, 44830.3. 

Finally, a school district may request that the 

Commission issue an "Emergency Permit," allowing the district to 

employ a teacher who does not possess one of the other 

credentials. Cal. Educ. Code §§ 44300-02; Cal. Code Reg. §§ 

80023.1-80023.2. A district requesting that the Commissio 

one or more emergency permits must submit a "Declaration o 

for Fully Qualified Educators" to the Commission, and must 

certify that the district has made a diligent search for, 

been unable to recruit, a sufficient number of certified 

teachers. Cal. Educ. Code § 44300(a)(3)(B); Cal. Code Reg 

80023.2(d), 80026.* 

In 1996, the State adopted the Class Size Reduct 

Program, which had as its goal the reduction of class size 

kindergarten and grades l-3 to 20 pupils per teacher. Cal 

Code § 52120 et seq. - Reducing class size, of course, requ 

more teachers for the same number of pupils; moreover, ado 

of the Class Size Reduction Program happened to coincide w 

significant increase in enrollment in California schools, 

especially inner city schools, and with a nationwide short 

teachers. The State recognized that in the absence of rem 

measures these conditions would produce a large increase i 

* The Declaration must be adopted by the governing bo; 
the district at a regularly scheduled meeting, and may not 
part of the consent agenda. Id. Public awareness and pub 
input as to such resolutions E thus provided for. 

-8- 
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proportion of teachers teaching on emergency credentials, and 

that this was Undesirable. The State accordingly enacted 

remedial and corrective measures. 

First, .starting in 1998, the State prohibited the 

issuance of emergency credentials for more than five one-year 

periods. Cal. Educ. Code § 44251(c). Thus, all those teaching 

on emergency credentials must now enroll in the appropriate 

courses and acquire non-emergency credentials within five years, 

Cal. Educ. Code § 44300(f), and an emergency credential becomes 

much more analogous to the long-established Preliminary 

Credential: that is, it permits teachers to teach while 

undergoing teacher preparation, but ensures that all teachers 

promptly obtain clear credentials. 

Second, the State enacted the California Pre-Internship 

Teaching Program. Cal. Educ. Code § 44305. Under that program, 

funds are provided to assist teachers enrolling in a district- or 

university-run teaching internship or other teaching credential 

program, thus enabling them to complete the requirements for 

clear credentials. Id. - All the larger California districts have 

elected to participate in this program, which the State intends 

will be fully funded statewide by 2002. Cal. Educ. Code S 

44300(b)(2). Full funding of the program will eliminate the need 

for emergency teaching credentials except in remote areas. Cal. 

Educ. Code 5 44300(b)(1)-(3). 

Third, the State has adopted a broad range of 

additional initiatives designed to reduce the teacher shortage. 

It has enacted legislation making it easier for out-of-state 

teachers to teach in California, sought to increase enrollment in 

-9- 
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teacher preparation programs run by the University of Caiifornia 

and the California State University System, provided assistance 

for beginning teachers, allowed for off-campus teacher 

preparation programs, explored alternative credentialing methods, 

and otherwise tried to help beginning teachers, educate teachers 

already in service, and increase the supply of fully qualified 

teachers. Cal. Educ. 'Code §§ 44226.5, 44259, 44259.1-.5, 

44259.8, 44275.3, 44279.1 et seq., 44380-86, 44390-93. 

The State's goals in this areas are clear. Plaintiffs' 

complaint quotes Governor Davis: his goal is "a first-rate 

teacher for every classroom, in every school, in every 

neighborhood." FAC 62:12.3 The Legislature has repeatedly 

stated the same goal. Stats. 1997, Ch. 934, § 1; Stats. 1998, 

Ch. 544 §§ 1,3; Stats. 1999, Ch. 381, 55 (a)-(b). Plaintiffs 

agree. So, it may be assumed, does every local school district 

in the State. There is thus no dispute in this case about the 

objective of State policy. If there is a dispute that requires 

Court intervention, it is about what measures are necessary or 

appropriate to achieve the goal that everyone shares. 

And that is precisely the subject about which 

plaintiffs' complaint has nothing to say. The State, acting 

through the Legislature and Governor, has tried to balance the 

need to recruit and retain new teachers with its commitment to 

3 The State does not, of course, equate quality of teaching 
to possessionof the particular credentials that happen to be 
required at any given point in time. (That is why, inter alia, 
the State has explored alternative credentialing methods.) - This 
issue could become important in this case if it ever became 
necessary to compare actual educational experiences in different 
classrooms. For present purposes, however, it may be passed 
over. 
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teacher quality. Therefore it has provided that no individual 

teacher can use an emergency credential for more than five years 

after 1998; that the entire emergency credential program (except 

for remote areas) is to be phased out by 2002 and replaced by an 

internship program; and that funds and assistance will be 

available for a university-level program of training new 

teachers. Cal. Educ. Code SS 44251(c), 44300(l)-(3), 44305. Do 

plaintiffs contend that this is constitutionally inadequate? Do 

they.think that five years is unconstitutionally long to 

implement a program aimed at resolving a major social problem? 

Do they think the Court can solve such a problem in 'a shorter 

time? Or do they think the Court should simply assume that 

measures the Governor and the Legislature have endorsed will not 

work? One cannot tell. 

Or perhaps plaintiffs think that the problem should be 

solved not by recruitment of new teachers and training, as the 

Governor and Legislature intend, but by the redistribution of 

existing California teachers. Do they then propose that teachers 

who have signed a contract with one school district should be 

required to work for a different district? Do they propose that 

the Court should abrogate existing collective bargaining 

agreements that give teachers with greater experience and 

seniority the right to choose the school and grade level where 

they will teach? Plaintiffs do not say. But it is self-evident 

that finding additional teachers for inner city schools requires 

either: (1) recruiting and training new teachers; or (2) 

redistributing existing ones. 

-ll- 
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Plaintiffs' complaint thus fails to advise the State of 

what dispute, if any, is really present here. Plaintiffs say 

there are no Standards; they appear never to have heard of the 

existing standards created by California law and regulation; they 

do not allege that existing standards are constitutionally 

inadequate. They say only (although repeatedly) that the State 

must "establish adequate minimal standards regarding educational 

personnelrN must take steps to determine whether conditions 

violating "those standards" exist in California, and must prevent 

violations from occurring. FAC 68:7-10. But without knowing 

what plaintiffs consider to be "adequate minimal standards 

regarding educational personnel" it is impossible to know what 

this case is about. 

Hills Trans. Co. v. Southwest Forest Industries, 266 

Cal. App. 2d 702 (1968), holds clearly that vague language of 

this sort about an important issue renders a complaint vulnerable 

to a special demurrer for uncertainty. In that case, plaintiff 

alleged that the contract in issue was to last for a "reasonable" 

time, but did not allege what that time was. The Court of Appeal 

held that a special demurrer for uncertainty to such a complaint 

was properly sustained. As the Court said, 

The only thing said about the term of the contract is 
that it was to continue for a reasonable time. How 
long is a reasonable,time -- one month, two months, 
five months, one year, two years, five years? Having 
run 15 months, had it run a reasonable time? Does 
Hills contend that Southwest was required to continue 
indefinitely shipment of newsprint by rail? Could never 
change? Could only change on giving some particular 
notice? On this point it seems obvious that the 
pleading is uncertainty rampant. 
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266 Cal. APP. 2d at 706.~ 

Exactly the same could be said of plaintiffs' complaint 

here. What is an "adequate minimal standard"? That is the heart 

of the issue presented by plaintiffs' complaint. If plaintiffs 

are to be granted any relief, they (and the Court) must specify 

what the State is required to do. Yet plaintiffs say not one 

word about the content of the standard they desire. Their 

pleading is "uncertainty rampant," as in Hills; and the State's 

special demurrer for uncertainty ought to be sustained. 

B. Textbooks. 

Plaintiffs' allegations about textbooks are no clearer 

than those regarding teachers. The First Amended Complaint again 

ignores the existing state standards, and again fails to make 

clear what dispute, if any, is actually present here. 

Textbooks in California must be adopted by the State 

Board of Education, and access to them must be furnished without 

cost to pupils in public schools. Cal. Const. Art. 9 § 7.5; Cal. 

Educ. Code §§ 60070, 60411. The Legislature has recently enacted 

measures to ensure that sufficient textbooks are provided to 

students. Beginning with fiscal year 1999-2000, the governing 

board of each school district is required to hold a public 

hearing each fiscal year to determine if the district will have 

sufficient textbooks and instructional materials for each 

student. Cal. Educ Code § 60119(a). If the board determines 

4 See also Gonzales v. California, 68 Cal. App. 3d 621, 632- 
36 (197m mon v. Dwyer, 61 Cal. App. 2d 803, 809 (1943); 
Gridley v. Selleck, 92 Cal. App. 97 (1928). 
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that there is an insufficient number of textbooks, the board must 

set forth the reason for the shortfall, must give notice to 

parents and teachers, and must take action sufficient to remedy 

the shortfall within a two-year period. Cal. Educ. Code 5 

60119(a) (2) (A). Since 1998, moreover, the Legislature has 

adopted programs that by 2002 will distribute nearly $2.2 billion 

in state aid to districts for textbook purchases, an annual rate 

effectively triple what was provided in 1997. Stats. 1998, Ch. 

312; Stats. 1999, Ch. 50, Budget Items 6110-185-0001, 6110-186- 

0001; Stats. 1999, Ch. 78 § 67. 

Plaintiffs appear never to have heard of this 

legislation, even though by means of it the State, through the- 

Governor and Legislature, has undertaken to remedy precisely the 

problem of which plaintiffs complain. Plaintiffs do not allege 

that any district has failed to hold the required public hearing; 

they do not allege that any district has improperly failed to 

make the required finding that adequate textbooks and 

instructional materials are either available today or will be 

available within two years. 

Once again, the State agrees with plaintiffs that every 

student in every public school should have a textbook. That is 

the policy of the State. Indeed, that is the law of the State, 

as set forth in 5 60119 of the Education Code, and the State is 

spending hundreds of millions of dollars annually to assist 

school districts in coming into compliance. There is thus no 

dispute in this case about goals or policy; there is at most a 

dispute about implementation. 
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Yet the First Amended Complaint provides no clue about 

what dispute, if any, plaintiffs have with'the State over 

implementation. They have not alleged that they consider the 

requirements of Section 60119 constitutionally inadequate; much 

less have they explained why. They claim that the State should 

be ordered to establish "adequate minimal standards" regarding 

"educational materials," FAC 68:7-8, but they provide no 

explanation at all about what those standards should be. 

With respect to textbooks as with respect to teachers, 

plaintiffs' complaint is "uncertainty rampant," Hills Trans., 266 

Cal. App. at 706, and the State's special demurrer for 

uncertainty should be sustained. 

C. School Facilities. 

The third and last subject of plaintiffs' complaint is 

educational facilities. Here too, plaintiffs ignore applicable 

state laws and regulations which this Court is bound to notice 

judicially. Evid. Code § 451(a)-(b). . 

The basic rule, in force for decades, is that "the 

clerk of each district . . . shall, under the direction of the 

governing board, keep the schoolhouses in repair during the time 

school is taught therein." Cal. Educ. Code 5 17593. Also, 

"governing Boards, superintendents, principals, and teachers are 

responsible for the sanitary, neat, and clean condition of the 

school premises and freedom of the premises from conditions that 

would create a fire or life hazard." Cal. Code Regs. Tit. 5, 5 

631. 
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This is the basic state standard applicable to the 

condition of school facilities. If any school district has 

violated it, plaintiffs have a remedy against that district. 

Moreover, if any school district has discriminated against them 

in the matter of school facilities (as they allege), plaintiffs 

have an additional remedy under the State's Uniform Complaint 

Procedures -- as more fully discussed in Section III infra. 

In addition to the basic state standard requiring 

maintenance of school facilities in good condition, plaintiffs' 

specific concerns are also addressed by statute and regulation. 

Thus school districts are required to provide "sufficient flush 

water closets for the use of pupils," Cal. Educ. Code § 17576. 

Cal. Code Regs. Tit. 5 S 631 provides that "adequate separate 

toilet facilities shall be maintained for each sex." If 

plaintiffs' allegations of inadequate bathroom facilities or 

improper maintenance are true, a state standard is in place to 

deal with the problem, and plaintiffs have a perfectly adequate 

remedy against any non-compliant school district. 

Finally, plaintiffs make a number of allegations about 

overcrowding. This is a matter about which, once again, there is 

no dispute as a matter of policy. The State's school population 

has mushroomed over the last decade, and has grown especially in 

the inner cities. The only real solution to overcrowded schools 

is to build new ones. The Legislature put on the ballot in 1998, 

and the voters passed, a bond issue in the amount of $6.7 billion 

to finance school facilities improvements and new school 

construction. Cal. Educ. Code §§ 100400-100420. 
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The existing state standards for school facilities are 

thus that existing facilities must be kept sanitary and in good 

repair, while billions of dollars in bond proceeds are available 

to build new ones for the relief of overcrowding. Plaintiffs' 

complaint ignores these existing standards; and it utterly fails 

to allege what alternative, additional, or different standards 

plaintiffs believe the State is constitutionally required to 

promulgate. The State's special demurrer for uncertainty should 

be sustained. 

III. THE STATE'S DEMURRER TO THE FIRST AMENDED COMPLAINT 
SHOULD HE SUSTAINED WITH LEAVE TO AMEND WHEN PLAINTIFFS 
HAVE EXHAUSTED THEIR ADMINISTRATIVE REMEDIES. 

Even if the nature of plaintiffs' dispute with the 

State were clear (which it is not), their complaint would still 

be subject to demurrer. Plaintiffs allege a series of specific 

deficiencies in services or facilities supposedly provided at a 

few of the 8,563 schools in California; on the assumption that 

their specific factual allegations a're true, plaintiffs ask the 

Court to conclude that the conditions alleged are widespread, and 

request relief applicable to the entire State. But adrnini- 

strative remedies available to plaintiffs could (and for all that 

appears would) fix the specific problems on which their complaint 

rests, and plaintiffs have not exhausted those remedies. 

The remedies are part of the Uniform Complaint 

Procedures (&UCP"), found at Cal. Code Reg. Tit.5 5 4600 et seq.' - 

Where, as here, the complaint is discrimination, the Uniform 

' A copy is included as Exhibit A to this Memorandum for the 
Court's convenience. 
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local agency. UCP 5 4630(b). If the complainant requests direct I 
state intervention (which is available if the complainant will 

suffer "an immediate loss of some benefit . . . if the Department 

does not intervene"), the complaint may be filed directly with 

the Department of Education. UCP § 4650. In that circumstance, 

the Department makes a determination whether direct state 

intervention is warranted. UCP § 4651. If so, it may address 

the claim on the merits. UCP § 4660. If not, it forwards the 

complaint to the local district for investigation. UCP § 

4630(b) (2), 4651. 

Following receipt of the complaint, the local district 

is required to investigate the allegations of the complaint, and 

to report its Decision to the complainant. UCP 5 4630, 4631. If 

the complainant is dissatisfied with the local district's 

Decision, he or she may appeal to the Department. UCP 5 4652. 

Following an appeal, the Department is authorized to make an 

investigation and prepare an Investigation Report, making 

findings of fact, conclusions of law, and a recommendation for 

corrective action by the local district. UCP §§ 4663, 4664, If 

the local district does not comply with the Department 

recommendation, the Department may "use any means authorized by 

law to effect compliance." UCP 54670. 

California law requires exhaustion of administrative 

remedies. When a public or private entity has provided an 

administrative remedy, a plaintiff is not entitled to ignore the 

administrative process, and take the entity to court, merely 

because the plaintiff prefers litigation. Quite the contrary. 
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"[Elxhaustion of administrative remedies is not a matter of 

judicial discretion, but is a fundamental rule Of procedure laid 

down by courts of last resort, followed under the doctrine of 

stare decisis, and binding upon all courts. . . . [Elxhaustion of 

the administrative remedy is a jurisdictional prerequisite to 

resort to the courts." Sierra Club v. San Joaquin Local Agency 

Formation Comm., 21 Cal. 4th 489, 496 (1999); Abelleira v. 

District Court of Appeal, 17 Cal. 2d 280, 293 (1941). 

Numerous California cases have confirmed that the 

requirement of exhaustion of administrative remedies is a "long- 

settled rule of judicial administration," Robinson v. Dep't of 

Fair Employment & Housing, 192 Cal. App. 3d 1414, 1416 (1987), 

and have persistently rejected efforts by litigants, like 

plaintiffs here, to avoid it. Bockover v. Perko, 28 Cal. App. 

4th 479, 491 (1994) (administrative remedies must be exhausted 

even if they are "advisory only"); County of Los Angeles v. 

Farmers' Insurance Exchange, 132 Cal. App. 3d 77, 86 (1982) 

(administrative remedies must be exhausted even if they are 

couched in permissive language); Park 'N Fly of San Francisco, 

Inc. v. City of South San Francisco, 188 Cal. App. 3d 1201, 1208 

(1987) (exhaustion is not excused because the remedy "may or even 

probably would be unavailing"); Barnes v. State Farm Mut. Auto 

Ins. Co., 16 Cal. App. 4th 365, 380 (1993) (administrative 

remedies must be exhausted even if the agency cannot provide the 

precise relief sought by the plaintiff); Matthew Zaheri Corp. v. 

Mitsubishi Motor Sales, 17 Cal. App. 4th 288, 293 (1993) (an 

administrative remedy must be exhausted even if it cannot resolve 

all the issues); P. W. Stephens, Inc. v. State Compensation 
-19- 
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Insurance Fund, 21 Cal. ~pp, 4th 1833, 1840 (1994); Alta Loma 

school District V. San Bernardino County Committee, 124 Cal. App. 

3d 542, 554-56 (1981)/ 

The First Amended Complaint nowhere alleges that 

plaintiffs have exhausted their administrative remedies, although 

it is plaintiffs' burden to plead and prove exhaustion. Park 'N 

~ Fly, 188 Cal. App. 3d at 1208. Accordingly, the Court must 

~ assume that plaintiffs' administrative remedies have not been 

exhausted. 

I Materials of which the Court may take judicial notice, 

moreover, show that plaintiffs invoked, but did not exhaust, 

their administrative remedies.' Those same materials also show 

that requiring plaintiffs to exhaust their administrative 

remedies in this case will be of great benefit to the Court and 

6 It may be acknowledged that in an ordinary tort or 
contract action between private parties, a Court need not in all 
circumstances require the parties to present their claims to an 
administrative agency, even if the agency arguably has 
jurisdiction to deal with them. Rojo v. Kliger, 52 Cal. 3d 65, 
82-88 (1990); Miller v. Superior Court, 50 Cal. App. 4th 1665 
(1996). But the situation is different when, as here, judicial 
relief is sought against a defendant which itself provided the 
administrative remedy, as the Supreme Court recognized in Rojo. 
52 Cal. 3d at 86. In that circumstance no California court for 
sixty years has failed to require exhaustion. 

' On demurrer, the Court may consider allegations in 
superseded pleadings. Perdue v.- Cracker Nat'1 Bank, 38 Cal. 2d 
913, 923 n.5 (1985). Paragraph 184 of plaintiffs' Complaint, 
filed May 17, 2000, alleged that plaintiffs had filed an 
administrative complaint with the Superintendent of Public 
Instruction. The Request for Judicial Notice and Declaration of 
Benjamin Rozwood filed herewith include documents from the 
Department of Education and the Ravenswood City School District, 
which the Court mav iudiciallv notice pursuant to Evid. Code 5 
452 (~1, Watson v. io; Altos School District, 149 Cal. App. 2d 
763, 771-73 (1957). They show what happened on plaintiffs' 
administrative complaint. 
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ing issues and eliminating unfounded and the parties by simplify 

spurious allegations. 

Plaintiffs filed their administrative complaint on May 

17, 2000. Request for Judicial Notice ("Request"), Item 1. 

Plaintiffs sought direct State intervention under UCP S4650. The 

Department denied that request on June 23, 2000, on the ground 

that no emergency was present. Accordingly, the Department 

forwarded the administrative complaint to relevant local 

districts for a response pursuant to UCP § 4651. Request, Items 

2 and 3. 

At least one school district (the Ravenswood City 

School District in East Palo Alto) promptly responded to 

plaintiffs' administrative complaint.* Request, Item 4. The 

administrative complaint, like plaintiffs' original complaint in 

this action, made allegations about two schools in the Ravenswood 

district -- Edison-McNair Academy and Cesar Chavez Academy. 

Complaint, ¶¶ 88-92. With respect to both schools, plaintiffs 

alleged discrimination because teachers were not fully 

credentialed. The Ravenswood district pointed out that 

plaintiffs' allegations of discrimination against poor and 

minority children were unsubstantiated, since both the ethnic 

composition of the two schools and the level of credentials 

possessed by the teachers in those schools were consistent with 

conditions in the district as a whole. 

* Responses are forwarded directly to the complainant under 
UCP 5 4631(c), and neither the State nor the Department receives 
a copy in the ordinary course. By chance the Ravenswood District 
sent a copy of its response to the Department. 
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Plaintiffs' original complaint in this action, also made 

a number of other allegations about Cesar Chavez Academy, all of 

which Were included in the administrative complaint. The table 

below compares plaintiffs' allegations with what the district 

reported: 

Plaintiffs' Allegations District's Report 

1. The school does not provide 
enough textbooks. Some classes 
have no textbooks at all; some 
classes have too few. 

2. "Many" classroom lights do 
not work. 

3. "Some" classrooms have 
broken windows. 

4. There is.no air 
conditioning. 

5. There is no nurse. 

6. When a child is hurt in an 6. School policy is to notify 
accident, the school calls 911, parents, not call an ambulance. 
and parents must pay for the No ambulance was called during 
ambulance and hospital care. the 1999-2000 school year. 

1. Each classroom had 
sufficient textbooks, except 
where a student lost a textbook 
and refused to pay replacement 
cost as the district required. 

2. Schools were refurbished 
with bond money in 1997-98 and 
1998-99. No classroom lights 
were found out of order. 

3. No broken windows are 
present. Repairs are made 
within 24 hours. 

4. Air conditioning is 
unnecessary in this location; 
mast surrounding schools do not 
have it. 

5. The district employs a 
nurse; the incumbent resigned 
and the district is trying to 
hire another. 

Plaintiffs apparently accepted the district's answers, 

since they filed no appeal to the Department from the district's 

report. More tellingly, when plaintiffs filed their First 

Amended Complaint, they dropped from it all but the first of the 

allegations listed in the table above. The result of the 
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administrative process was thus to eliminate, for the Ravenswood 

District, the great majority of the issues about which plaintiffs 

had originally complained. 

Plaintiffs apparently did not regard this 

simplification of the issues as desirable. Although the First 

Amended Complaint added allegations about 28 new schools, 

plaintiffs did not invoke the Uniform Complaint Procedures as 

they had done before. They filed no new administrative 

complaints. And they wrote the Department to withdraw all the 

administrative complaints that they had previously filed.g 

Request, Item 5. The obvious inference is that plaintiffs had 

learned from their experience. They wanted to make allegations 

without subjecting their contentions to challenge by persons 

actually knowledgeable about the facts; and they preferred a 

' Plaintiffs' excuse was that they are making a claim of 
"statewide" discrimination which supposedly should not have been 
referred to individual districts. Request, Item 5. This makes 
little sense. We may concede that the UCP would not cover a 
claim of inter-district disparity in educational experience -- 
e.g., a claim that the educational program of District A, viewed 
as a whole, was unconstitutionally inferior to that of District 
B. But the UCP clearly would cover the specific situations 
alleged in plaintiffs' First Amended Complaint. For-example, 
plaintiffs allege that students at some schools in Los Angeles 
lack textbooks, but they do not (and could not) allege that' 
students at all schools in Los Angeles lack textbooks. Quite the 
contrary, plaintiffs' central contention is that students in 
affluent areas (including presumably the many affluent areas of 
the Los Angeles district) are treated better than students in 
poorer areas. If Los Angeles is providing textbooks to affluent 
students, while not providing them to poor students, there is 
arguably discrimination between students within the district, and 
the UCP apply. 

From the practical point of view, moreover, plaintiffs are 
drawing a distinction without a difference. If the claimed 
discrimination is that students at a particular school do not 
have textbooks, the solution is for the local district to supply 
them with textbooks. That ends all discrimination, whether 
within the district or "statewide." The UCP thus have the 
potential to solve plaintiffs' real-world problems, regardless of 
how plaintiffs' lawyers label their claims. 
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ion of the matters that they giant lawsuit to actual resolut 

raised. 

This history shows why exhaustion is useful and 

desirable here. The Supreme Court has recently reiterated the 

purposes served by the requirement of exhaustion as follows: 

There are several reasons for the exhaustion of 
remedies doctrine. "The basic purpose for the 
exhaustion doctrine is to lighten the burden of 
overworked courts in cases where administrative 
remedies are available and are as likely as the 
judicial remedy to provide the wanted relief." (Morton 
v. Superior Court (1970) 9 Cal. App. 3d 977, 982.) 
Even where the administrative remedy may not resolve 
all issues or provide the precise relief requested by a 
plaintiff, the exhaustion doctrine is still viewed with 
favor "because it facilitates the development of a 
complete record that draws on administrative expertise 
and promotes judicial efficiency." (Karlin v. Zalta 
(1984) 154 Cal. App. 3d 953, 980.) It can serve as a 

preliminary administrative sifting process (Bozaich v. 
State of California (1973) 32 Cal. App. 3d 688, 698), 
unearthing the relevant evidence and providing a record 
which the court may review. (Westlake Community Hosp. 
v. Superior Court (1976) 17 Cal. 3d 465, 476.) 

Sierra Club, 21 Cal. 4th at 501, quoting Yamaha Motor Corp. v. 

Superior Court, 185 Cal. App. 3d 1232, 1240-41 (1986). Requiring 

plaintiffs in this case to exhaust their administrative remedy 

under the Uniform Complaint Procedures will serve every one of 

the policy goals which the Supreme Court has identified. 

First, requiring exhaustion will lighten this Court's 

burden of dealing with what plaintiffs clearly want to be a 

monster case. The history with the Ravenswood district shows 

that the administrative process will simplify the litigation. 

Completing the process with the other districts will undoubtedly 

dispose of many hundreds more such allegations -- either because 
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the allegations were unfounded to begin with, or because faced 

with plaintiffs' complaint the districts will fix any problems. 

Administrative remedies are thus "as likely as the judicial 

remedy" to provide relief. 21 Cal. 4th at 501. 

Second, requiring exhaustion will permit development of 

a record on the basis of which plaintiffs' allegations may be 

judged. Once again, the history with Ravenswood is pertinent: 

what appeared from plaintiffs' original complaint to be a 

controversy about a district that supplied insufficient textbooks 

turned out to concern whether a district may require that pupils 

who lose their book pay a replacement fee. That is a very 

different legal and factual matter from what plaintiffs' original 

complaint suggested. Requiring exhaustion will allow the Court 

to understand plaintiffs' allegations in their true context, even 

where the administrative process does not dispose of the 

allegations entirely. 

Third, requiring exhaustion gives the Court the benefit 

of the administrative expertise possessed by the local school 

districts and (if plaintiffs appeal a district's determination) 

by the Department of Education. Such considerations are 

particularly important where, as here, plaintiffs wish the Court 

to take over ultimate responsibility for the management of the 

California system of public education. As more than one Court of 

Appeal has said, exhaustion of administrative remedies is 

especially appropriate where, as here, "it is apparent that a 

court would benefit immensely . . . by having an expert 

administrative analysis before attempting to grapple with such a 

potentially broad-ranging and technical question . . . ." P.W. 
-25- 
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Stephens, 21 Cal. App. 4th at 1840, quoting Farmers Ins. Exchange 

v. Superior Court, 2 Cal. App. 4th 377, 400 (1992). 

Fourth, requiring exhaustion will allow districts and 

the Department to perform a "preliminary administrative sifting 

process,~ to unearth the relevant evidence, and to provide a 

record that will make the Court's task easier. The history with 

Ravenswood shows how effective the process is. Giving the 

administrative process a chance to work for the other districts 

and schools involved in plaintiffs' First Amended Complaint will 

have similar salutary effects. 

An administrative remedy unquestionably exists. 

Plaintiffs invoked it, then chose to abort the process when they 

saw it might be effective. As a result, the State and the Court 

will be burdened with multiple controversies which the 

administrative process could and would resolve. That is 

precisely why the judicial requirement of exhaustion exists. 

When an administrative remedy is available, California law 

requires that it be used. The Court has no jurisdiction to 

proceed until plaintiffs have done so. Accordingly the State's 

demurrer should be sustained, with leave given to plaintiffs to 

amend when and if the administrative remedy has been exhausted. 

CONCLUSION, 

Plaintiffs wish to proceed with a massive lawsuit whose 

apparent objective is to overturn the existing system of public 

education in California and replace it with a system administered 

by platoons of lawyers under this Court's supervision. Before 

anything like that happens, plaintiffs should be required to give 
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content to their vague phrases about "adequate minimal 

standards," define the issues actually in dispute, and identify 

~ just what standards they actually wish the Court to impose. 

Similarly, before the State's public education system is 

swallowed up in litigation, plaintiffs should exhaust the 

administrative remedies that the law provides, let the 

administrative process simplify and resolve large parts of this 

controversy, and generate for the Court a workable record for 

whatever is left. 

The State's demurrer should be sustained, with leave 

granted to plaintiffs to amend. 

DATED: September 25,,2000 

JOHN F. DAUM 
FRAMROZE M. VIRJEE 
DAVID L. HERRON 
DAVID B. NEWDORF 
O'MELVENY C MYERS LLP 

By: &L r. 
John F. Daum I 

Attorneys for Defendant State 
of California 
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12) The pian has been approved by Ihc school advtsory council es&- 
lishcd under Sccuon 6423; 

(3) In the case of a school disuict in which the= arc ooc or more 
schools dcvrikd in subsection tb) and lhcrc arz aJso one or more other 
puricipating schools. ~JIC local educational rgcncv m&s EIA funds 
available for children IJI such schools descrikd in subs&on tb~ in 
amounu which. per educationally dispd~~~~gcd child served. equal or 
cxcccd the amount of such funds made l vailahie pcrcducationaJly disad- 
vantaged child served m such other schools 

(4) EIA funds may k provided to such schools in amounts whi&. per 
child served who is not educationally disadvantaged. qual the amount 
of funds provided under this section which. per educationally disadvan- 
taged child served. UC made avlilabk for chi1d~11 in such rhook and 

f SJThc average per-pupil cxpcnditu~~ in schools described in subscc- 
tion (b) texcluding amounts expended under this section, for the fiscal 
year in which the plan is IO kc&cd out will not k kss than such cxpm 
diturc in such schools in the previous fisaJ year. 

(dJ The Supcrinvnd~t of Public Instruction may l pProve the plan of 
any loclicducuionllagmcvforascfioolwidcprognmifthcp~~~ 
tie rrquircmcnu of subs&on WJ. 

teJ For my school with an approved plan u&r thii secIion the ~IUJ 
school district shaJ1 k relieved of rrquirrmcnu with rcspcet to: 

(I 1 Maintaining Kpan~e rccouncing records for each funding source. 
(2 J Identifying prnicular students as king eligible IO participate. and 
I 3 J Dcmonsuating that services provided from those funding souras 

arc supplcmcmary to IJIC base program. The IocaJ disuict shall. however. 
dcmonnntc thaw the services provided in such schools arc sub-y 
grrrlnthn mias fumishcd 10 Khoois without funding 8nd shdl n1K1 
all other school pJan requirrments contained in law and rcgtdations. 
NOTE ~uchaiy eti sexions saoa-5100s. ~ducaion code Rrf- 20 
us.c.2753. 

Adicle 2. School Security 

4 4502. Improvement of Bchool Suurlty. 
School districts may rrqucs~ rhpcchc SuPwi+ndcnt of Public Instzuc- 

tion approve a specifii parion of the M funds they tueivc k dcsig- 
na~edforcxpendit~fornoni~i~coru~oimprove~Imni- 
ry. Such noninswuctionaJ exptndicurrr may be used to mccc costs king 
from incidents of vandalism. necessary rocticy costs. insurance costs. 
andlorolhcrcorcsdi~lv~~lcd~orhodrecmicy. &~suchapplicatiu~, 
school districts wiU s&ify the amoums of such fimds 4 the prrposc 
ofsuchexpcnditurcs.Noscbooidinricc shall~~quatmamoun~forxu& 
purposcswhkhexcccdsthc ponior1ofS2.000.000thatthcnuda1cpopl- 
Iatiocl~K-l2JolsuchditcriclrrpmcnuoCthcnudcfipopu~ontK-I2J 
oflhcsw. * 

ubhshed by the distnc: pursu~i IO Sections 44 14 and 44 15 may continue 
IO pticipatc in such services. even though such student no longer meets 
lhc ObJoCliVC cnlcrion. if such student me1 Ihe objective CIiu?iOn in either 
of Qe two preceding fiscal years. 

(d J In schools with more than SO pcrani of their students from low in- 
come families tdetcrmincd in accordance with Section 4412~. students 
who do non m-1 ~Jx ohjca~ve ti~tion established by the distria pur- 
s~~~oSoctions~l4~~1S.bucwho~e~klow~hePOlhpncmtik 
(as established through the use of IJK apptupriuc tcsi i-1s pur- 
SUUII IO Section 44 14 I may k eligible IO rrccive excess cost scrvi4cs in 
order hi they may k assisted in reaching rhcir full potential. 

~c~Ifdeq~elyd~ntedina~oolwidcncedsurcssmcn~ap~r- 
ticipating SCE school may use EIA funds ~oconduct a schoolwide project 
which is explicitly designed to provide assistance IO Ihe cduaduully 
disadvantaged students attcndiig such KhOoiS. 
Nom ~uhncy cnrd: sccria s4ooS. Educsrion Co&. Rckcnce: set+,,, 
S4OOS.I.Ebrum CO&. 

p 4502 . BA -AYS CALIFORNIA CODE OF REGL’LA’. ,S -fitlc 5 

Subchapter 8. Biiingrial Education 

Subchapter 9. Bilingual-Bicuttural 
Education Programs 

~~~~!o~~i~&d&raia~ S4020. Edwaion Cdr. R&mm: Seaion 
- . 

HISToW 
I.R~d~9tAniclcrI~;Sa#mQI(W3Umc~~ 

filed9-3-7~rtrcrcivc~~~~(Rclaur79.NaM).Farhiwry 
of famrr ctupur. srr Rrginm 76. No. 20~ 77. No. 30. and 77. No. 13. 

Chapter 5.1. Uniform Complaint 
Procedures 

Subchapter 1. Complaint Procedures 

Article 1. Deiinitions 
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tb, A nonpubhc system may cslahhsh advtso? councils al iIs schools 
which ruzetve Title l SCNICCS 

ICI Applicallons for funds under this chapler must contain a ccnifica- 
tion of panicipatlon in the Title YSCE planning process as follows: 

f I I DisvicI Apphcalton--che diskI advIsor! council chabmon. 
(2) School-level plms-Ihe school advisory council chairperson; 
(31 The DisvlcI Application-Nonpublic Schools section-a reprc- 

senutivc for the Nonpublic Schools. 
NOTE. ~urhonty crud: Sectron MOOS. Educauon Code. Reference: 20 C.S.C. 
2735; 45 C.F.R. I16aX. 

Article 9. Comparability 

Q 4424. Comparablllty of Ben&es. 
11) After July 1. 1979. in accordance with proccdurcs etlnblirhed by 

~hc Dcp~menI of Education. an application of a local educational 
agency for grants under Section 54420 of rhe California EducxIion Code 
shall not be approved. nor pa.ymcnu made of SCE funds under a prc- 
vioutly approved application of xuchagcncy. unless that locxl cducatiqn- 
al agency has demonstrated that exclusive of local. state. and fedeml catc- 
gorical funding. including School Improvement Programs. State 
compensatory Educalion Rogratas. and pfograms pursuant 10 chapter 
4, Article 4 of this division: 

(11 The number of children cmolkd per fuiI-timc quivalcnt clxs- 
sroom teacher and ~cacher’s xide in schools pursuant IO this section is not 
mar than 105 percent of the rverxgc number of pupils per teacher and 
Uacher’s aide in all public schools rnving comparable gnde levels in lc 
applicant’s district. or 

t2lTltc annualexpenditure perchild forsalaries perfull-timccquivr- 
lent teacher and tacber’s aide. c~dusive of that portion of talvy based 
on longevity. in schools providing programs pursuam lo~hia seelion ia non 
kss than95 percent of expenditures pcrchild in all public schools serving 
companblc gndc kvclr in the applicant’s dinrict. or 

l3llhedirviac~ndcmoru~ue1orhetrlirfrlionofIheSuuSupcrin- 
tendent of Public lnsuuction that the ~ourocf perpupil enrolkd ineach 
school punuan~ IO lhis saxion is not kst than the resoumcs per pupil in 
all of the schools within the district ~ning comparable grade lcvcls. 

tb~ After comparability has km demonstsated pursulnl IO subdivi- 
sion 111 of this section. and with prior approval of Ihc Superintendent of 
Public lnsuution. a local cduraIional agency experiencing high student 
mobility need noc make adjurtmenls in order lo mainlain compurhilil~ 
unless the percemagc amou(u computed under I a H I) is more than I IO or 
the pcrccntagc amount computed under tat121 is kss than 90. 
NOTL: Auchaicy cncd: Sections 33031 and m. Education Code. Rcfcrcnce: 
SmUoos S4@3O+OOS. Educrtmo Code md Xl LX 27X,% CFR 2Ol.120. 

HUllMY 

Article 10. California Preschool Program 

0 4425. Cdlfomia St8b Pmschool Pfogmm. 
California St8te Rcachool Edue&at Pmgnm funds llrc discaed aI 

children of low-inanne futtilicr l’rescltool dasses mav k operated by 
any public agency or any private agency whkh meua &biliIy tequire- 
mentx. Cluacs may k opented without scgatd to specific school sks, 
hut prfenhly should k extabliahed in target mus to acrve children who 
reside within the ~1end4nce atem of rbools eligible for ESEA. litk 1. 
or Suce Compensai~ Eduatiott funds. 

In order fa children IO k cligihk for eficn~c into 8 SUIC Plwchool 
Education Program. the childrcn must have reached their third birthday 
and have not yeI reached the legally eligibk age for kinder~en. 
Nom AWhaiIycivdrSechm~S4U3S.Educr#lCode.Rrfrm~c. sec. 
Ima ano. E&Kaial cde. 

p U26. Maintenance of Effort. 
D~sIncIs matnlatning programs under Ihhtcchaprer shall assure rhri thhc 

sum of local and SUIC apporuonmcnt resources utilized u-t progrvns for 
parucrpaung srudcna has noI heen reduced The follou in& standards ap- 
ply: 

(a) ExcepI as provided in subdivisions ICI and Id) of chis section. Ihc 
Superintenden: of Public Insuucrion may approve an applicuion from a 
Local Education Agency f LEA I or SI~IC apcncr for state compcnsa~o~ 
cduuiion fundsonly ifit isdcmonsuaicd inthe applicuion IhaIiIs expert. 
ditures of state and local funds for the education of children. either on an 
aggregxIc oravemgc daily aIIendance basis. are noc less for rhe lirst f&al 
year preceding le Fiscal year in which ~hhc agency is applying for funds 
rhxn for rhe second pruzcding fiscal year. 

tb) In demonstrating compliance with the requirement in subdivision 
I xl of this scetion, only lhe following expenditures may be included in the 
compuulion: 

I I I Expenditures by oh*1 classificuions lOa, through 11ooo series in 
theC~ifomiaSc~l Accounting MP~~PI. l980EdiIion,cxccptexpcndi- 
tures for community miec classes. and 

(2) Expenditures of fedenl funds received under Public Law 874 
G&ool Assistance in Federally Affected Areas). 

(cl In determining compliance with the requirement in subdivision Ix) 
of rhis a&on. the Superintendent of Public Instruction may diutgard a 
dccraac of less than len perccni in allowable expenditures from ~hc YC- 
and preceding fiscal year to the finr preceding fkcxl -year. 

Id) Upon written application. the Supetintendcnt of Public Insuuction 
may determine thaw the LEA or state rgcncy is in substantial compliance 
with the acquirement in subdivision (al of this section. provided. the 
l ppliantdemanxInIes that my decrease in allowable expenditures fmm 
the second ptwzeding fiscal -year IO the lits~ preceding liaal year did not 
result in any decrease in rhc kvcl of miccs provided. 
Notr AuUmric~ clud: smiau 53051 md MOOS. Educataon Co&. RcCcrrnrr: 
Sccuon5400l.MuculonCodc:ud~#)L’SC27M.WCR1200.~200.61. 

HlnollY 

Subchapter 7. Miscellaneous Programs 

Article 1. Schoolwide Programs 
0 4500. Low Income Schoolwide Programs. 

EIA funds and/or local funds may bc used to satisfy the rcquitemcnt 
ofScction2OU.S.C. 2753tb~7~BlperuiningIolow incomeschoolwide 
i%Og-S. 
NO= Audmi~y rite& Section S4OO.t. Educati Code; 20 t.S.C. 28 12. Rcfm- 
ence: 20 C.S.C. 27s I. 

Hmsrou~ 
I. sew aqllm 7 tsccljom 4sob4so3) mad 9-s-7* CtTmivv tllinal day 

lhmafla t Rcpslcr 19. No. 36). 

0 4501. Low Achiw-t Schoolwide Pragtarns. 
18) A rhooi disukt may. after reviewing advice 6rom the dimicc par- 

ent l dvitay council established u&r Section 4423. use l portion diu 
EIA fuods to satirfy the requircmcnts of s&nation (b) of this waiao. 

l bl Notwi~hst~di~~g any proviaiost of chyncn S. 6. or 7 of this divi- 
sion~rhooldinriccmryuw8~ionoficrEIA~ud/abal 
funds IO meet Ibe needs of educationally dirrdvuttagcd nudaur by hn- 
pVhIg lhe eIIliIC edUCMiOII8~ Progun in 8 &IOOl bI which no( ku k 
7S pcrcc~ of tk uudents arc cducaiomlly diidvantagcd tin aaor- 
dance with cri~crir used by the school district IO satisfy the rrquirrmcnu 
of Section 44151 if the tequimments of subsection tcl9e Inet. 

tcl A school may k designated ,for a schoolwide program under sub- 
scctiontblifz 

(1 l A plan has been developed meeting the rcquircmentx of 20 U.S.C. 
27Skblt Il. 12). 131.151. and t6r. 
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cia 1113&Gdaancl*6dr”sutions 11131111#ad lil# 
oovemna code: 34 CFR 76.79w6.793. 

Aticle 3. Local Agency Compllarm 

. 



N~Arthornyacsd:~232~3~31.EduiruanCode:~m 11138. 
~cmnenl co&. laderena: halal 260. Educauoll cde: sauon 11135. 
&,vmvnenc CL&; and 34 CFR 76.780 - 76.183 and 106.8. 

HI-v 

4 4621. Dlstrlct Pollcla atd Procadum. 
(8) Eub local ehcatiad 8gency shall adopt policies and praedruts 

~aniuent with this Chper fa the investigxth snd molutica of corn- 
pkias. Local policies shall auure fhu camplku M pueaed from 
mdiuim and thu the identity of the c4~mphimat alleging dischniar- 
ticorem8iucdllialas appmpde. School Dis&icts xad Camty Of- 
ficuofEdwaricmrhJlsubmitlbeirpoliciesrod~mwrbe kcxl 
govenlingboudfauioptiaD widlinaIeyexrfnxntheeffectivedsIeof 
this chapter. Upao adoptico. fhe dislrict mry fmmzd r copy to the Supr- 
inlendenr 

(b) Each Iaal e5ucui~ agency std idude in its policies and pm 
udum tbe persaW. employee(s) a agency posiGaW a unit(s) E- 
spmsible for lsceiving coa@in& iavesliguing cqhiou md aasur- 
in&goule&c8tialalrgencycompliulce.IbeIouldducuiaulyncy’s 
policies shall ensure thu the fma~(s). employes(s). pai& a 
u&(s) wibk fa compihce u&a inveshgxths shdl be know]- 
edgubk atmut the l8ws/pwjpams lhu bdslle is usigned w iavesdgue. 
No1~:Au~~seaiom232ad3u#I.~cuiaacadc~I1Iu1. 
Govelmlall co&. Rcferalac: !3atioa 260. Eduuliorl co& sadal I1 135. 
Ciovemnaa~ Co&; and 34 CFR 76.7W - 76.783 and 106.8. 

Hmaav 

Article 4. Local Complaint Procedures 

f-. FWw~~~CplrpWnt; Roo8du~Tlmou~ 
(x)Faotbat&odkcnmmmcomplrccsu~y~~qrblic 

rgauyaor&28&mm8ylik8~~witbcbeubmnnu8- 
tahuprinteodrntdtbeloul~~.~~- 
wllich. if true. would canfhle 8Vidrriao.bylbUkXdC&UlkOd 
qeacydfedcnlanrccha~ gw8miagtheprognmsuswd 
insatiao46lO@)dtbisQlpcr. 

~)Aainvestigsimd9+pdu&w&IdbiGmtbrhllkbiti- 
urdbyf~grc~~wcLta~drraoodnf~ck&eIkd- 
kged dhimhuiao occumd atbe &u the canphmn fuse obukd 
ho&dgcdthefutsdthe~pddhchbthcPkrrtbrcimrfa 
fIingisexteodedbythcSuperkteadmt.upoowriaeo~bytbe 
coa#hxo1seaiagfonbcbctexsaU fatheexmtsioll.Sucbextauiao 
by cbe Suptialladcnt sbll br mde in writig. Ibc period fa fdhg nuy 
kexteadcdbybwSupaintm&ntfagoodcxusefaxpetiodnawex- 
teed 90 day, following rbc l xpiruioa d&e time xlbwed Tbc Suprrin- 

ceodenc shxll mpabd iamrdirvly upon rrceqx of feqwsu for l xten- 
siax 

(1)TbecomplrintrhrllbeftkdbyaKwborllepsrhrtbeoribrh~ 
pemdy suffemd unlawful di sczhimia. a by an who believa u1 
individual a my spcifii class of individmls has been nrb&ted w dis- 
criminuico pnobibited by this put- 

(2) The amlpkinc shall he likd with the local eductial8l8gency di- 
~ccddiroictar~~dcolahiraberdai~.unkutbecamplrin- 
rot wquests disat iaerventia~ by the Depumeot pmurnt w Ankle 6 
of &in CImpter. 

(3)Aninvcstigui~d~d~c~t~~kccaducrsd 
in 8 manner Ihat protats caDfidenti&y d I& puties and tbe facts. 
Norr;Ad~mycibdScc~ian232d33031.Ed~ codr;Fhx~a~ 11138. 
~~code.RrfcFonoc:~l113J.III#.udItIu1.~*cmmeac 
Cak 34 CFR 76.780-76.783 md 106.8. 

HISYUY 
1. New aalial tad b26-91; qaulve ws4l (Ikglucr 92. No. 3). 

(c) lbc Iaul Ed1~~8tiad Agency Daisim (tbe Dccisicm). shell k 
in wiciag d sent w lbe coaqhinxot within sixty (60) dxys fian tip 
of the coapkint by the iocxi xgcncy. lbe Decisiaa shxll ccotxin the fmd- 
ingsaaddispuitimdtheccmap&d includhgcoaective adaas ifmy. 
I& rxtiamle fasucb disposith. notice dthe complxintar’s right w xp 
perltbcloulcducxtiaarlr(pncydccitiaawcbc~~rrdcbeplp 
Cedrtleswkfollowcdfainiciuiagmrppe~WtkDcpnmQL 

(d) Locd Gducuiaoxl Age&es mxy estxbiisb procuhes famempb 
ingwrrtdve~uthroughmcdiuiaapiaw~~drfa- 
Id canplkna illve%iguial. cooducting lo+ ndi8tbsb8llnotex- 
ceodthcloctltimr~fainvatiguingradrrrdvPgcomplrouUcbc 
lad kvel unkss the compkin~t rgmes. in wit@ w tk atccDdo0 d 
tbetimelinc.hnoeveotrhllmaiixti~bemaxhocybmol+g~ 
PW 
NomAatbnity&saliam232md3303l.E4malimCodc;Srba1113a 

arfkne scxian 1113J. lll#.md Ill36.<iorwrmca 
&%%&76.7g3. ud 106.8. 

HlSlOXY 
I.~rsnionfibd~~1:opmclve~~l(Rczour9fNo.3). 
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HISTORY (I)ffrcompiaimtisemmea sly fusl sent to the Supcti~dmC Wlrb- 
I.~ew-fJedb2691:opnwe~U91(Rct~92.No.3). GLI lad ebcaii agency imtigatm. the Supetircodcot std em- 

mediately farrwud the canpitit to tbc lad e4hcuiood qeacy fff & 
Artkle 5. State Complaint Procedures cessiug in acconkncc with Anick 4 of this Cbapcr. unless 

# 4WO. Flllng l Stab brtpldnt That Ha Not Flnt Boon 
Filed at the Local Agmcy; TIma Llnr, No&a, 
Appod Rtghta 

(rile m?Xl plge is S2.3.) 



. 
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Title 5’ Sure Department of Education § 4661 

cir~umsIan~es ncccssiraIing Dcpanmcm intervention as dcrrikd 81 
Section 4650 cxisl. 

tZ)Thc complainantts~ shall be scnc a kncrtonotify him. ha.orthcm 
of 1 I the ~~nsferrcd compllin1.2) ~hc Slou ~qucst for local cduuIioml 
agency KsoluIion. uld 3) IO rdvisc of Dcpymlenc rppsal procedures. 
NOTF.- AUthC4lt~ Ctlcd: Scapm 232 Wid j303l. EduCW0n Cd; SrcM I L 136. 
Covmrmenl Code. RcfcrcnK: Sc~uons I 1135. I 1136. lad I 1131. Cowmmmc 
Code 34 CFR 76.780-76.7S3 and 106.8. 

H~rro*r 
I. Neu sectton filed 6-26-91; opcnuvc 9-Z-91 (Register 92. No. 3). 

Article 6. Direct State Intervention 

§ 4650. Basis of Direct State I&rventlon. 
(a 1 The SupcrinIcndcnI sh8ll diKcIly inravcnc w&out wpiting for lo- 

cd 8gaUy iction if one or more of Ihc following conditions c&s: 
(il The cbmpllint includes an 8llcg8tion. 8nd lhc DcprnmcnI vcrifIc& 

thU8 loCal cduc8Iion8l rgcncy failed I0 comply wiIh Ihe Co@8hl po- 

ccdum KqUiKd by this Clmpcr 
Iii l Discrimin8Iion is 8lkgc.d by ~hc compl8in8nI urd the fvct 8lkgcd 

indicue~11hccompl8in~cwills11ffcr~immcdi81clo8sofsoa1c bcnc- 
fit such as employmenI or cducuion if ~hc Dcprnmenc does noI inI~r- 
vau. However. nothing in chis se&on gives the Ocp8r1mcnIjurisdiCIion 
over cmploymcm dissriminuion claims.‘ 

(iii) The ComplainI Kl8la to 8gcncia other rhrn loal cdualiorml 
agencies funded &rough ~hc Child D8vclopmcn1 ud Child Nutrition 
RogKnls: 

tiv) -fhc c0mpkinul1 rqucsI.s anonymity 8nd pmalIs clcrr 8nd can- 
vincing evidence and tk Dcpmmm vaifics thu k ask world k in 
dtngcr of rcuhticn if a complain wae fM baUy. a ks been mul- 
iaIed 8grinn bcausc of put or pnscm compkintf; 

lvlThecamplrinuu~keesthrtIhcl~edua~rpm~ frilcda 

tion or local Mcdiuion - - 
IvilThelocll~cncyKfurcrcoKrpardcothc~rcndcnl’sK- 

qucrt for infotmuion q8rdinp 8 COIll&iil~ 

t vii) The compllinurt Jkgcs and the F vaifrr oc ~hc Dc- 
pMmcnIhuinformrtionthIno~~~buhccnuLcnbythc~cdua-- 
liOIId8gCIICy Within60~~dr.~o~~C~c~~lWU~~ 
locally. 

(viii, For compl8inu Kluing IO rpaci8l &a~ion the following sh8U 
8lso be condidons fa di~ci sue in- 

IAl~Comp~uurlkgcS~rpuMic~y.~chm8tocJ 
CdUUtiOnrt 8gCnCy. 81 SlKCifKd in &vUlUDcnI c0&IeaiaI75708I 
Kq,~~aKfU~SIO~plywithM~~ hWWt#dhlIKl*- 

in~lOthCplW4OItOffKe 8ppmprwpUbliCcQtviar10~ 

individub 

_. tBl7lucompl8in8m~Uutdubc8l&cmim8l~apUb- -.. _ _.. 

Hmnmr 
1. Se~ucuonfi&d6-26-91:~uvc9-25-9l tRcgwr92.So.31. 

5 4651. Direct State Intewention Thne Line. 
When lhc SupakundcnI mccivcs 8COIIIphkII KqUCSIlng d:KcI SIuc 

inImcn~ion. ~hc SupcrGIIcndcm shall dc~cnnine whcrher the complaint 
mcas one or more of the CriIc~ion specified in Section 4650 for diKa 
Sutc inIcrvcnIion 8nd shall immcdiily noIify Ihc complainrnt hy mu1 
qf his or her dacnninuion. If ~hc complaint is not rcceptcd. iI shhrll k 
Kfmed for local invcuiguion purru8nt IO section 4631. or referred IO 
anolhcr 8gCIICy pulruanl 10 Seaion 46 I I. 
Ne AuJlcricy ad: SectAs 232 and 5305 I. Edua~m Code: Scrclon I I IX. 
Govamnmc Code. R&mm: Smuom I1 135. I 1136. l nd I 1136. Cirmmmc 
Code 34 CFR 76.7UG76.783 and 106.1. 

HUtO8Y 
l.~Yrcion~kd~269l;opmcirc9-2~l~RcgLH91tio.3~. 

§ 46!52. Appeeltng Lccel Agency De&ions. 
I8.)hnyC~p~PnIISlmry8p~8~Edwuion~Apncy~i- 

sion 10 lhc SUpCrhIC+nl by tiling 8 ticlen rppcal WiIh the Supcrinccn- 
dcm within I 15 ) days of Kcciving ~hc Lo~8l EduaIi& ~gcn~y l)cci- 
&II. &wISkm8 for fw rppC8k m8y k gKIIIcd. in uniIing. for good 
QUK. 

(bllhccompl~I~lspcdfytheKuoncSJforrppc8lingrhelocrl 
cduatid agency decision. 

(C)The 8ppctl Shd illdudc: 

( 1 I 8 copy of tht km& filed Compl8int; and 
(2) 8 COPY Of the iAC8l !%C8IiOlUl AgCnCy &&On. 

~~~:~132ud33031.EduercionCodr.kclpn11138. 
Govenmlclucode. Reremlce sccuom ll135. LllM.ud Ill3a.GovcInmRu 
Code; 34 CFR 76.780-76.783 ad IO6.8. 

IGnorY 

Artlcle 7. State Resolution Procedures 
Q 4660. Deperbnent Resolution Procedures. 

IrJWhcndirrctSutei~~iswmnlcdplnurntto~ypovi- 
SionOfMioa46~.awhcn~~hukenftledOf8loc~lOcncy 
dccisionplnurnIMc&n46%.chcfdiowingproCcdurush8llbcuscd 
IoK8olvcIkis8UcsofIhcCompl8int 

~l,ThcDepurmm~lofferu,mcd~thcdir~~w~~mrykd 
lO8rwtllU?diiOlt8@WlCllc;81ld 

t2l-fkDepMmallakucooduclM~uillvuli~ifcithathc 

disuicIaIhccompGumw8ivcsthcmcdiuionpmccssorIhcm&Iion 
f8il.s I0 ~8olvc Ihc is8ucs. 

---- 
izcd’Edllcuicnsl RogKln(IEPE 

(ElThcc~~linvdmr~dfcdarl~w~rp- 
ci8lcducah.zOU.S:C.sc&m 14tlOctsq..aiuimpkmcnwy~-. 
liora. 

tbl7hccompLinslullidauifvupmwhkhb&.udac+din 
mph (81 Of Ibis Mioo. lh8&Cl~cOtkSurCiSkiO~mrda 
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I 3) The Supcnntcndcnt shall appoint a tntncd mediator or mcdtation 
team to ~~1st the prn~es tn reachrng a voluntary agreement. 

I~I Mcdiatton Rcsulu - State Mediation Agtzcmcnt. 
t I ) The mediation rcsuhs will be documented in a state mediatton 

rgrormcnt and signed by the involved parties to the dispute using the fol- 
lowing forms as appropriate. tStipuluion IO Initiate Mediation. Form 
CS- 19, Signed Mediation Agreement Lct~cr to District. Form CS-24; 
and Mediation f+occss Agreement. Form G-25). 

t2 I The mediator or mediation team shall cotttinn that the agt%cmcnt 
is consistent with all applicable state and federal laws and mguktiotts. 

13) A copy of the wrtttcn state mediation l gmcmcnt shall be sent to 
each patty. 

(4) The compliance sta:us of a local agency will mvctt to noftcoat- 
pliance if the local agency das not perform the ptovi&ons of the medi- 
ation agreement within ti time spccifKd in the mediation l gmcmcnt. 
NOTE. Auhoncy cilcd: Secwms 232 and 33031. Educatiat codr;Sc&mll138. 
Gwmmwn~ Code. Rcfmncc: Smiatr I 113% I IL& and IJ II&Govcmmcn~ 
Code: 34 CFR 76.7-76.783 and 106.8. 

Htsmar 
I.Ncv/~~~~~1likd8-2641;opencivc9-25-91 tRqister92.No.3). 

0 4662. On-Site Investigntion Proce8a; ~pointmerrt, 
Notlfloation, time Line; Extending 
lnwstfgatlon lfrne Urtes. 

to) If either patty waives mediation or the mediation faik. in pUr or 
in whole, those remaining uttrcsolvcd issues shrll be add~~~scd through 
the investigation process. 

fb) Appointment. 
If an on-site investigation is necessary. an invcstigatorts) shall be ap 

pointed by the Supctintendcnt. 
tc~ Agency and Complaituttttr~ NotiGation 
AI lust two weeks prior to the date of an invatigat.iott. each patty in 

the dispute shall be mnt written notiftcation by the Dcparta~ttt of the 
nrmctr) of the invcstigatons) and the investigation datcts). The notice 
shall explain the investigation process. 

td) Tiie line. 
An investigation shaJJ becomplcccd within sixty (60) days aRerrccciv- 

ing a request fa dka intervention or an appeal quest. unkss the par- 
ties have agreed to mediate and agree toextend Utc time liner. Tlxe Super- 
inccndentahisorherdclignccmrygnntextcnsionsforthcinw~tigation 
only if exceptional circumstanas exist with respect to the putkukr 
complaint. and provided that the compkinant is infant& Of lhc CXM- 
sion and the masons therefore and provided that the facts sttppwting the 
extension am documented and maintained in tha complaint fide. 
N~Auchoric)-ricrd:Smionr232md3303l.MucuianCodc.SccciaoIll31. 
Govcnunn11Codc.Refcmwr:sccrioartl1#.11136.atd11136.-c 
Code; 34 CFR 76.780-76.783 and 1061. 

Hsrar 
I. SW ucum fikd 8-26-91: -we 9-25-91 cRcgtsur93. So. 3). 
4 4664. Department Investigation Repoh 

An invcncgatton report shall be ruhmtttcd to the Supctintcndcnt forrc- 
view and approval. The investigation report shall include the followtng 
infotmation: 

(1) A tnnstnittal Letter that includes infotmation about how the 
agency or the complamants may appeal the dcctsion to the Offiie of the 
State Supaintcndenl; 

(2) General procedures of the investigation; 
(3) Citations of applicable law and rcgulattons; 
(4 t Dcpulmcru findings of facts; 
(5) Department conclusions; 
(6) Dcpattmcnt required actions. if applicable; 
(7 ) Dcpattmcnt mcommcndcd actions. if l ppbcabk; and 
(8) Time line for cotrurtivc actions. if rppbcabk. 
xc) Repon Time line. 
An inVCnigUi0n rcpl shall be maikd to tbc parties within sixty (60) 

days hm the date of receipt of the rc+es~ for ditcct state intervention 
a an appeal. unlat the panrt have participated in mediation and agreed 
to M extension of the mediation time fines or rhc Superintaxdcnt has 
granted an extension putxuant to Section 4662td). 
N~~ulhaic~cicrdrscclronsL32Md3u)3l.Educl1ionCodc;~lll311. 
clovcmmmtCodc.RcTcrrnrr:~Il135.11136.md1113g.ckv~ 
Code; 34 CFR 76.7-76.783 md 106.11. 

Htsromr 
I. Ncv setia~ likd 8-264;opmtivc 9-25-91 (Rcgiatr92 No. 31. 
0 4665. Discmtlonwy Roconsldemtlon or Apf%eal of SDE 

lnvestigatlon Repoh 
(a) Within 3S days of receipt of the Dcpanmcnt invcstiguictn tepot~. 

citber party may request reconsideration by the Superit~tcnden~ The Su- 
pcrintendcnt may. within fifteen t 15) days of receipt of the tcquat re- 
spend in writing to the panics either modifying &a conefusions or rc- 
quited umectivc actions of the Department report ordenying the mqucst 
owigbl. Duling Ihc pcndmg of the superintcndcnt’s rcconsidemtiorL the 
Department tepon remains in cffat and cnftik. 

fb) Appeals by private agencies rcgsrding Child Care Food Rogrnms 
shalf be atadc to the State Off. of Administmtivc Herrings in accor- 
dance with rpplicabk laws nthcr than the Supcrintcndent. Appeals from 
investigations of complaints involving Child Dcvelopmcnt contr~tor~. 
whether pubfii or private. shall be made to the Supcrintendcnt of I’ublii 
lnumction as provided in subsection t a I except as othcnvisc provided in 
Division 19 of litk 5 of the Code of California Rcgu&iona. 

(c)fQ~r~~gOvCmCdhyP~76ofTitk34ofthcCodcof 
Federal Regulations. the panics shafl be notified of the righl lo appcaf to 
the United States Secretary of Education. 
Narr:knbaic).card:Ssccionr232ad3W)3I.~Codr.ScccioollI~. 
ciov-c&.Ref~~ 1113s. 1113&8nd 11131,ciorcranwnc 
Co& 34 CFR 76.1 md 76.7UO-76.783 ad 106.8. 

HIsmaY 
I.NcwMionlikdE26-9l;opmllvc~25-91(Rctaa92No.3L 

. 

hick 8. Enforcement--State Procedures 
to Effect Compliance 

(2) Rob&i eligibility fa future state a feded suppa% condo- 
tied al umlplii with spaificd condiitiarr 

(3)~inginacanofcompcccncjurirdidionfamrQeogrhrc - 
adcrcompcuingcoolpiiMa. 



. - 
Title 5 slale Depanmcat of Edocatia 0 4910 

f h I No dearton IO cunal SUIC or federal funding to a local agency un- 
der this chrptcr shall he made until the Supennccndmc has determined 
UW comphrnce cannoa he scared hy volunlurl\ mans. 

IC) If the Supcnntcr&n~ determines thrl l Child Ikvclopmenc Con- 
VICUW‘~ Agreemcnl shall he terminated. the pmccdurer sec( fonh in sec. 
itons R?57id I or 8MM et seq. of the Fducatinn Cndc and rhc rrgulationc 
promulgated purxunl thereto (Chapter 19 ofTitle 5. CCR. commencing 
with xcaion 179061. shall k followed. 

Ed t If the Superintendent detcmrinm tha a school district or county of- 
kc has failed IO comply with any provision of wctions 49550 through 
49554 of IIK l%~~uion Code. tk Superintendmc shall certify sUch non- 
compliance lo the Aflomey Cknml Tot investigation punuanc lo section 
49556 01 lhc Education Code. 
NOW- Auchon~y ctud: Scrtms 232 and 5303 I. Fducru~n Code: Scccim I I 138. 
GovemmmtCode.Ref~:Sccuons I1I3S.II136.a1d 11131.Govemmcnc 
Code; 34 CFR 76.78G76.783 ud lO6.U. 

HISIXXY 

4 4671. F.&ml Roulow Righta 
If he Supctintcndau dau IO withhold funds fnm l bal agency rhu 

refuses or fails to comply in I program govanui by 34 Cm F’UI 76. hc 
Supcrinieodcru shd notify the ioc8i agency of the decision lo withhold 
funding and of the local agency’s tights of appal pursani to 34 CFR sec- 
uon 76.40 I. 
Norr:Au~1yriud:~232~3303l.EducuionCodr:~IIl3U. 
Govwmrlnll cde. Re- 34 cm 76.78&76.7a3. 

HunxY 
I.S~rcclDnfiffl~269I;opmciwP-25-9l1~~pLS0.3~. 

Chapter 5.2. Improvement of Elementary 
and Secondary Education 

Nom Auhority ciud: sdon 52039. ~ducuioa code. R&WIKC secuam 
S2013 and S2039tbn2L EdurrrioaCode. 

HIsmar 
I.Eqrrd~ocmcmml2-3l-76t~~.SaU1.Forpriahiaor);rcc 

Repur n. so. 47. 

Chapter 5.3. Nondiscrimination 

Subchapter 1. Nondiscrimination in 
Elementary and Secondary Educational 

Programs Receiving State Financial 
Assistance 

ICI II IS the mtmt of Ihc SU~C Board of E~UCUIO~ thaw the Superinacn. 
dcncofPuCl~cInstructicmu~nM~~hmldtr~ca~dccwrn~yo~~crofcdu. 
cm-m IOIEO~UZC and cl~miru~c unlrwlul di~mmaimn thuc ma! CWI 

within their program% 01 activities and lo meet Ihe tvquilrments of thl. 
chapter. The Superinundcnt shall mecl this responxi)rihly through tech- 
nicvl ussistancc and cnsurin~compliancc in accordance with Chapter 5 I 
commcncin~ with scctian *cylo of this TiUc. 
Norr: Au&ml) cnrd: scrclom 232 md 33031. Ed~r*n Code: md Sccuucr 
I I I3U. G7vefnnunt rude. Refm: Seam 2X rd 230. E4uaun (irdc: 
sccuMIll35-lll39.J.C~ mnnmt code; 42 csc 2ooodG 20 L’.u- 16s 1 wld 
1682; and 3 CFR 106.1. 

HWORY 
I.NcrelmpterS.3tseeaxms 49004962.lbuuuwauvrlrilcd It-IG92;opm. 

(Iv* 1-15-93tR+acr92,No.SI~. 

4 4901. Amdamk Roqulrwmtr. 
Nothiig in this chapter shall k interpreted to prohihit bona fide m- 

demic rquirements for participation in l specifii public school proprrm. 
caime or ulivily. 
~A&ri1y&dzsaVaar232md33031.EdueaimCade;mdSeeuon 
Il131.(iowcammcodr.Maenrr:~3J1605rad49061.~ 
codez. 1113E11139.5. GommvnCC&~WCFRlo6. 

HISWJRY 
I. .%ew seztial fM 12-1692: oprrain l-Is-93 tRc@ler 92. No. SI I. 

f 4902. Ro8oon8lbultY. 

q~ofthcfd~~rriminuianlrwrmdchrirrr~cedrrg- 
UktiollS&lCtlWiWdUCUi~progWWhUWXCiVCtXknfilfromIcrrr 
finunMusiamccMdaeundcrthcjurirdinionof~hcBoadof 
Esicdac 

W auAon code scctiom 2OOthnxgh2.51. 
tblOowMamtCodescaians1113J+uugh 11139. 
tcl Tide Iv of the Civil Rights ACI tCiW of 1964 u 42 USC #K)oc. 
td) Titk VI of tk CRA of 1964 at 42 U.S.C. 1ooo6. 
celrrtlcIXofthc~duarionAmcndmmuof1012u#)UX:l~l. 
rfl Age Dis&minuion Aa of 197s u 42 USC. 6102. 
~~l~uwofchcRJIlbilkuMclAQo11973~29usc791. 
th)Gx Code 12!NOc1 seq. 
til Tiie VII ofthe 1964 Cii Rights Act. 
fjl Tide IIA-Vocmional Educuion Act tPLoc492t. 
tk,Any~dlochcrf~~uuclrwrurdrrtuLtiauinvol~ing 

assurances thu school districts will not dis&ninue OllthCbUkOfI8CC. 
umslry.Uhnicgarp*nirwuiasrcligiaacrrcd~.cda.rx.a 
rroauslapb~ysic8ldiibilhy.mniulapaxU8lnmor. 
Nom AI&W+. riud: secuam ?# md 33031. Edueaim Co&; md Sation 
III3~.C~~Cudr.Re~scniu,33lII.EbcrrianCodr.ad~- 
lnlmIl135-11139.CowcmwcwCode. 

Humer 

Article2 Definitions 
~4olo. GonumlDollnmofm. 

lhc&mlsu9edinthisdluerYh8ukconsaWdwiIh~fcrcncccolk 
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rfr ‘kqurl opponumt~“und -cquwalent opponumt\” arc used synon- 
ymounly and mean equal or equal In effect. 

cp, “lmcrl Agency tlA~,“means a school district gavcmmg kurd or 
count> o&c ofcducatlon or a local puhhc or pnbate agency which IL’- 
ccwcs direct or indinxt funding fmm the Dcpmmcnt IO pmvsdc an! 
uhool frogrun* or actwilk. 

th] “Person” mcludes hut is not limited to employees. applicants for 
employment. agents and teptwrntatives ol the cducrtional u-tstttutron. 
students, applicants for admission and volunteers 

ril “Tfogmm of ‘progmm activity ‘- is &t&d to include the dclini- 
tion of “pmgram and activity” as se1 WI 11 Health and Wclfarc regulation 
22 CCR 98OlO and IO include extra curricular. muarch. occupational 
pmgtams. honors. students scnkes and otheractivities as well as include 
the opetations ol an “educational institution” as dcftncd at Education 
Code swt~on 210. All spaikd igstitutionr ax meant toentail the opera- 
tions OfI 

f I H AI a dcpanmcttt. ag~y.spc%ial puiposc district. or other instrtt- 
maulicy or any educuionai instilution; of 

tB)theencicy ofsucheduational inuitutionchrcdiuribulcssufhusis- 
tancc and each such dcpattmettt or agency to which the l ssktance is cx- 
undedi a 

t2HA) an entim corpotation. pxttnmhip. or other private oganiu- 
tion. a 8n ahe sole pmprietorzhip- 

ti) if assistance is extended IO such corpontion. paruwtship. private 
organization or sok proprietorship as a whole; or 

tiit which is principally engaged in tk business of providing educa- 
tion. health care. housing. social services. or pubs and recreation: or 

f B 1 the entire plant or otberoompanbk. geographically sepatate facil- 
ity to which State finutcial a&stance isextended. in tk case of any other 
corporalion. pannetship, private organiutiott. or sole prop+taahip; or 

13) any other entity which is establishul by two or rnorr educational 
institutions a the entities deacrikd in pamgraph t 1) or t2I: any pur of 
which is exunded State tinudal assistance. exapt that such tenu does 
not include any operation of an entity which is cotttrolkd by a religious 
ogrniucionifthc8pplicuionoflhirChrpatoruchoprldioclwould no( 
k consistent with the relipioua tenets of aucb txgutizetitm. 

WStnaU providersate not required bythissuhsectiontomake signifi- 
cant SvKtunl alleralions to their existing f%ctities fortk purpose of as- 
suring program acassihility to the phnicalilly disabled. if l ltemativc 
means of providing the services are l vatlabk. 

tjl “Supcrintcndcnt” means the Suprintendettt of Rthlic lttstnwtton 
or his or her designee. 
Na Au&my rind: Sebnta 232 and 33031. Educrcion Co&; and Se&an 
I I13d. Guvcmma code. Refwencc: secaiam 310.220 8nd 2do. Edvruon 
code scrriunr 1113s 8d IIIY. Govanmd Code; 22 CCU 9U343i and PL 
IaL259. Man-h 2. IPUI. 

Hrmwr 
I. Se4 sccW.mfikd I3-lbpZ:~e l-lS-93t~tstcr92.So. SII. 

0 4911. Govarnmant Cado MWtion~ Incorpo&lon by 

Those defiiilions OfeUMties pohibited pd penons *eeled from 

I. sex secLimakd IElWoprmirr l-ls-93tRegiW92.so. SII. 

f 491% Sex Equtty EduaUon Act ChfidtIocu, 
--by- 

t~on 21 I - GovemIng hoard”. scctlon 212 - 5~“. and scct1onl13 - 

“Sexual hamssmcnt.” secuan 2 I3 - “State financral awscancc”rrd WC‘. 
uon 2 I4 - “State financul aid”. 
Non. ~uthucc~ cwd: .Sccwm 2X and 33O;l. Educauon Cudc: d sewam 
I1 131L(iovemmcn1Codr.Rcf-: sccuvn 260. Educr1lm code: mndsaum~ 
11135 nd Ill X. kwmtncn~ C&. 

Hu-rar 
I. Scu wcuun f&d ll-t&92; qmacrvc I-IS-P; tRcpsvr92. So. XI. 

4 4913. ProhIbited &Uvltk~, Incorporation by Mtmce. 
In addition to acts oromissions prohibited hy otkr nondiscnmuion 

laws or regulations. the ICIS specifically pmscrihed hy Chapter 20f part 
1 ofTitk I of the California Eduauon Code tcommcncing wthkcticm 
2 101 ate incorpotatcd into and made applicabk to thts Chapter asif fully 
set h7h kre. 
Narr: Atiit> cttsd: Scctiom 332 md 3303 I. Educauutt CO&; mu fcr~n 
I 1131. Cienwncm I co&. Refemlcc: secllons 220 and 230. E&mu cak; 
ad Snliom I I IX and I Il3U. Cit Code. 

Hlsrcrr 
I. Sew uccion tild l2-l&9> opetatwc l-15-93 (Regwr 92. so. 311. 

Atiicle 3. Nondiscrimination in 
Intramural, Interscholastic, or 

Extracurricular Athletics 
4 4920. Gononl ProhlbMon. 

No person sball on tk basis of sex k excluded from puticipa’nn in. 
k denied the knefits of. k denied equivalent opporumity in. Q other- 
wise discriminated against in intmcholastic or inmural &l&s. Lo- 
cal rgencks shall not provide athletics separately on such basis. 
~~~yciyd:scniam232nd3~3l.Edurruon~~~~ 

emmeuCo&.Refcmue:SuGon23O.l%Wuian 
106.’ 

; _ 

Hwroer 
I. .New se&n fii 12-1692; opnlivc l-IS-93 tRcgis~92..%. Sir 

0 4921. Sepomte Tam* 
(aI Lod 8gencies auy pmidc singk sex learns wkre Iekdon fa 

team is based on competitive skills. 
(b) When a local agency provides a cum in a puticular span fa mem- 

kn of one sex but provides no team in tk same spar for menkn of 
tk other sex. and athletic opportunities in the tolal ptogmm fortbat sex 
have prcviousl~ ken limited. memkrs of the excludcd.rx mu* k aI- 
lowed IO w out ra the team. 

(c I Local agencies shall only panicipatc in intcrschokstic coWilion 
under tk auspices of uhlc~ic organizations that provide as- that 
hey do IK)( discrimitute on rhc basin of sex. 
tz 4tt8t) clud: Sauusu 332 md 33031. MM Cudc: d,s”uu 

106. * 
~rtnmentCodr.Rcf- Sutiat330.FAucattuttCudc:~-~~ 

Hwroat 
I. sew smmnliled I2-lb92;qMllve 1-ls-93tR+stcr92.NaSIr 

: f 4922. Equhmhnt ofqmeunrty. 
lrlFor~ofrcccion2~c~of~~duacioclCodcindaamin- 

~VkchcrcquivJcruoppmuniliatrrrVtil~CcbahUxcrirhlcl- 
icpIognm&thebalyaryukllcauider.uaon~othuful~ 

ti)WkIkrtk~ofspottsendWhcreXmMliculrr~~ 
clrrrisulrr can* cffcaivcly acammhu tk imacss md &Ii- 
tksofbahwxeaz 

tii,ThcpmTiIiaacfequipmal8ndsupplii: 
(iii,sckd&gofguaesendprrticecimtr; 
t iv) Tnwl end per diem rllowuwer; 
1 v ) Opponunitks to rrccive coaching end academic tutoring: 
t vi1 Assignment and compensation of coaches end lu(Q* 
(vii, Rovision of loctcr momr *ice and Com@iW fUiIitk% 
(viii) bviaion of mediai and tig faCiti&a and rmiccr; 
tirrRov~d~~dininEfvilitics~micc* 
IX) Publicity. 


