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MEMORANDUM OF POINTS AND AUTHORITIES
IN SUPPORT OF DEMURRER OF DEFENDANT STATE OF CALIFORNIA
TO PLAINTIFFS’ FIRST AMENDED COMPLAINT

I. INTRODUCTION.

In the State of California there are 8,563 public
schools, operated by over 1000 local school districts, with an
aggregate of just under 6 million students. Plaintiffs’ First
Amended Complaint (“FAC”) seeks to revise and restructure the
entire system of public education in California, and in effect to
place all the State’s public schools under the control and
direction of this Court. It rests on the basic premise that
California’s public school system is discriminatory because some
children, predomiﬁantly “minority” children, supposedly receive
an education which is so inferior to the education received by
other children that the result is a denial of equal protection
and a violation of other anti-discrimination laws.'

A viable discrimination claim would have to meet the

test set forth in Butt v. State of California, 4 Cal. 4th 668

(1992). Butt holds that “the equal protection clause precludes
the State from maintaining its common school system in a manner
that denies the students of one district an education basically
equivalent to that provided elsewhere throughout the State.” 4
Cal. 4th at 685. The Supreme Court in Butt, however, was careful

to limit this principle of “basic” educational equality so as to

! It is unclear whether the concept of “minority” children
is actually helpful in addressing public education issues in
California. The overwhelming majority (63.1%) of the 6 million
students in California public schools fall within plaintiffs’
definition of “minority” students. In Los Angeles County,
“minority” students are 80.7% of the public school population; in
San Francisco, they are 88.1%.

MEMORANDUM IN SUPPORT OF DEMURRER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
217

28

prevent the destruction of California’s historic system of local
school districts, adapted to local conditions, and operating

under local control:

Of course, the Constitution does not prohibit all
disparities in educational quality or service. Despite
extensive State regulation and standardization, the
experience offered by our vast and diverse public
school system undoubtedly differs to a considerable
degree dmong districts, schools, and individual
students. These distinctions arise from inevitable
variances in local programs, philosophies, and
conditions. “[A] requirement that [the State] provide
[strictly] ‘equal’ educational opportunities would thus
seem to present an entirely unworkable standard
requiring impossible measurements and comparisons.

. . .” Hendrick Hudson Dist. Bd. Of Ed. v. Rowley
(1982) 458 U.S. 176, 198. Moreover, principles of
equal protection have never required the State to
remedy all ills or eliminate all variances in service.

Accordingly, the California Constitution does not
guarantee uniformity . . . for its own sake. . . . In
an uncertain future, local districts, faced with
mounting fiscal pressures, may be forced to seek
creative ways to gain maximum educational benefit from

limited resources. . . . An individual district’s
efforts in this regard are entitled to considerable
deference.

. A finding of constitutional disparity
depends on the individual facts. Unless the actual
quality of the district’s program, viewed as a whole,
falls fundamentally below prevailing statewide
standards, no constitutional violation occurs.

4 Ccal.4th at 686-87 (emphasis added).

Under Butt, plaintiffs could make out a constitutional
violation only if they alleged and proved that the “actual
quality” of the educational program of a given district, “viewed
as a whole,” fell “fundamentally” below prevailing statewide

standards, after giving effect to the deference constitutionally
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required for “local programs, philosop
Perhaps understandably, plaintiffs do not even attempt to meet
this test. They make no allegations whatever going to the
educational program of any district “viewed as a whole.” They do
not allege what the “prevailing statewide standard” is, much less
that the educational program of any particular district, viewed
as a whole, falls “fundamentally below” that prevailing standard.
They devote no attention to “local programs, philosophies, and
conditions.” Plaintiffs thus in effect concede that they cannot
satisfy the Butt test.

Instead, they adopt a different tack -- a tack that has
no sanction in Butt nor in any other case. Plaintiffs’ lengthy
complaint is a laundry list of highly specific problems, some
serious and some trivial, that supposedly exist at a small
fraction of schools (not districts) in California. FAC 25-62.
Plaintiffs then allege (mistakenly) that these problems are not
addressed by existing state laws and regulations; they ask for an
order that the State be required to issue and enforce standards
concerning them. FAC 67-69. Plaintiffs are utterly silent about
the content of the standards they wish the Court to impose. . They
are equally silent about what order they want the Court to make
so that the State will “adequately enforce” these standards,
whatever they may be.

Plaintiffs allege at length that some California
schools have problems. With 8,563 schools, and nearly 6 million
pupils, it could hardly be otherwise. Working to remedy any
problems are the Governor, the Legislature, other state

departments and offices, and thousands of school administrators,
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teachers, and staff throughout the State. Solutions are not
simple, and if a magic wand existed that would fix all problems
at once, someone would already have waved it.

The ultimate question for the Court will be whether
there is a viable lawsuit here. A viable lawsuit requires more
than a plaintiff who identifies problems (even real problems) and
alleges that the State has not done enough to soive them. Nor
may a lawsuit be used simply to obtain an abstract or theoretical
ruling that some course of conduct has infringed a legal or
constitutional norm. Rather, a viable lawsuit requires a
concrete set of facts, a legal standard that a court can define,
interpret and apply, and at least some prospect that application
of that legal standard to those specific facts will vyield a
judgment that can remedy whatever violations are found. Pacific

Legal Foundation v. California Coastal Comm’n, 33 Cal. 3d 158,

170-71 (1982).

The State is skeptical that this lawsuit will ever pass
that test and prove to be justiciable. But for present purposes
that does not matter. The State does not now seek an order
dismissing this lawsuit for all time. It seeks only an order
that before everyone wastes massive time and money on pleadings,
motions, and discovery, plaintiffs should do the things that will
determine whether there is really a lawsuit here or whether the
filing of this action was primarily a political and public
relations exercise.

First. Plaintiffs should be required to specify what
precisely they contend the State has done wrong, and what '

precisely they contend it should be required to do in the future.

-4-
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They say that the State has no standards addressing the issues
they raise. As discussed below, the Court can take judicial
notice, based on statutes and regulations, that this is simply
not so. So the real questions are: Of the standards contained
in existing statutes and regulations, which ones do plaintiffs
contend are unconstitutionally or illegally deficient? What
standards do plaintiffs contend are constitutionally or legally
required? What precisely do plaintiffs contend the law or the
Constitution requires the State to ao that it is not now doing?
Until plaintiffs specify their contentions, it is impossible to
tell if this case presents a justiciable controversy or is merely
a dispute about policy.

Second. Plaintiffs should be required to exhaust the
administrative remedies they undoubtedly possess, and which they
actually invoked in May -- only to abort the administrative
process when it became clear that it might reveal that many of
plaintiffs’ contentions were unfounded. Plaintiffs obviously
would prefer a massive lawsuit to series of administrative
solutions. But the Court should not.

II. THE STATE’S DEMURRER TO THE FIRST AMENDED COMPLAINT FOR
UNCERTAINTY SHOULD BE SUSTAINED, WITH LEAVE GIVEN TO

PLAINTIFFS TO AMEND TO EXPLAIN WHAT STATE STANDARDS
THEY CONTEND ARE UNCONSTITUTIONALLY DEFICIENT, AND WHY.

C.C.P. § 430.10 provides for a special demurrer on the
ground of uncertainty. Such a demurrer should be sustained
unless the complaint is “sufficiently clear to apprise the

defendant of the issues that must be met.” Merlino v. West Coast

Macaroni Mfg. Co., 90 Cal. App. 2d 106, }08 (1949). “Uncertainty

is the broad ground that covers any defective statement leaving
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CALIFORNIA PROCEDURE, Preaping § 927 at 386 (4th Ed. 1997). Here, the
First Amended Complaint, read in the light of statutes and
regulations of which the Court must take judicial notice, Evid.
Code § 451(a)-(b), utterly fails to make clear what issues
plaintiffs actually intend to raise.

The First Amended Complaint gives the impression| that
the various problems plaintiffs allége have never been addressed
in any way by the State. 1In fact, contrary to plaintiffs’
allegations, California statutes and regulations provide specific
state standards in each of the areas that plaintiffs addrefss.
Accordingly, if there is a justiciable controversy here, it is
not because there are no state standards. It is because
plaintiffs are in some way dissatisfied with existing standards
or with the manner in which those standards are enforced. | But
plaintiffs’ compléint nowhere specifies plaintiffs’ real
grievances. Accordingly the State has no way of gleaning from
plaintiffs’ complaint the issues it must actually meet.

Each of the three broad areas about which plaintiffs

complain -- teachers, textbooks, and facilities -- is dealt with

separately below.

A. Teachers
Plaintiffs’ most serious concern appears to be the
presence of “uncredentialed” teachers in California public

schools. FAC 58:8. 1In fact, there are no “uncredentialed

teachers in California public schools. Rather, the statutes and

regulations provide for many different types of teaching
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credentials, applicable to the differing situations which schools

and districts face. See generally Cal. Educ. Code §§ 44200-405.

Credentials are issued by the Commission on Teacher Credentialing
(“the Commission”), to which the State has granted the specific
authority to establish professional standards, assessments, and
examinations for entry and advancement in the education
profession. -Cal. Educ. Code § 44225(a).

A teacher who has completed specified course work in
education and received a recommendation from a California Teacher
Preparation Institution is eligible for the “Professional Clear
Credential.” Cal. Educ. Code § 44259(c). This credential is
valid for five years, subject to renewal upon completion of
continuing education requirements, and comes in two varieties --
a “Multiple Subject Teaching Credential,” which authorizes the
holder to teach all subjects in self-contained classrooms, such
as those in most elementary schools; and a “Single Subject
Teaching Credential,” which authorizes the holder to teach
specific subjects in departmentalized classes, such as these in
most middle and high schools. Cal. Educ. Code §§ 44251 (b) (3),
44256 (a)-(b), 44258, 44277(f).

The Commission also issues “Preliminary Credentials” in
each category to teachers who have completed some, but not all of
the requirements for a Professional Clear Credential. Cal. Educ.
Code § 44259(b). A Preliminary Credential is issued for a
maximum of five years, within which period the teacher must
complete the requirements for a Professional Clear Credential.
Cal. Educ. Code § 44251(b) (2), 44259(b). University Inte;nship

Credentials and District Internship Credentials are also

-7
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available for teachers enrolled in Commission-approved Teacher

Preparation Programs offered either by accredited Teacher

Preparation Institutions or by local school districts. Cal.

Educ. Code §§ 44321, 44450-67, 44325-29, 44830.3.

Finally, a school district may request that the

Commission issue an “Emergency Permit,” allowing the district to

employ a teacher who does not possess one of the other

credentials. Cal. Educ. Code §§ 44300-02; Cal. Code Reg. §§
80023.1-80023.2. A district requesting that the Commission issue

one Or more emergency permits must submit a “Declaration off Need

for Fully Qualified Educators” to the Commission, and must

certify that the district has made a diligent search for, put has

been unable to recruit, a sufficient number of certified

teachers. Cal. Educ. Code § 44300(a) (3) (B); Cal. Code Regi|

80023.2(d), 80026.2
In 1996, the State adopted the Class Size Reduct

Program, which had as its goal the reduction of class size

kindergarten and grades 1-3 to 20 pupils per teacher. Cal.

Code § 52120 et seqg. Reducing class size, of course, requ

more teachers for the same number of pupils; moreover, adoption

of the Class Size Reduction Program happened to coincide w

significant increase in enrollment in California schools,

especially inner city schools, and with a nationwide shortage of

teachers. The State recognized that in the absence of rem

measures these conditions would produce a large increase i

2 The Declaration must be adopted by the governing boa
the district at a regularly scheduled meeting, and may not
part of the consent agenda. Id. Public awareness and pub

input as to such resolutions is thus provided for.
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that this was undesirable. The State accordingly enacted
remedial and corrective measures.

First,vstarting in 1998, the State prohibited the
issuance of emergency credentials for more than five one-year
periods. Cal. Educ. Code § 44251(c). Thus, all those teaching
on emergency credentials must now enroll in the appropriate
courses and acquire non-emergency credentials within five years,
Cal. Educ. Code § 44300(f), and an emergency credential becomes
much more analogous to the long-established Preliminary
Credential: that i1s, it permits teachers to teach while
ﬁndergoing teacher preparation, but ensures that all teachers
promptly obtain clear credentials.

Second, the State enacted the California Pre-Internship
Teaching Program. Cal. Educ. Code § 44305. Under that program,
funds are provided to assist teachers enrolling in a district- or
university-run teaching internship or other teaching credential
program, thus enabling them to complete the requirements for
clear credentials. Id. All the larger California districts have
elected to participate in this program, which the State intends
will be fully funded statewide by 2002. Cal. Educ. Code §

44300(b) (2). Full funding of the program will eliminate the .need

for emergency teaching credentials except in remote areas. Cal.

Educ. Code § 44300(b) (1)-(3).

Third, the State has adopted a broad range of
additional initiatives designed to reduce the teacher shortage.
It has enacted legislation making it easier for out-of-state

teachers to teach in California, sought to increase enrollment in

-9-
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ation programs run by the University o
and the California State University System, provided assistance
for beginning teachers, allowed for off-campus teacher
preparation programs, explored alternative credentialing methods,
and otherwise tried to help beginning teachers, educate teachers
already in service, and increase the supply of fully qualified
teachers. Cal. Educ. Code §§ 44226.5, 44259, 44259.1-.5,
44259.8, 44275.3, 44279.1 et seq., 44380-86, 44390-93.

The State’s goals in this areas are clear. Plaintiffs’
complaint quotes Governor Davis: his goal is “a first-rate
teacher for every classroom, - in every school, in every
neighborhood.” FAC 62:12.° The Legislature has repeatedly
stated the same goal. Stats. 1997, Ch. 934, § 1; Stats. 1998,
Ch. 544 §§ 1,3; Stats. 1999, Ch. 381, §§ (a)-(b). Plaintiffs
agree. So, it may be assumed, does every local school district
in the State. There is thus no dispute in this case about the
objective Qf State policy. If there is a dispute that requires
Court intervention, it is about what measures are necessary or
appropriate to achieve the goal that everyone shares.

And that is precisely the subject about which
plaintiffs’ complaint has nothing to say. The State, acting
through the Legislature and Governor, has tried to balance the

need to recruit and retain new teachers with its commitment to

3 The State does not, of course, equate quality of teaching
to possession of the particular credentials that happen to be
required at any given point in time. (That is why, inter alia,
the State has explored alternative credentialing methods.) This
issue could become important in this case if it ever became
necessary to compare actual educational experiences in different

 classrooms. For present purposes, however, it may be passed

over.
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teacher quality. Therefore it has provided that no individual
teacher can use an emergency credential for more than five years
after 1998; that the entire emergency credential program (except
for remote areas) is to be phased out by 2002 and replaced by an
internship program; and that funds and assistance will be
available for a university-level program of training new
téachers. Cal. Educ. Code §§ 44251(c), 44300(1)-(3), 44305. Do
plaintiffs contend that this is constitutionally inadequate? Do
they think that five years is unconstitutionally long to
implement a program aimed at resolving a major social problem?
Do they think the Court can solve such a problem in a shorter
time? Or do they think the Court should simply assume that
meésures the Governor and the Legislature have endorsed will not
work? One cannot tell.

Or perhaps plaintiffs think that the problem should be
solved not by recruitment of new teachers and training, as the
Governor and Legislature intend, but by the redistribution of
existing California teachers. Do they then propose that teachers
who have signed a contract with one school district should be
required to work for a different district? Do they propose that
the Court should abrogate existing collective_bargaining
agreements that give teachers with greater experience and
seniority the right to choose the school and grade level where
they will teach? Plaintiffs do not say. But it is self-evident
that finding addiﬁional teachers for inner city schools requires
either: (1) recruiting and training new teachers; or (2)

redistributing existing ones.
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Plaintiffs’ complaint thus fails to advise the State of
what dispute, if any, is really present here. Plaintiffs'say
there are no standards: they appear never to have heard of the
existing standards created by California law and regulation; they
do not allege that existing standards are constitutionally
inadequate. They say only (although repeatedly) that the State
must “establish adequate minimal standards regarding educational
personnel,” must take steps to determine whether conditions
violating “those standards” exist in California, and must prevent
violations from occurring. FAC 68:7-10. But without knowing
what plaintiffs consider to be “adequate minimal standards
regarding educational personnel” it is impossible to know what
this case is about.

Hills Trans. Co. v. Southwest Forest Industries, 266

Cal. App. 2d 702 (1968), holds clearly that vague language of
this sort about an important issue renders a complaint vulnerable
to a special demurrer for uncertain;y. In that case, plaintiff
alleged that the contract in issue was to last for a “reasonable”
time, but did not allege what that time was. The Court of Appeal
held that a special demurrer for uncertainty to such a complaint

was properly sustained. As the Court said,

The only thing said about the term of the contract is
that it was to continue for a reasonable time. How
long is a reasonable time -- one month, two months,
five months, one year, two years, five years? Having
run 15 months, had it run a reasonable time? Does
Hills contend that Southwest was required to continue
indefinitely shipment of newsprint by rail? Could never
change? Could only change on giving some particular
notice? On this point it seems obvious that the
pleading is uncertainty rampant.

-12-
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266 Cal. App. 2d at 70¢.¢

Exactly the same could be said of plaintiffs’ complaint
here. What is an “adequate minimal standard”? That is the heart
of the issue presented by plaintiffs’ complaint. If plaintiffs
are to be granted any relief, they (and the Court) must specify
what the State is required to do. Yet plaintiffs say not one
word about the content of the standard they desire. Their
pleading is “uncertainty rampant,” as in Hills; and the State’s

special demurrer for uncertainty ought to be sustained.

B. Textbooks.

Plaintiffs’ allegations about textbooks are no clearer
than those regarding teachers. The First Amended Complaint again
ignores the existing state standards, and again fails to make
clear what dispute, if any, is actually present here.

Textbooks in California must be adopted by the State
Board of Eduéation, and access to them must be furnished without
cost to pupils in public schools. Cal. Const. Art. 9 § 7.5; Cal.
Educ. Code §§ 60070, 60411. The Legislature has recgntly enacted
measures to ensure that sufficient textbooks are provided teo
students. Beginning with fiscal year 1999-2000, the governing
board of each school district is required to hold a public
hearing each fiscal year to determine if the district will have
sufficient textbooks and instructional materials for each

student. Cal. Educ Code § 60119(a). If the board determines

4 see also Gonzales v. California, 68 Cal. App. 3d 621, 632-
36 (1977); Hitson v. Dwyer, 61 Cal. App. 2d 803, 809 (1943):
Gridley v. Selleck, 92 Cal. App. 97 (1928).
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that there is an insufficient number of textbooks, the board must
set forth the reason for the shortfall, must give notice to
parents and teachers, ahd'must take action sufficient to remedy
the shortfall within a two-year period. <Cal. Educ. Code §
60119(a) (2) (A). Since 1998, moreover, the Legislature has
adopted programs that by 2002 will distribute nearly $2.2 billion
in state aid to districts for textbook purchases, an annual rate
effectively triple what was provided in 1997. Stats. 1998, Ch.
312; Stats. 1999, Ch. 50, Budget Items 6110-185-0001, 6110-186-
0001; Stats. 1999, Ch. 78 § 67.

Plaintiffs appear never to have heard of this
legislation, even though by means of it the State, through the-
Governor and Legislature, has undertaken to remedy precisely the
problem éf which plaintiffs complain. Plaintiffs do not allege
that any district has failed to hold the required public hearing;
they do not allege‘that any district has improperly failed to
make the required finding that adequate textbooks and
instructional materials are either available today or will be
available within two years.

Once again, the State agrees with plaintiffs that every
student in every public school should have a textbook. That is
the policy of the State. 1Indeed, that is the law of the State,
as set forth in § 60119 of the Education Code, and the State is
spending hundreds of millions of dollars annually to assist
school districts in coming into compliance. There is thus no
dispute in this case about goals or policy; there is at most a

dispute about implementation.

-14-
MEMORANDUM IN SUPPORT OF DEMURRER




-3

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28

Yet the First Amended Complaint provides no clue about
what dispute, if any, plaintiffs have with the State over
impleméhtation. They have not alleged that they consider the
requirements of Section 60119 constitutionally inadequate; much
less have they explained why. They claim that the State should
be ordered to establish “adequate minimal standards” regarding
“educational materials,” FAC 68:7-8, but they provide no
explanation at all about what those standards should be.

With respect to textbooks as with respect to teachers,

plaintiffs’ complaint is “uncertainty rampant,” Hills Trans., 266

Cal. App. at 706, and the State’s special demurrer for

uncertainty should be sustained.

C. School Facilities.

The third and last subject of plaintiffs’ complaint is
educational facilities. Here too, plaintiffs ignére applicable
state laws and regulations which this Court is bound to notice
judicially. Evid. Code § 451(a)-(b).

The basic rule, in force for decades, is that “the
clerk of each district . . . shall, under the direction of the
governing board, keep the schoolhouses in repair during the time
school is taught therein.” Cal. Educ. Code § 17593. Also,
“governing Boards, superintendents, principals, and teachers are
responsible for the sanitary, neat, and clean condition of the
school premises and freedom of the premises from conditions that

would create a fire or life hazard.” Cal. Code Regs. Tit. 5, §

631.
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This is the basic state standard applicable to the
condition of school facilities. If any school district has
violated it, plaintiffs have a remedy against that district.
Moreover, if any school district has discriminated against them
in the matter of school facilities (as they allege), plaintiffs
have an additional remedy under the State’s Uniform Complaint
Procedures -- as more fully discussed in Section III infra.

In addition to the basic state standard requiring
maintenance of school facilities in good condition, plaintiffs’
specific concerns are also addressed by statute and regulation.
Thus séhool districts are required to provide “sufficient flush.
water closets for the use of pupils,” Cal. Educ. Code § 17576.
Cal. Code Regs. Tit. 5 § 631 provides that “adequate separate
toilet facilities shall be maintained for each sex.” If
plaintiffs’ allegations of inadequate bathroom facilities or
improper maintenance are true, a state standard is in place to
deal with the problem, and plaintiffs have a perfectly adequate
remedy against any non-compliant school district.

Finally, plaintiffs make a number of allegations about
overcrowding. This is a matter about which, once again, there is
no dispute as a matter of policy. The State’s school population
has mushroomed over the last decade, and has grown especially in
the inner cities. The only real solution to overcrowded schools
is to build new ones. The Legislature put on the ballot in 1998,
and the voters passed, a bond issue in the amount of $6.7 billion
to finance school facilities improvements and new school

construction. Cal. Educ. Code §§ 100400-100420.
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The existing state standards for school facilities are
thus that existing facilities must be kept sanitary and in good
repair, while billions of dollars in bond proceeds are available
to build new ones for the relief of overcrowding. Plaintiffs’
complaint ignores these existing standards; and it utterly fails
to allege what alternative, additional, or different standards
plaintiffs believe the State is constitutionally required to
promulgate. The State’s special demurrer for uncertainty should

be sustained.

III. THE STATE’'S DEMURRER TO THE FIRST AMENDED COMPLAINT
SHOULD BE SUSTAINED WITH LEAVE TO AMEND WHEN PLAINTIFFS
HAVE EXHAUSTED THEIR ADMINISTRATIVE REMEDIES.

Even if the nature of plaintiffs’ dispute with the
State were clear (which it is not), their complaint would still
be subject to demurrer. Plaintiffs allege a series of specific
deficiencies in services or facilities supposedly provided at a
few of the 8,563 schools in California; on the assumption that
their specific factual allegations are true, plaintiffs ask the
Court to conclude that the conditions alleged are widespread, and
request relief applicable to the entire State. But admini-
strative remedies available to plaintiffs could (and for all that
appears would) fix the specific problems on which their complaint
rests, and plaintiffs have not exhausted those remedies.

The remedies are part of the Uniform Complaint
Procedures (“UCP”), found at Cal. Code Reg. Tit.5 § 4600 et seq.’

Where, as here, the complaint is discrimination, the Uniform

> A copy is included as Exhibit A to this Memorandum for the
Court’s convenience.
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Complaint Procedures require that a complaint be filed with the
local agency. UCP § 4630(b). If the complainant requests direct
state intervention (which is available if the complainant will
suffer “an immediate loss of some benefit . . . if the Department
does not intervene”), the complaint may be filed directly with
the Department of Education. UCP § 4650. 1In that circumstance,
the Department makes a determination whether direct state
intervention is warranted. UCP § 4651. If so, it may address
the claim on the merits. UCP § 4660. If not, it forwards the
complaint to the local district for investigation. UCP §
4630 (b) (2}, A4651.

Following receipt of the complaint, the local district
is required to investigate the allegations of the cémplaint, and
to report its Decision to the complainant. UCP § 4630, 4631. If
the complainant is dissatisfied with the local district’s
Decision, he or she may appeal to the Department. UCP § 4652.
Following an appeal, the Department is authorized to make an
investigation and prepare an Investigation Report, making
findings of fact, conclusions of law, and a recommendation for
corrective action by the local district. UCP §§ 4663, 4664. If
the local district does not comply with the Department
recommendation, the Department may “use any means authorized by
law to effect compliance.” UCP §4670.

California law requires exhaustion of administrative
remedies. When a public or private entity has provided an
administrative remedy, a plaintiff is not entitled to ignore the
administrative process, and take the entity to court, merely

because the plaintiff prefers litigation. Quite the contrary.
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“[E]xhaustion of administrative remedies is not a matter of
judicial discretion, but is a fundamental rule of procedure laid
down by courts of last resort, followed under the doctrine of

stare decisis, and binding upon all courts. . . . [E]lxhaustion of

the administrative remedy is a jurisdictional prerequisite to

resort to the courts.” Sierra Club v. San Joaquin Local Agency

Formation Comm., 21 Cal. 4th 489, 496 (1999); Abelleira v.

District Court of Appeal, 17 Cal. 2d 280, 293 (1941).

Numerous California cases have confirmed that the
requirement of exhaustion of administrative remedies is a “long-

settled rule of judicial administration,” Robinson v. Dep’t of

Fair Employment & Housing, 192 Cal. App. 3d 1414, 1416 (1987),

and have persistently rejected efforts by litigants, like

plaintiffs here, to avoid it. Bockover v. Perko, 28 Cal. App.

4th 479, 491 (1994) (administrative remedies must be exhausted

even if they are “advisory only”); County of Los Angeles v.

Farmers’ Insurance Exchange, 132 Cal. App. 3d 77, 86 (1982)

(administrative remedies must be exhausted even if they are

couched in permissive language); Park ‘N Fly of San Francisco,

Inc. v. City of South San Francisco, 188 Cal. App. 3d 1201, 1208

(1987) (exhaustion is not excused because the remedy “may or even

probably would be unavailing”); Barnes v. State Farm Mut. Auto

Ins. Co., 16 Cal. App. 4th 365, 380 (1993) (administrative
remedies must be exhausted even if the agency cannot provide the

precise relief sought by the plaintiff); Matthew Zaheri Corp. v.

Mitsubishi Motor Sales, 17 Cal. App. 4th 288, 293 (1993) (an

administrative remedy must be exhausted even if it cannot resolve

all the issues); P. W. Stephens, Inc. v. State Compensation
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Insurance Fund, 21 Cal. App, 4th 1833, 1840 (1994); Alta Loma

School District v. San Bernardino County Committee, 124 Cal. App.

3d 542, 554-56 (1981).°¢

The First Amended Complaint nowhere alleges that
plaintiffs have exhausted their administrative remedies, although
it is plaintiffs’ burden to plead and prove exhaustion. Park ‘N
Fly, 188 Cal. App. 3d at 1208. Accordingly, the Court must
assume that plaintiffs’ administrative remedies have not been
exhausted.

Materials of which the Court may take judicialrnotice,
moreover, show that plaintiffs invoked, but did not exhaust,
their administrative remedies.’ Those same materials also show
that requiring plaintiffs to exhaust their administrative

remedies in this case will be of great benefit to the Court and

¢ It may be acknowledged that in an ordinary tort or ;
contract action between private parties, a Court need not in al
circumstances require the parties to present their claims to an
administrative agency, even if the agency arguably has
jurisdiction to deal with them. Rojo v. Kliger, 52 Cal. 3d 65,
82-88 (1990); Miller v. Superior Court, 50 Cal. App. 4th 1665
(1996). But the situation is different when, as here, judicial
relief is sought against a defendant which itself provided the
administrative remedy, as the Supreme Court recognized in Rojo.
52 Cal. 3d at 86. In that circumstance no California court for
sixty years has failed to require exhaustion.

7 On demurrer, the Court may consider allegations in
superseded pleadings. Perdue v. Crocker Nat’l Bank, 38 Cal. 2d
913, 923 n.5 (1985). Paragraph 184 of plaintiffs’ Complaint,
filed May 17, 2000, alleged that plaintiffs had filed an
administrative complaint with the Superintendent of Public
Instruction. The Request for Judicial Notice and Declaration of
Benjamin Rozwood filed herewith include documents from the
Department of Education and the Ravenswood City School District,
which the Court may judicially notice pursuant to Evid. Code §
452 (c), Watson v. Los Altos School District, 149 Cal. App. 2d
763, 771-73 (1957). They show what happened on plaintiffs’
administrative complaint.
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spurious allegations.

Plaintiffs filed their administrative complaint on May
17, 2000. Request for Judicial Notice (“Request”), Item 1.
Plaintiffs snght direct State intervention under UCP §4650. The
Department denied that request on June 23, 2000, on the ground
that no emergency was present. Accordingly, the Department
forwarded the administrative complaint to relevant local
diétricts for a response pursuant to UCP § 4651. Request, Items
2 and 3. |

At least one school district (the Ravenswood City
School District in East Palo Alto) promptly responded to
plaintiffs’ administrative complaint.® Request, Item 4. The
administrative complaint, like plaintiffs’ original complaint in
this action, made allegations about two schools in the Ravenswood
district -- Edison-McNair Academy and Cesar Chavez Academy.
Complaint, 99 88-92. With respect to both schools, plaintiffs
alleged discrimination because teachers were not fully
credentialed. The Ravenswood district pointed out that
plaintiffs’ allegations of discrimination against poor and
minority children were unsubstantiated, since both the ethnic
composition of the two schools and the level of credentials
possessed by the teachers in those schools were consistent with

conditions in the district as a whole.

8 Responses are forwarded directly to the complainant under
UCP § 4631 (c), and neither the State nor the Department receives
a copy in the ordinary course. By chance the Ravenswood District
sent a copy of its response to the Department.
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a number of other allegations about Cesar Chavez Academy, all of
which were included in the administrative complaint. The table
below compares plaintiffs’ allegations with what the district

reported:

Plaintiffs’ Allegations District’s Report

1. The school does not provide 1. Each classroom had

enough textbooks. Some classes sufficient textbooks, except

have no textbooks at all; some where a student lost a textbook

classes have too few. and refused to pay replacement
cost as the district required.

2. “Many” classroom lights do 2. Schools were refurbished

not work. with bond money in 1997-98 and
1998-99. No classroom lights
were found out of order.

3. “Some” classrooms have 3. No broken windows are
broken windows. present. Repairs are made
within 24 hours.

4., There is.no air 4, Air conditioning is

conditioning. unnecessary in this location;
mast surrounding schools do not
have it.

5. There is no nurse. 5. The district employs a

nurse; the incumbent resigned
and the district is trying to
hire another.

' 6. When a child is hurt in an 6. School policy is to notify

accident, the school calls 911, parents, not call an ambulance.
and parents must pay for the No ambulance was called during
ambulance and hospital care. the 1999-2000 school year.

Plaintiffs apparently accepted the district’s answers,

‘since they filed no appeal to the Department from the district’s

report. More tellingly, when plaintiffs filed their First
Amended Complaint, they dropped from it all but the first of the

allegations listed in the table above. The result of the
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administrative process was thus to eliminate, for the Ravenswood
District, the great majority of the issues about which plaintiffs
had originally complained.

Plaintiffs apparently did not regard this
simplification of the issues as desirable. Although the First
Amended Complaint added allegations about 28 new schools,
plaintiffs did not invoke the Uniform Complaint Procedures as
they had done before. They filed no new administrative
complaints. And they wrote the Department to withdraw all the
administrative complaints that they had previously filed.?
Request, Item 5. The obvious inference is that plaintiffs had
learned from their experience. They wanted to make allegations
without subjecting their contentions to challenge by persons

actually knowledgeable about the facts; and they preferred a

® Plaintiffs' excuse was that they are making a claim of
"statewide" discrimination which supposedly should not have been
referred to individual districts. Request, Item 5. This makes
little sense. We may concede that the UCP would not cover a
claim of inter-district disparity in educational experience --
e.g., a claim that the educational program of District A, viewed
as a whole, was unconstitutionally inferior to that of District
B. But the UCP clearly would cover the specific situations
alleged in plaintiffs' First Amended Complaint. For example,
plaintiffs allege that students at some schools in Los Angeles

lack textbooks, but they do not (and could not) allegé that-

students at all schools in Los Angeles lack textbooks. Quite the
contrary, plalntlffs central contention is that students in
affluent areas (including presumably the many affluent areas of
the Los Angeles district) are treated better than students in
poorer areas. If Los Angeles is providing textbooks to affluent
students, while not providing them to poor students, there is
arguably discrimination between students within the district, and
the UCP apply.

From the practical point of view, moreover, plaintiffs are
drawing a distinction without a difference. If the claimed
discrimination is that students at a particular school do not
have textbooks, the solution is for the local district to supply
them with textbooks. That ends all discrimination, whether
within the district or "statewide." The UCP thus have the
potential to solve plaintiffs’ real-world problems, regardless of
how plaintiffs’ lawyers label their claims.
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This history shows why exhaustion is useful and
desirable here. The Supreme Court has recently reiterated the

purposes served by the requirement of exhaustion as follows:

There are several reasons for the exhaustion of
remedies doctrine. “The basic purpose for the
exhaustion doctrine is to lighten the burden of
overworked courts in cases where administrative
remedies are available and are as likely as the
judicial remedy to provide the wanted relief.” (Morton
v. Superior Court (1970) 9 Cal. App. 3d 977, 982.)

Even where the administrative remedy may not resolve
all issues or provide the precise relief requested by a
plaintiff, the exhaustion doctrine is still viewed with
favor “because it facilitates the development of a
complete record that draws on administrative expertise
and promotes judicial efficiency.” (Karlin v. Zalta
(1984) 154 Cal. BApp. 3d 953, 980.) It can serve as a
preliminary administrative sifting process (Bozaich v.
State of California (1973) 32 Cal. App. 3d 688, 698),
unearthing the relevant evidence and providing a record
which the court may review. (Westlake Community Hosp.
v. Superior Court (1976) 17 Cal. 3d 465, 476.)

Sierra Club, 21 Cal. 4th at 501, quoting Yamaha Motor Corp. v.

Superior Court, 185 Cal. App. 3d 1232, 1240-41 (1986). Requiring

plaintiffs in this case to exhaust their administrative remedy
under the Uniform Complaint Procedures will serve every one of
the policy goals which the Supreme Court has identified.

First, requiring exhaustion will lighten this Court’s
burden of dealing with what plaintiffs clearly want to be a
monster case. The history with the Ravenswood district shows
that the administrative process will simplify the litigation.
Completing the process with the other districts will undoubtedly

dispose of many hundreds more such allegations -- either because
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the allegations were unfounded to begin with, or because faced
with plaintiffs-’ complaint the districts will fix any problems.
Administrative remedies are thus “as likely as the judicial
remedy” to provide relief. 21 Cal. 4th at 501.

Second, requiring exhaustion will permit development of
a record on the basis of which plaintiffs’ allegations may be
judged. Once again, the history with Ravenswood is pertinent:
what appeared from plaintiffs’ original complaint to be a
controversy about a district that supplied insufficient textbooks
turned out to concern whether a district may require that pupils
who lose their book pay a replacement fee. That is a very
different legal and factual matter from what plaintiffs’ original
complaint suggested. Requiring exhaustion will allow the Court
to understand plaintiffs’ allegations in their true context, even
where the administrative process does not dispose of the
allegations entirely.

Third, requiring exhaustion gives the Court the benefit
of the administrative expertise possessed by the local school
districts and (if plaintiffs appeal a district’s determination)
by the Department of Education. Such considerations are
particularly important where, as here, plaintiffs wish the Court
to take over ultimate responsibility for the management of the
California system of public education. As more than one Court of
Appeal has said, exhaustion of administrative remedies is
especially appropriaté where, as here, “it is apparent that a
court would benefit immensely . . . by having an expert
administrative analysis before attempting to grapple with such a

potentially broad-ranging and technical question . . . .” P.W.
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al. App. 4th at 1840, guoti Farmers Ins. Exchan

v. Superior Court, Cal. App. 4th 377, 400 (1992).

Fourth, requiring exhaustion will allow districts and
the Department to perform a “preliminary administrative sifting
process,” to unearth the relevant evidence, and to provide a
record that will make the Court’s task easier. The history with
Ravenswood shows how effective the process is. Giving the
administrative process a chance to work for the other districts
and schools involved in plaintiffs’ First Amended Complaint will
have similar salutary effects.

An administrative remedy unquestionably exists.
Plaintiffs invoked it, then chose to abort the process when they
saw iﬁ might be effective. As a result, the State and the Court
will be burdened with multiple controversies which the
administrative process could and would resolve. That is
precisely why the judicial requirement of exhaustion exists.
When an administrative remedy is available, California law
reqdires that it be used. .The Court has no jurisdiction to
proceed until plaintiffs have done so. Accordingly the State’s
demurrer should be sustained, with leave given to plaintiffs to

amend when and if the administrative remedy has been exhausted.

CONCLUSION

Plaintiffs wish to proceed with a massive lawsuit whose
apparent objective is to overturn the existing system of public
education in California and replace it with a system administered
by platoons of lawyers under this Court’s supervision. Before

anything like that happens, plaintiffs should be required to give

-26-
MEMORANDUM IN SUPPORT OF DEMURRER




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
" 25
26
27

28

content to their vague phrases about “adequate minimal
standards,” define the issues actually in dispute, and identify
just what standards they actually wish the Court to impose.
Similarly, before the State’s publié education system is
swallowed up in litigation, plaintiffs should exhaust the
administrative remedies that the law provides, let the
administrative process simplify and resolve large parts of this
controversy, and generate for the Court a workable record for
whatever is left.

The State’s demurrer should be sustained, with leave

granted to plaintiffs to amend.

DATED: September 25, 2000

JOHN F. DAUM

FRAMROZE M. VIRJEE
DAVID L. HERRON

DAVID B. NEWDORF
O’MELVENY & MYERS LLP

By: Dol £ Do /pgy

John F. Daum

Attorneys for Defendant State
of California
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§ 4502 BA

-AYS CALIFORNIA CODE OF REGULA. S

Title §

(2) The plan has been approved by the school advisory council estab-
lished under Secuon 4423,

(3) In the case of a school district in which there are one or more
schools described in subsection (b) and there arc also one or more other
participating schools. the local educational agency makes EIA funds
available for children in such schools described in subsection (b) in
amounts which, per educationally disadvantaged child served. equal or
exceed the amount of such funds made available pereducationally disad-
vantaged child served in such other schools;

(4) EIA funds may be provided to such schools in aznounts which, per
child served who is not educationally disadvantaged. equal the amount
of funds provided under this section which, per educationally disadvan-
taged child served. are made available for children in such schools; and

(5) The average per-pupil expenditure in schools described in subsec-
tion (b) (excluding amounts expended under this section) for the fiscal
vear in which the plan is to be carried out will not be less than such expen-
diture in such schools in the previous fiscal year.

(d) The Superintendent of Public Instruction may approve the plan of
any local educational agency fora schoolwide program if that plan meets
the requirements of subsection (c).

() For any school with an approved plan under this section. the local
school district shall be relieved of requirements with respect to:

(1) Maintaining separate accounting records for each funding source,

(2) Identifying panticular students as being eligible to participate. and

3) Demonstrating that services provided from those funding sources
are supplementary to the base program. The local district shall, however,
demonstrate that the services provided in such schools are substantially
greater than services fumished to schools without funding and shall meet
all other school plan requirements contained in law and regulations.
ggr(:: ;;:;I;onty cited: Sections 54004-5400S, Education Code. Reference: 20

Article 2. School Security

§ 4502. Improvement of School Security.

School districts may request that the Superintendent of Public Instruc-
tion approve a specific portion of the ELA funds they receive be desig-
nated for expenditure for noninstructional costs to improve schoot securi-
ty. Such noninstructional expenditures may be used to meet costs arising
from incidents of vandalism. necessary security costs, insurance costs.
and/or other costs directly related to school security. In such application,
school districts will specify the amounts of such funds and the purpose
of such expenditures. No school district shall request an amount for such
purposes which exceeds the portion of $2,000.000 that the student popu-
lation (K-12) of such district represents of the student population (K-12)
of the state. °

Nore: Authority cited: Section $4007, Educstion Code. Reference: Section
54007, Education Code.

§ 4503. Atlternative Program Options for Special Needs.

() E1A funds may be used 10, carry out any orall of the three alternative
speadpmmmopuommﬂdbythummbpalolhewu-
sions of subsection (b). ’

{b) Program options permitted by subsections (c), (d). and (e) of this
section may only be exercised if:

(1) The school parent advisory council has approved and the district
parent advisory council has reviewed the implementation of such option.

(2) The school proposing to exercise such option is a school which is
participating in the state compensatory educstion program.

(3) Not more than 25 percent of a district's E1A allocation is expended
to carry out the program options authorized by this section and the school-
wide program options authorized by Sections 4500 and 4501.

(4) A schoolwide nceds assessment has been conducted to determine
the necessity of providing such option(s).

{¢) Students who have been eligible and have participated in compen-
satory education programs in accordance with the objective criterion es-

Page 52

uablished by the distnct pursuant to Sections 44 14 and 44 15 may conunue
to parucipate in such services. even though such student no longer meets
the objective criterion. if such student met the objective criccrion in either
of the two preceding fiscal years.

(d) In schools with more than 50 percent of their students from low in-
come families (determined in accordance with Section 4412), students
who do not meet the objective criterion established by the district pur-
suant to Secuons 4414 and 4415, but who test below the 90th percentile
(as established through the use of the appropriate test insruments pur-
suant to Section 4414) may be eligible to receive excess cost services in
order that they may be assisted in reaching their full potential.

(e) If adequately documented in a schoolwide needs assessment. a par-
ticipating SCE school may use E1A funds 1o conduct a schoolwide project
which is explicitly designed 1o provide assistance 1o the educationally
disadvantaged students attending such schools.

Note: Authority cited: Section 54003, Education Code. Reference: Section
54004.1, Educauon Code.

Subchapter 8. Bilingual Education
Programs

Note: Authority cited: Section 54020, Education Code. Reference: Section
$4004.7, Education Code.
History
1 z’epenkr ofCh;pm 8 (.f;;as:s 4302—4305) filed 9-5-79; effective thirtieth
thereafier (Register 79, No. 36). For hisiory of former see Regis-
ters 78, No. 20; 77, No. 39: and 75, No. 21. chapuer. see Regi

Subchapter 9. Bilingual-Bicuttural
Education Programs

Nore: Auqucms«mnswzo Educsuon Code. Reference: Section
54004.7, Education C
Histony
1. Repealer of Chapler 9 (Articles 1-4; Sections 4310-4322, not consecutive)
filed 9-5-79; effective thirticth day thereafier (Register 79, No. 36). For history
of former chapeer, see Registers 78, No. 20: 77, No. 39; and 77, No. 13.

Chapter 5.1. Uniform Complaint
Procedures

Subchapter 1. Complaint Procedures

Article 1. Definitions
§ 4600. Genersl Definitions.

As used in this Chapter, the term:

(al‘Apped’mmamqmmdemmmg toa level higher thanthe
original reviewing level by an aggrieved party requesting reconsidera-
tion or a reinvestigation of the lower adjudicating body's decision.

(b) “Complainant™ means any individual, including a person’s duly
awthorized representative or an interested third party, public sgency. or
organization wha files a writien complaint alleging violation of federal
or state laws or regulations, including allegations of unlawful discrimina-
tion in programs and activities funded directly by the state or receiving
any financial assistance from the state.

(¢)“Complaint™ means a written and signed stastement alleging a viola-
tion of a federal or siate law or regulation. which may include an alicga-
tion of unlawful discrimination. If the complainant is unable to put the
complaint in writing, due 10 conditions such as illiteracy or other handi-
caps, the public agency shall assist the complainant in the filing of the
complaint.

(d) “Complaint Investigation™ means an administrative process used
by the Deparument or local agency fo:ﬂtepwposeofgad\enn‘daun-
garding the complaint.

Regimer 92, No. X: 1-17-92



Title 3

State Department of Education

§ 4501

b} A nonpublic system may establish advisory councils at its schools
which recetve Tide I services.

(c) Applications for funds under this chapter must contain a certifica-
tion of panticipation in the Title USCE planning process as follows:

(1) District Application—the district advisory council chairperson;

12) School-level plans—the school advisory council chairperson:

(3) The Distnct Application—Nonpublic Schools section—a repre-
sentatve for the Nonpublic Schools.

NoTe: Authonity cited: Section 54005, Educauon Code. Reference: 20 US.C.
2735.45 C.FR. 116a.25.

Article 9. Comparability

§ 4424. Comparability of Services.

(a) After July 1. 1979, in accordance with procedures established by
the Deparument of Education, an application of a local educational
agency for grants under Section 54420 of the California Education Code
shall not be approved. nor payments made of SCE funds under a pre-
viously approved application of such agency. unless that local education-
al agency has demonstrated that exclusive of local. state. and federal cate-
gorical funding, including School Improvement Programs. State
Compensatory Education Programs, and programs pursuant to Chapter
4, Article 4 of this division:

(1) The number of children enrolled per full-time equivalent clas-
sroom teacher and teacher's aide in schools pursuant 10 this section is not
more than 105 percent of the average number of pupils per teacher and
teacher’s aide in all public schools serving comparable grade levels in the
applicant’s district, or

(2) The anaual expenditure per child for salaries per full-time equiva-
lent ieacher and teacher's aide. exclusive of that portion of salary based
on longevity. in schools providing programs pursuant to this section is not
less than 95 percent of expenditures per child in all public schools serving
comparable grade levels in the applicant’s district. or

{3) The district can demonstrate to the satisfaction of the State Superin-
tendent of Public Instruction that the resources per pupil enrolled in cach
school pursuant to this section is not less than the resources per pupil in
all of the schools within the district serving comparable grade levels.

by After comparability has been demonstrated pursuant 1o subdivi-
sion (a) of this section. and with prior approval of the Superintendent of
Public Insuruction. a local educational agency experiencing high student
mobility need not make adjustments in order to maintain comparability
unless the percentage amount computed under (a) 1) is more than 110 or
the percentage amount computed uader (ak 21 is less than 90.

Note: Authority cited: Sections 33031 and 54005, Education Code. Reference:
Secuoas $4000-54003, Education Code: and 20 USC 2736, 34 CFR 201.120.
History
{. ;\;nendm filed 4-14-82; effecuve thinieth dsy thereafier (Register 82, No.
)

Article 10. California Preschool Program

§ 4425, California State Preschool Program.

California Suate Preschool Education Program funds are directed at
children of low—income families. Preschool classes may be operated by
any public agency or any private agency which meets eligibility require-
ments. Classes may be operated without regard to specific school sites,
but preferably should be established in target areas 10 serve children who
reside within the attendance areas of schools eligible for ESEA. Title 1.
or State Compensatory Education funds.

In order for children to be eligible for entrance into a State Preschool
Education Program. the children must have reached their third birthday
and have not yet reached the lcgally eligible age for kindergarten.
Nove: Authority cited: Sections $4004-54005, Education Code. Reference: Sec-
uoa 3320, Education Code.
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§ 4426. Maintenance of Effort.

Distncts mamntatning programs under this chapter shall assure that the
sum of local and state apportionment resources utilized 1n programs for
parucipating students has not been reduced. The followiny standards ap-
ply:

(a) Except as provided in subdivisions (¢) and td) of this secuon. the
Superintendent of Public Instruction may approve an application from a
Local Education Agency (LEA) or state agency for state compensatony
cducation funds only if it isdemonstrated in the application that its expen-
ditures of state and local funds for the education of children, either on an
aggregate oraverage daily attendance basis. are not less for the first fiscal
year preceding the fiscal vear in which the agency is applying for funds
than for the second preceding fiscal vear.

(b} In demonstrating compliance with the requirement in subdivision
ta)of this section, only the following expenditures may be included in the
computation:

1) Expenditures by object classifications 1000 through 5000 scries in
the Califomia School Accounting Manual, 1980 Edition, except expendi-
tures for community service classes, and

(2) Expenditures of federal funds reccived under Public Law 874
(School Assistance in Federally Affected Areas).

{¢) In determining compliance with the requirement in subdivision (a)
of this section, the Superintendent of Public Instruction may disregard a
decrease of less than ten percent in allowable expenditures from the sec-
ond preceding fiscal vear to the first preceding fiscal vear.

(d) Upon written application. the Superintendent of Public Instruction
may determine that the LEA or state agency is in substantial compliance
with the requirement in subdivision (a) of this section, provided. the
applicant demonstrates that any decrease in allowable expenditures from
the second preceding fiscal year to the first preceding fiscal vear did not
result in any decrease in the level of services provided.

Note: Authority cited: Sections 33031 and $4005. Education Code. Reference:

Secuion 54001, Education Code: and 20 USC 2736, 34 CFR 200.60-200.61.
History

1. ‘l\:.\s section filed 4-14-82; effecuve thatieth day thereafier (Register 82, No.

Subchapter 7. Miscellaneous Programs

Article 1.

§4500. Low Income Schoolwide Programs.

EIA funds and/or local funds may be used (o satis{y the requirement
of Section 20 U.S.C. 2753(bx 7 X B) perunining to low income schoolwide
programs. ‘

Note: Authority cited: Section 54004, Education Code; 20 U.S.C. 2812. Refer-
ence: 20 U.S.C. 2751

Schoolwide Programs

Histony
1. New Chapter 7 (Sections 4500-4503) filed 9-5-79; effective thirieth day
thereafier (Register 79, No. 36).

" §4501. Low Achievement Schoolwide Programs.

{8} A school district may. after reviewing advice from the district pas-
ent advisory council established under Section 4423, use a portion of its
ElA funds to satis{y the requirements of subsection (b) of this section.

(b) Notwithstanding any provision of Chapters 5, 6. or 7 of this divi-
sion, a school district may use a portion of its EIA funds and/or local
funds to meet the needs of educationally disadvantaged students by im-
proving the entire educational program in a school in which not less than
75 percent of the students are educationally disadvantaged (in accor-
dance with criteria used by the school district to satisfy the requirements
of Section 4415) if the requirements of subsection (¢) are met.

() A school may be designated for a schoolwide program under sub-
section (b) if:

(11 A plan has been developed meeting the requtrcmems of20USC.
2753(bX 1), (2),(3),(5), and (6);

Regarer $2.No. 3. 1-17-92
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(¢) "Compiaint Procedure ” means an intemal process used by the De-
partument or local agency © process and resolve complaints.

() “Complisnce Agreement™ means an agreement between the De-
partment and s local agency. following a finding of noncompliance by the
Deparumeat. deveioped by the local agency and approved by Department
to resolve the noncompliance.

(g) “Duys™ means calendar days unless designated otherwise.

(h) “Department™ means the California Department of Education.

(i) ~Direct State Interveation™ means the steps taken by the Deparnt-
ment to initially investigate complaints or effect compliance,

(j) “Local Agency™ means a school district governing board or a local
public or private ageacy which receives direct oc indirect funding oc any
other financial assistance from the state to provide any school programs
or sctivities or special education or related services. “Local educational
agency™ includes any public school district and county office of educs-
tion.

(k) “Mediation™ means a problem—solving activity whereby a third
party assists the parties to a dispute in resolving the probiem.

(I) “State Mediation Agreement™ means a written, voluntary agree-
ment annroved by the Denanment. which ic develonad by the local

T TErTT OTT Wg Tew wwpe= hadiendhideind 2t Bk
ngencymdcomphmntwuhmefmnﬁebepnmtlomolve
an allegation of noncompliance.

(m) “State Agency” means the State Departments of Mental Health or
Health Services or any other state administrative unit that is or may be
required to provide special education or related services to bandicapped
pupils pursuant to Govemment Code section 7570 et seq.

(n) “Supermtcudent™ means the Superintendent of Public Instruction
or his or her designee.

NoTe: Authority cited: Sections 232 and 33031, Education Code: Section 11138,
Government Code. Reference: Sections 210, 220, and 260. Education Code: Sec-
tioas 11135 and 11138, Government Code.

Hisrony
1. New section filod 8-26-91; operstive 9-25-91 (Register 92, No. 3).

Article 2. Purpose and Scope

§ 4610. Purpose and Scope.

(a) This Chaprer applies to the filing. investigation and resoluticn of
a complaint regarding an alleged violation by a local agency of federal
orstate law or regulations governing educational programs. including al-
legations of unlawful discrimination. in accordance with the provisions
of Title 34, CFR, Sections 76.780-783 and 106.8: Title 22, CCR. Sec-
Goas 98300-~98382: and California Education Code Sections 49556 and
8257. The purpose of this Chapter is to eswablish a uniform system of
complaint processing for specified programs or activities which receive
state or federal funding.

(b) This Chapter applies to the following programs administered by

the Depantmeat:

(i) Aduk Basic Education established pursuant to Education Code sec- .-

tioos 8500 through 8538 and 52500 through $2616.5:

(ii) Consolidated Categorical Aid Programs as listed in Education
Code section 64000(a), %=

(iii) Migrant Education established pursuant to Education Code sec-
tions 54440 through 5444S:

(iv) Vocational Education established pursuant 10 Education Code
sections 52300 through 52480 .

(v) Child Care snd Development programs established pursuant o
Education Code sections 8200 through 8493;

(vi) Child Nutrition programs esiablished pursuant 1o Education Code
sections 49490 through 49360: and

(vii) Special Education programs established pursuant to Educaticn
Code sections 56000 through $683S and 9000 through 59300:

(c) This Chapter also applies to the filing of complaints which allege
unlawful discrimination on the basis of ethnic group ideatification. reli-
gion, age. sex. color. or physical or mental disability. in any program or
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astevity conducted by a local agency. which is funded directly by, or that
tecesves or benefits {rom any state financial assistance.

NOTE: Authanty crted: Sections 232, 8261, 33031, 49531, 49551, 54445, $235S.
52451. and 56100(s) and (j). Educstson Code: Secuion 11138, Government Code.
Reference: Secuons 210, 220, 260. and 49556. EduewonCodc Secuons 11135
and 11138, Govetamthode

Histoey

1. New section filod 8-26-91; operutive 9-25-91 (Register 92, No. 3).

$ 4611, Referring Complaint issues to Other Appropriate
State or Federal Agencies.

The following complaints shall be referred to the specified agencies
for appropriate resolution and are nox subject to the local and Department
complaint procedures set forth in this Chapter uniess these procedures are
made applicable by separate interagency agreements:

() Allegations of child abuse shall be referred 1o the applicable
County Deparunent of Social Services (DSS), Protective Services Divi-
$i0a oc appropriate isw enforcement agency. However, nothing in this
secticn relieves the Department from investigating complaints pursuant
to section 4650(a)(viiiXC).

(b) Health and safety complaints regarding a Child Development Pro-
gram shall be referred to Department of Social Setvices for licensed faci-
lities. and o0 the appropriate Child Development regicnal administrator
for licensing-exempt facilities.

(c) Discrimination issues involving Title IX of the Educstional
Amendments of 1972 shall be referred 10 the U.S. Office of Civil Rights
(OCR). Title IX complainants will only be referred to the OCR if there
isnostate discrimination law oc regulation & issue. Unless otherwise ne-
gotisted through a memorandum of understanding/agreement. s pretimi-
nary inquiry and/or investigstion conceming these complaints will be
canducted by OCR. The complainant shall be notified by cestified mail
if his or ber complaint is transferred to OCR by the Superintendent.

(d) Complaints of discrimination involving Child Nutrition Programs
administered by the Department from program participants or applicants
shall be referred to cither Administrator, U.S. Department of Agriculture,
Food and Nutrition Service, 310{ Park Center Drive, Alexandria, VA
22302 or Secretary of Agriculture, Washington, D.C. 20250. Discrimi-
nation complaints received by & local ageacy oc the Departmeat shall be
immediately directed to U.S. Department of A griculture, Food and Nutri-
tion Service. Westiern Regional Office.

(¢) Employmeat discrimination complaints shall be seat 10 the Suate
Depanment of Fair Employment and Housing (DFEH) pursuaat to Title
22, CCR. Section 98410. The complainant shall be notified by certified
mail of any DFEH transferral.

() Allegations of fraud shall be referred to the responsible Department
Division Director and the Department's Legal Office.

NoTE: Authority cited: Sections 33031, 71020 and 71025, Education Code; Sec-
tion 11138, Governmemt Code. Reference: Sections 11135, 11136 and 11138,
Govemment Cade: 34 CFR 76.780-76.783.
Hisrory
1. New secticn filed 8-26-91; opersuive 9~-25-91 (Register 92, No. 3).

zmummmmruuzmzu-m{e
mt—ﬂWﬂN«llLACﬂmdﬂh - s
mutied 0 McmWw repealed by operation
of law on the following day ’

J.Cenﬁ:udchhme-u‘-zmmmuOAL 10-15-92
and filed 10-28-92 (Register 92. No. 44).
4. Change without reguistory effect amending subsection (c). sdopting new sub-
section (d) and relctering swbsections filed 12-16-93 wtnle 1,900
uon 100. California Code of Reguistions (Register 93, No. 51).

Article 3. Local Agency Compliance

§ 4620. Local Educational Agency Reeponsibliities.
Mbcddnamnmywuwmmmmﬁmyw

insure complisnce with applicable state and federal laws and

Each local educational agency shall investigate complaints alleging fail-

ure t0 comply. and seek 10 resofve those complaints in accordance with

the procedures set out in this Chapter.

Reguier 93, Neos. 30-31; 12-17-9)
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NOTE: Authanity cited: Secuons 232 and 33031, Egucauon Code: Secuion 11138.
Government Code. Reference: Secuon 260, Educauon Code: Secuon 11135,
Governmment Code: and 34 CFR 76.780 - 76.783 and 106.8.

History
1. New secuon filed 8-26-91; operstive 9-25-91 (Regigter 92. No. 3).

§ 4621. District Policies end Procedures.

(a) Each local educational agency shall adopt policies and procedures
cousistent with this Chapeer for the investigation and resolution of com-
plaints. Local policies shall ensure that complainants are protected from
retaliation and that the identity of the complainant alleging discrimina-
tion remain confidential as appropriate. School Districts and County Of-
fices of Education shall submit their policies and procedures to the local
goveming board for adoption within one year from the effective date of
this chapter. Upon adoption. the district may forward a copy to the Super-
intendent.

(b) Each local educational sgency shall include in its policies and pro-
cedures the person(s), employee(s) or agency position(s) or unit(s) re-
sponsible for receiving complaints. investigating complaints and easur-
ing local educational agency compliance. The local educational ageacy s
policies shall ensure that the person(s). employee(s). position(s) or
unit(s) respoasible for compliance and/or investigations shall be knowl-
edgeable about the laws/programs that he/she is assigned to investigate.
NOTE: Autharity cited: Sections 232 and 33031, Education Code: Section 11138,

Government Code. Reference: Section 260, Education Code; Section 11135,
Goveﬂmen(Code and 34 CFR 76.780 - 76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9~25-91 (Register 92, No. 3).

§ 4622. Notice; Notice Reciplents; Notice Requirements.
Each local educational agency shall annually potify in writing. as
applicable. its studeats. employees. parents or guardians of its students.
the district advisory commitiee. school advisory committees. and other
interested parties of theirlocal educational agency complaint procedures.
including the opportunity to appeal to the Departuneat and the provisicns
of this Chapter. The notice shall include the identity (identities) of the
person(s) responsible for processing complaints. The notice shall alsoad-
vise the recipient of the notice of any civil law remedies that may be avail-
able. and of the appeal and review procedures contained in sections 4650.
4652, and 4671 of this Chapter. This aotice sball be in English, and when
necessary. in the primary language. pursuant to section 48985 of the Edu-
cation Code, or mode of communication of the recipient of the notice.

NoTe: Autharity cited: Sections 232 and 33031, Education Code; Section 11138.
Government Cade. Reference: Sections 11135 and 11138, Goverament Code:; 34
CFR 76.780-76.783 and 106 8.

History

1. New section filed 8-26-91: operative 9-25-91 (Register 92. No. 3).

Article 4. Local Complaint Procedures

§ 4630. Filing a Local Compleint; Procedures, Time Lines.

(a) For other than discrimination complaints, any individual. public
agency ororganization may file a writien complaint with the administra-
tor/superintendent of the local educational agency. alleging a matter
which. if true. would constitute a violation by that local educational
agency of federal or state law or regulation goveming the programs listed
in section 4610(b) of this Chapter.

(b) An investigation of alleged unlawful discrimination shall be initi-
ated by filing a complaint not later than six months {rom the date the al-
leged discrimination occurred. or the date the complainant first obtained
knowiedge of the facts of the alleged discrimination unless the time for
filing is extended by the Superintendent. upon written request by the
complainant senting forth the reasons for the extension. Such extension
by the Superintendent shall be made in writing. The period for filing may
be extended by the Superintendent for good cause for a period not to ex-
ceed 90 days following the expiration of the time allowed. The Superin-
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tendent shall respond immediately upon receipt of requests for exten-
sioas.

(1) The complaint shall be filed by one who alleges that be or she bas
personally suffered uniawful discrimination. or by coe who believes an
individual or any specific class of individuals bas been subjected to dis-
crimination probibited by this part.

(2) The complaint shall be filed with the local educational agency di-
rector/district superimtendent or his or ber designee, unless the complain-
ant requests direct intervention by the Department pursuant to Article 6
of this Chapter.

(3) An investigation of a discrimination complaint shall be conducted
in a manner that protects canfidentiality of the parties and the facts.

NoTE: Authonity cited: Sections 232 and 33031, Educaton Code; Secuon 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filod 8~26-91: operative 9-25-91 (Register 92, No. 3).

§ 4631. Responsibliities of the Locsl Agency.

(2) Within 60 days from receipt of the complaint. the local educational
agency superintendent or his or her designee shall compiete the invest-
gation of the complaint in accordance with the local procedures devel-
oped pursuant to section 4621 and prepare a written Local Educational
Agency Decisicn. This time period may be extended by written agree-
ment of the complainant.

(b) The investigation shall provide an opportunity for the complainant.
or the complainant’s representative. or both. and local educational
agency representatives 1o present information relevant to the complaint.
The investigation may include an opporamity for the parties to the dis-
pute tomeettodiscuss the complaint ortoquestion each otheroreach oth-
er's witmesses.

(c) The Local Educational Agency Decision (the Decision), shall be
in writing and sent to the complainant within sixty (60) days from receipt
of the complaint by the local agency. The Decision shall contain the {ind-
ings and disposition of the complaint. including cotrective actions if any.
the rationale for such disposition. notice of the complainant’s right to ap-
peal the local educational agency decision to the Department. and the pro-
cedures to be followed for initiating an appeal to the Department.

(d) Local Educational Agencies may establish procedures for attempt-
ing toresolve complaints through mediatioa priortothe initiation of a for-
mal complisnce investigation. Conducting local mediation shail aot ex-
tend the local time lines forinvesﬁgaﬁngmdusdvhgcomphhtsuhe
local level unjess the complainant agrees. in writing, to the extension of

_ the time line. lnnoevenuballmedxwmbemmdnorymuwlmeom-

plaints.
NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Government Code. Reference: Sections 11135, 11136, and 11138, Government
Cde:SlCFR767lO-76783lndl“.8

Histony
1. New section filed 8-26-91: operative 9-25-91 (Register 92. No. 3).

§.4632. Forward to Superintendent.

Upon notificstion by the Superintendent that the Local Educational
Agency Decision has been appealed to the state level pursuant (o section
4652, the local egucational agency shall forward the (ollowing to the Su-
perintendent:

(a) The original complaint:

(b) A copy of the Local Educational Agency Decision:

(c) A summary of the nature and extent of the investigation canducted
by the local agency. if not covered in the Local Educational Agency Deci-
sion:

(d) A report of any action taken to resolve !hecomphm.

(¢) A copy of the local educational agency complaint procedures: and

(N Such other relevant information as the Superintendent may require.
NoTE: Asthority cited: Section 232 and 33031: Section 11138, Government

Code. Reference: Secuons 11125, 111236, and 11138, Government Code: 34 CFR

76.780--76.783 and 106.8.

Regaer 93, Now. 30-S1. 12-17-9%
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History (1) If a complaint is erroneously first sent to the Superintendent with-
1. New secuon filed 8-26=91; operatve 9-25-91 (Regster 92, No. 3). out local educational agency investigaucn. the Superintendent shall im-
mediately forward the complaint to the local educational sgency for pro-

Afticle 5. State Complaint Procedures cessing in accordance with Article 4 of this Chapter. unless

§ 4640. Flling a State Complaint That Has Not Firet Been
Filed at the Local Agency; Time Lines, Notice,
Appeal Rights,
(a) Referra w the Local Educational Agency for Local Resolution.

[The next page is $2.3.)
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circumstances necessitating Department intervention as described at
Section 4650 exist.

12) The complainantis) shall be sent a fetier to notify him, her., orthem
of 1) the transferred complaint, 2) the State request for local educational
agency resolution. and 3) to advise of Deparument appeal procedures.
NoTr: Authority cited: Sections 232 and 33031, Education Code; Secuon 11138,
Gover Code. Ref s 11135, 11136, and 11138, Goverament
Code: 34 CFR 76.780-76.783 and 106.8.

. History
1. New secuon filed §-26-91; operative 9-25-91 (Register 92, No. 3).

Article 6. Direct State intervention

§ 4650. Basis of Direct State intervention,

(a) The Superintendent shall directly intervene without waiting for lo-
cal agency action if one or more of the following conditions exists:

(i} The complaint includes an allegation. and the Department verifics,
that a local educational agency failed to comply with the complaint pro-
cedures required by this Chapter;

(ii} Discrimination is alleged by the complainant and the facts alleged
indicate that the complainant will suffer an immediate loss of some bene-
fit such as employment or education if the Department does not inter-
vene. However. nothing in this section gives the Depanmem jurisdiction
over employment discrimination claims.

(iii) The complaint relates to agencies other than local educational
agencies funded through the Child Development and Child Nutrition
Programs:

(iv) The complainant requests anonymity and presents clesr and con-
vincing evidence and the Deparunent verifies that he or she would be in
danger of retaliation if a complaint were filed locally, or has been retal-
iated against because of past or present complaints:

(v) The complainant alleges that the local educational agency failed or
refused to implement the final decision resulting from its local investigs-
tion or local Mediation Agreement;

(vi) The local agency refuses to respond to the Superintendent's re-
quest for information regarding a complaint;

(vii) The complainant alleges and the verifies, or the De-

parunent has information that noaction has been taken by the local educs--

tional agency within 60 calendar days of the date the complaint was filed
locally.

(viii) For complaints relating to special education the following shall
also be conditions for direct state intervention:

(A) The complainant alleges that & public agency, other than ¢ local
cducational agency. as specified in Government Code section 7570 et
seq., fails or refuses to comply with an applicable law orregulation relat-
ing to the provision of {ree appropriate public education to handicapped
individuals;

(B) The complainant alleges that the local educational sgency or pub-
lic agency fails or refuses 10 comply with the due process procedures es-
1ablished pursuant 1o federal and siste lew and regulation: or has failed
or refused o mpiemadummm

(C) The complainant alleges facts that indicate that the child or group
of children may be in immediate physical danger orthat the health, safety
or welfare of a child or group of children is threatened.

{D) The Complainant allcges that 8 handicapped pupil is not receiving
the special education orrelated services specified in his or her Individual-
ized Educational Program (IEP).

(E) The complaint involves a violation of federal law goveming spe-

cial education, 20U.S:C. section 1400¢t seq., or its implementing regula--

tions.
(b) The complaint shall identify upon which basis, as described in
paragraph (a) of this section. that direct filing (o the State is being made.

Norte: Authority cited: Section 232 and 33031, Educstion Code: Section 11138,

Government Code. Reference: Secuoas 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106 8.
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History
1. New secton filed 8~26-91; operauve 9-25-91 (Regsster 92, No. 3.
§ 4651. Direct State intervention Time Line.

When the Superintendent receives a complaint requesting direct State
intervention, the Superintendent shall dewermine whether the complaint
mects one or more of the criterion specificd in Section 4650 for direct
State intervention and shall immediately notify the complainant by mail
of his or her determination. If the complaint is not accepted. it shall be
referred for local investigation pursuant to section 4631, or referred to
another agency pursuant to Section 4611.

NoTE: Authority cited: Sections 232 and 33031, Educauon Code: Sectron 11138,
Gov Code. Refi : Secuons {1135, 11136, and 11138, Government
Code: 34 CFR 76.780-76.783 and 106.8.

X
1. New section filed 8-26-91; operative $-25-91 (Register 92, No. 3.

§ 4652. Appesliing Local Agency Decisions.

(3) Any complainant(s) may appeal s Local Educational Agency Deci-
sion to the Superintendent by filing 2 written appeal with the Superinten-
dent within (15) days of receiving the Local Educational Agency Deci-
sion. Extensions for filing appeals may be granted. in writing. for good
cause.

(b) The complainant shall specify the reason(s) for appealing the local
educational agency decision.

(¢) The appeal shall include:

(1) 2 copy of the locally filed comptlaint; and

(2) a copy of the Local Educational Agency Decision.

Norte: Authority cited: Sections 232 and 33031, Edv Code: S 11138,
Gavernment Code. Reference: Secuons 11135, 11136, and 11138, Govemnmen
Code; 34 CFR 76.780-76.783 and 106.8.

Histony
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

Article 7. State Resolution Procedures

§ 4660. Depertment Resolution Procedures.

{8) When disect State intervention is warmanted pursuant to any provi-
sion of section 4650, or when an appeal has been filed of & local agency
dmmmwthxuon“SLthefoﬂwmgptmdmdullbeM
1o resolve the issues of the complaint:

(1) The Deparument shall offer 10 mediate the dispute which may lead
to a state meédiation agreement; and

(2) The Deparument shall conduct an on-site investigation if either the
district or the complainant waives the mediation process orthe mediation
fails to resolve the issues.

(b) If the complaint involves several issues, nothing shall prohibit the
partics from agreeing to mediate some of the issues while submitting the
remainder for Depanument investigation. Mediation shall be conducted
within the 60 day time linc specificd in Section 4662(d). and

{c) Mediation shall not exceed thirty (30) days unless the local or pub-
lic agency and the complainant agree 10 an extension.

':Naumm&amnzm:ml.samcwmms&

Government Code. Refevence: Sections 11135, 11136, and 11138, Government
Codrl‘Cﬁ!‘lS‘lﬂ-?G.‘ll}ud 106.8.
Hisrony

1. New section filed §-26-91; operative 9-25-91 (Regiswer 92, No. 3).
§ 4661. Mediation Procedures; State Mediation
Agresments; Notice.

{a) Initial process.

(1) Agency and Complainant(s) Notification. Each party in the dispute
shall be contacted by the Department and offered the mediation process
as 3 possible means of resolving the complaint. Should the partics agree
10 enter into mediation, written confirmation shall be sent indicating the
time and place of the mediation conference. and the allegations to be ad-
dressed.

(2) Upon local agency and complainant acceptance of the Depant-
ment's ofler to mediate, the allegations to be addressed shall be sent by
certificd mail to each party.
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{3) The Supenntendent shall appoint a trained mediator or mediation
team to assist the parues in reaching a voluntary agreement.

th) Mediation Results - State Mediation Agreement.

1) The mediation results will be documenied in a state mediation
agreement and signed by the involved parties to the dispute using the fol-
lowing forms as appropriate. (Stipulation to Initiate Mediation. Form
CS-19, Signed Mediation Agreement Letier to District, Form CS-24;
and Mediation Process Agreement, Form CS-25).

(2) The mediator or mediation team shall confirm that the agreement
is consistent with all applicable state and federal laws and regulations.

(3) A copy of the writien statc mediation agreement shall be sent to
each pany.

{4) The compliance status of a local agency will revent to noncom-
pliance if the local agency does not perform the nmvnslons of the medi-

auon agreement within Lhc time specnﬁed in the medlauon agreement.
Note: Authority cited: Secuons 232 and 33031, Education Code: Section 11138,

Government Code. Reference: Sections 11135, 11136, and 11138, Government

Code; 34 CFR 76.780-76.7!3 and 106.8.
History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3).

§ 4662. On-Site Investigation Process; Appointment,
Notification, Time Line; Extending
. investigation Time Lines.

(a) If either panty waives mediation or the mediation fails, in part or
in whole, those remaining unresolved issues shall be addressed through
the investigation process.

(b) Appointment.

If an on~site investigation is necessary. an investigatorts) shall be ap-
pointed by the Superintendent.

(c) Agency and Complainant(s) Notification

At Jeast two weeks prior to the date of an investigation. each party in
the dispute shall be sent written notification by the Deparument of the
name(s) of the investigaton s) and the investigation datcts). The notice
shall explain the investigation process. :

(d) Time line.

Aninvestigation shall be completed within sixty (60) days sficrreceiv-
ing a request for direct intervention or an appeal request, unless the par-
tics have agreed to mediate and agree to extend the time lines. The Super-
intendent or his or her designee may grant extensions for the investigation
only if exceptional circumstances exist with respect to the particular
complaint, and provided that the complainant is informed of the exten-
sion and the reasons therefore and provided that the facts supporting the
extension are documented and maintained in the complaint file.

NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,
Gov Code. Refe Secti 11138, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.

Hisrony
1. New section filed l-26-9l operative 9-25-91 (Register 92, No. 3).

§ 4663. Department investigetion Procedures.

(a) The investigator(s) shall request all documentation regarding the
aliegations. The investigatorts) shall imerview the complainant(s).
agency sdministrators, swaff, related committees/groups, and any other
involved persons, as appropriate, to determine the facts in the case. An
oppontunity shall be provided for the complainant(s). or the complain-
ant’sts’) representative, or both. and the agency involved to present infor-
mation. -

{b) Refusal by the local agency or complainant to provide the investi-
gator with access (o records and other information relating to the com-
plaint which the investigatoris privileged to review, orany other obstruc-
tion of the investigative process shall result in either a dismissal of the
complaint or imposition of official applicable sanctions against the local
agency.

Nore: Authority cited: Sections 232 and 33031, EdltamnCodeSeclm 11138,

Govermnment Code. Refevence: Secuons 11135, 11136, and 11138, Government
Code; 34 CFR 76.780-76.783 and 106.8.
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Histomy
1. New secuon filed 8-26-91: operatve 9-25-91 (Register 92. No. 31

§ 4664. Department Investigation Report.

An invesugation report shaii be submuitted to the Supenintendent forre-
view and approval. The investigation report shall include the following
information:

(1) A transmital Letter that includes information about how the
agency or the complainants may appeal the decision 1o the Office of the
Siate Supenntendent;

(2) General procedures of the investigation:

(3) Citations of applicable law and regulauons;

(4) Department findings of facts:

(5) Deparunent conclusions:

(6) Depariment required actions, if applicable;

(7) Deparument recommended actions, if applicable. and

(8) Time linc for corrective actions. if applicable.

‘tc) Report Time line.

An investigation report shall be mailed to the parties \vuhxn sixty (60)
days from the date of receipt of the request for direct state intervention
oran appeal. unless the partics have participated in mediation and agreed
to an extension of the mediation time lines or the Superintendent has
granted an extension pursuant to Section 4662(d).

NotE: Authonity cited: Secuons 232 and 3303 1, Education Code; Section 11138,
Government Code. Reference: Secuons 11135, 11136, and 11138, Govemment
Code; 34 CFR 76.780-76.783 and 106.8.

History
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 3.

§ 4665. Discretionary Reconsideration or Appesl of SDE
investigation Report.

(a) Within 35 days of receipt of the Deparunent investigation report,
cither party may request reconsideration by the Superintendent. The Su-
perintendent may. within fificen (15) days of receipt of the request, re-
spond in writing to the parties cither modifying the conclusions or re-
quired cotrective actions of the Deparunent report or denying the request
outright. During the pending of the Superintendent’s reconsideration, the
Department report remains in effect and enforceable.

(b) Appeals by privaie agencies regarding Child Care Food Programs
shall be made to the State Office of Administrative Hearings in accor-
dance with applicable laws rather than the Superintendent. Appeals from
investigations of complaints involving Child Development contractors.
whether public or private. shall be made to the Superintendent of Public
Instruction as provided in subsection (a) except as otherwise provided in
Division 19 of Tide S of the Code of California Regulations.

. tc) For those programs governed by Part 76 of Title 34 of the Code of
Federal Regulations, the parties shall be notified of the right to appeal to
the United States Secretary of Education.

‘NoTe: Authority cited: Sections 232 and 33031, Education Code; Section 11138,

Govemment Code. Reference: Sections 11135, 11136, and 11138, Government
Code; 34 CFR 76.1 and 76.780-76.783 and 106.8.

Husrony
1. New section filed 8-26~91; operstive 9-25-91 (Register 92, No. 3).

;rtlcle 8. Enforcement—State Procedures
to Effect Compliance

§4670. Enforcement.

{a) Upon determination that a local agency violated the provisions of
this chapter, the Superintendent shall notify the local agency of the action
he or she will take to effect compliance. The Superintendent may use any
means authorized by law to effect compliance, including:

(1) The withholding of all or part of the local agency’s relevant state
or federal fiscal support.

(2) Probationary eligibility for future state or federal support, condi-
tional on compliance with specified conditions:

{3) Proceeding in a court of competent jurisdiction for an appropriate .
order compelling compliance.

Register 92 No. 18: 3-3-92



Title §

State Department of Education

§ 4910

(b) No decision to cunail state or federal funding to a local agency un-
der this chapter shall he made until the Supenntendent has determined
that comphiance cannot he secured by voluntary means.

tc) If the Supenintendent detemnines that a Child Development Con-
tractor's Agreement shall he terminated. the procedures set forth in sec-
tions 8257(d) or 8400 et seq. of the Fducation Code and the regulations
promulgated pursuant thereto (Chapter 19 of Title 5. CCR. commencing
with section 17906), shall he followed.

1d) If the Superintendent determines that a school district or county of -
fice has failed to comply with any provision of sections 49550 through
49554 of the Education Code. the Superintendent shall centify such non-
compliance to the Attorney General (or investigation pursuant to section
49556 of the Education Codc.

Nom Authonty cited: Sections 232 and 3303 1. Education Code; Section 11138, °

Government Code. Reference: Secuons 11135, 11136, and 1] 138, Govemnment
Codc; 34 CFR 76.780-76.783 and 106.8.

History
1. New section {iled 3-26-91; opersuve 9-25-91 (Register 92, No. 31.

§ 4671. Federal Review Rights.

If the Superintendent elects to withhold funds froma local agency that
refuses or fails o comply in a program governed by 34 CFR Pan 76. the
Superintendent shall notify the local agency of the decision to withhold
funding and of the local agencys rights of appeal pursuant 1o 34 CFR sec-
tion 76.401.

NoTe: Authority cited: Sections 232 and 33031, Educstion Code; Section 11133,
Government Code. Reference: 34 CFR 76.780-76.783.

Histomy
1. New section filed 8-26-91; operative 9-25-91 (Register 92, No. 31.

Chapter 5.2. Improvement of Elementary
and Secondary Education
Note: Authority cited: Section $2039, Education Code. Reference: Sections
$2013 and 5203%bx 2, Educstion Code.
HISI'OIY

1. Expired by mmll-ﬂ-‘ll(kcmrlo.\o.lﬂ For prior history, see *

Reguster 77, No. 4

Chapter 5.3. Nondiscrimination

Subchapter 1. Nondiscrimination in
Elementary and Secondary Educational
Programs Recelving State Financial
Assistance

Article 1.@ Genefal Provisions

§ 4900, Purponw -

(8) mmomnsdnplchmmeﬂumpamhu:sm
of California shall be subjected 10 discrimination. excluded from pertici-
pation or denied the benefits of any public school program or activity on
the basis of race. ancestry, ethnic group identificstion, religion, creed.
age. sex, color, physical or mental disability or marital or perental status
in any program or activity conducted by an “educational institution” or
any other “local sgency,” defmdmkuk)ofdmChpm which is
funded directly by, or that receives or henefits from any stste financial
assistance.

) Alleducational programs and activities under the jurisdictionof the
State Board of Education receiving or henefiting from state financial as-
sistance shall be available (o all qualified persons without regard to race,
ancesuy. ethnic group identification. religion, creed. age. sex. color,
physical or mental disability. or marital or parenia) suatus.

Page 52.5

() It is the intent of the State Board of Education that the Supeninten-
dent of Public Instruction ussist school districts and county officesof edu-
cauion to recognize and eliminate unlaw{ul discnmination thut may esst
within their programs or activitics and (0 meet the requirements of this
chapter. The Superintendent shalt meet this responsibility through wech-
nical assistance and ensuring compliance in accordance with Chapter S 1
commencing with section 4600 of this Tide.

Note: Authurity cited: Secuons 232 and 33031, Education Code: snd Secuva
11138, Govemment Code. Reference: Sections 220 and 230. Educstaon Cude:
Secuons 11135-11139.5, Government Codc: 42 US(" 2000d; 20 USC 1681 and
1682; and 54 CFR 106.1.

History

L. New chapter $.3 tsections 49004962, nonconsecutv e fited 13- 16-92; opera-
uve 1-15-93 (Register 92, No. 51).

§ 4901. Academic Requirements.

Nothing in this chapter shall be interpreted to prohibit hona fide aca-
demic requirements {or participstion in npeclﬁc public school program.
course or activity.

Note: Authority cited: Sections 232 and 33031, Education Code; and Secuon
11138, Govm Code. Refevence: Sections 35160.5 and 49067, Educsuon
Code; Sections 11135-11139.5, Government Code: and 34 CFR 106.

History
1. New section filed 12-16-92: operstive 1-15-93 (Register 92, No. S1).

§4902. Responsibiiity.

Exceptasotherwise stated in thischapter. the Superintendent of Public
Instruction is responsible for providing leadership to ensure that the re.
quirements of the following nondiscrimination laws and theirrelated reg-
ulations are met in educational programs that receive or benefit from state
financial assistance and are under the jurisdiction of the State Board of
Education:

ta) Education Code sections 200 through 251.

(b) Government Code sections 11135 through 11139.

(c) Tide IV of the Civil Rights Act (CRA) of 1964 at 42 USC 2000c.

(d) Title V1 of the CRA of 1964 at 42 U.S.C. 2000d.

() Title IX of the Education Amendments of 1972 st 20 USC 1681.

1f) Age Discrimination Act of 1975 at 42 US.C. 6102.

(8) Section 504 of the Rehabilitation Act of 1973 at 29 USC 794,

(h) Gov. Code 12900 et seq.

(i) Tide VII of the 1964 Civil Rights Act.

() Tide [IA-Vocational Education Act (PL 94—492).

tk) Any and all other federal and state laws and regulations involving
assurances that school districts will not discriminate on the basis of race.
ancestry, ethnic group identification. religion, creed. age. color, sex. or
2 memal or physical disability, marital or parental status.
NotE: Authority cited: Sections 232 and 33031, Educstion Code; and Section
11138, Government Code. Reference: Section 33111, Educstion Code: and Sec-
uons §1135-11139, Government Code.

Hisrory
1. New section filed 12-16~92: operstive 1-15-93 (Register 92, No. $11.

Article 2. Definitions

§4910. General Definitions.

The terms used in this chapter shall be construed with reference to the
laws and regulstions existing on the date of the enactment of this section.
As used in this Chapter. the term:

(8) “* Activity® or * program and activity™™ means the same as the defi-
nmonsmnhelowfordnmd‘mm"

1) “Board™ mcans the California State Board of Education.

tc)“Colot™ includes the concept “race " asitis used in Title [V and Title
Vi of the Federal Civil Rigins Act of 1964, respectively commencing ot
42 USC 2000c and 20 USC2000d.

(d) *Department™ means the California Department of Education.

te)*Ethnic group identification™ includes the concept of “national ori-
gin" as it is used in Title IV and Title V1 of the Federal Civil Rights Act
of 1964, respectively commencing at 42 USC 2000c and 20 USC 2000d.
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(f) “l:qual opportunits " and “cquivalent opportunity™ are used svnon-
ymously and mean equal or equal in effect.

() “Loocal Agency (LLA)" means a school distnict governing haurd or
county office of education or a local public or pnivate agency which re-
ceives direet or indirect funding from the Depantment o provide any
school programs or activities.

th) “Person™ includes but is not limited (0 emplovees. applicants for
employment. agents and representatives of the educational institution,
students. applicants for admission and volunteers.

(i) “*Program’ or ‘program activity " is defined to include the defini-
tion of “program and activity™ as set out at Health and Welfare regulation
22 CCR 98010 and 10 include extra curricular, rescarch, occupational
programs. honors. students services and other activitics as well as include
the operations of an “educational institution™ as defined at Education
Code section 210. All specified institutions are meant to entail the opera-
tions of:

(1XA) a depariment, ageTR V. special purpose district, or other instru-
meniality or any educational institution; or

(B) the entity of such educationsl institution that distributes such assis-
tance and cach such deparunent or agency to which the assistance is ex-
tended; or

(2XA) an entire corporation, partnership, or other private organiza-
lion, or an entire sole proprietorship—

(i) if assistance is extended to such corporation. partnership, private
organization, or sol¢ proprictorship as a whole; or

(ii) which is principally engaged in the business of providing educa-
tion, health care, housing, social services, or parks and recreation; or

(B) the entire plant or other comparable, gecographically separate facil-
ity to which State financial assistance is extended. in the case of any other
corporation, partnership. privaic organization, or sole proprictorship; or

(3) any other entity which is established by 1wo or more educational
institutions or the entities described in paragraph (1) or (2): any pan of
which is extended State financial assistance, except that such term does
not include any operation of an entity which is controlled by a religious
organization if the application of this Chapterto such operation would not
be consistent with the religious tenets of such organization.

{4) Small providers are not required by this subsection to make signifi-
cant structural alterations to their existing facilities for the purpose of as-
suring program accessibility to the physically disabled. if alternative
means of providing the services are availsble.

{j) “Superintendent™ means the Superintendent of Public Instruction
of his or her designec.

Note: Authornty cited: Sections 232 and 33031, Education Code; and Section

11138, Government Code. Reference: Sections 210, 220 and 260, Educston

Code: Sections 11135 and 11138, Government Code; 22 CCR 98343; and PL
100-259, March 22. 1983.

History
1. New secuon filed 12-16-92; operauve 1-15-93 (Register 92, No. 511

§ 4911. Government Code Definitions, incorporation by
Reference.

Those definitions of activities prohibited and persons protected from
discrimination set forth in Chapters 2 and 3 of Division 8 of Title 22 of
the California Code of Regulations (commencing with Section 98100)
are incorporated into and made applicable to this Chapter as if fully set
forth here.

Norte: Autharity cited: Sections 232 aad 33031, Educstion Code; and Secuion
11138, Government Code. Reference: Section 260, Educstson Code; and Sections
11135 and 11138, Governmemt Code.

Histony
1. New section filed 12-16-92; operative 1-15-93 (Regisier 92, No. S11.

§ 4912. Sex Equity Education Act Definitions,
incorporation by Reference.

Those definitions set forth in Articles 2 and 3 of Chapter 2 of Pant |
of Tide | of the California Education Code (commencing with Section
210) are incorporated into and made applicable to this Chapter as if fully
set forth here, specifically section 210 - “Educational institution™, sec-

Pagesz;G

tion 211 -~ “Governing board™. section 212 - “Ser™. and section 212 5 -
“Sexual harassment.” secuon 213 - “State financial assistance ™ and scc-
tuon 214 - “Staie financial aid™.
Note. Authuriy cited: Secuons 232 and 33031, Educauon Cude: and Secuon
11138, Government Code. Reference: Secuon 260, Education Code: and Secuons
11135 and 11138, Government Codc.

Hisromy
. New secuon filed 12-16-92: operative 1-15-93 (Register 92, No. Sh.

§ 4913. Prohibited Activities, Incorporation by Reference.
In addition 10 acts or omissions prohibited by other nondiscrimnation
laws or regulations. the acts specifically proscribed by Chapter 2 of Pan
1 of Title 1 of the California Education Code (commencing with Section
2101 are incorporated into and made applicabic 1o this Chapter asif fully

SR T W

sci jofth here.
Note: Authority cited: Sections 232 and 33031, Educauon Code; and Section
11138, Gov Code. Reference: Secuons 220 and 230, Educausas Code:
and Sections 11135 and 11138, Government Code.

Histomy
1. New section filed 12-16~92; operative 1-15-93 (Register 92, No. Stu.

Article 3. Nondiscrimination in
intramural, Interscholastic, or
Extracurricular Athletics

§ 4920. General Prohibition.

No person shall on the basis of sex be excluded {rom participation in.
be denied the benefits of, be denied equivalent opportunity in, or other-
wise discriminated against in interscholastic or intramural athletcs. Lo-
cal agencies shall not provide athletics separately on such basis.

Note: Authority cited: Sections 232 and 33031, Educauon Code; and Secuion
11138, Government Code. Reference: Section 230, Education Code; and 34 CFR
106. :

Histony
1. New secton filed 12-16-92; operative {~15-93 (Register 92, No. 31t

§ 4921. Seperate Teams.

(a) Local agencies may provide single sex teams where selection for
teams is based on competitive skills.

{b) When a local agency provides a team in 2 particular spon for mem-
bers of one sex but provides no tcam in the same sport for members of
the other sex. and athletic opportunitics in the towal program for that sex
have previously been limited. members of the excluded sex must be al-
lowed 1o try out for the team.

(c) Local agencics shall only participate in interscholastic competition
under the auspices of athletic organizations that provide assurance that
they do not discriminate on the basis of sex.

Note: Authornty ceed: Secyovns 232 and 33031, Education Code: and Secuon
l(l);”.(‘-o\'emmem Code. Reference: Section 230, Education Code: and 34 CFR
106.

History
1. New secuon filed 12-16-92; operstsve 1-15-93 (Register 92, No. 5.

1§ 4922. Equivelent Opportunity.

(a) For purposes of section 230(c) of the Education Code in desermin-
ing whether equivalent opportunitics are available 10 both sexes imathlet-
ic programs, the local agency shall consider, among other factors:

(i) Whether the selection of sports and other extracurricular and co-
curricular competition cffectively accommodaie the intcrests and abili-
ties of both sexes:

ti1) The provision of equipment and supplics:

{iii) Scheduling of games and practice times:

tiv) Travel and per diem allowances;

(v) Opportunities to reccive coaching and academic tutoring.

{vi) Assignment and compensation of coaches and tutors:

{vii) Provision of locker rooms, practice and competitive facilities:

(viii} Provision of medical and training facilitics and scrvices

(ix) Provision of housing and dining facilitics and services;

(x) Publicity;

Regamier 0L No. $1:2 14 02



