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; APPEARANCES: 1 Los Angeles, California, Thursday, July 31, 2003
3 For Plaintiffs: 2 9:22 A.M. -5:30P.M.
4 3
LAW OFFICES OF PUBLIC ADVOCATES, INC.
5 BY: JOHN T. AFFELDT 4 RUSSELL GERSTEN, Ph.D.,
Attorney at Law 5 having been previously duly sworn, was examined and
6 1535 Mission Street . .
San Francisco, California 94103 6 tetified further asfollows:
7 (415) 431-7430 _ 7
g Al jafed@publicadvocatesorg 8 MS. DAVIS: John, you had requested yesterday a
9 For Defendent and G et Seto of California 9 document that Dr. Gersten mentioned regarding ELA
o oeencatandiiosscompramant et Fatiorma 10 standardsthat Dr. Gersten estimated was adopted about
T BV LYNNEM. DAVIS 11 twoyearsago.
12 AttorneyatLaw 12 | spoke with Dr. Gersten t_his morning. Hedid
. 400 ioutg Hope Strect lOth7F1I020r 13 not rely on that document in writing the report,
oy A0 orma s00T-2889 14 dthough he had read it a couple of years ago and has
ig E-mail: Imdavis@omm.com 15 read the document since.
16 For the Intervenor Los Angeles Unified School District: 16 Dr. Gersten is going to locate that document,
17 o1LLSBURY WINTHROPLLP 17 hopefully on Monday when he's back in the office, and we
18 BY: PETERBRANSTEN 18 will get that toyou. _ _
Attorney at Law 19 Again, | don't think herelied on it under the
19 50F t Street ; : : ' :
San Frandiso, Galiformia 84105 20 guiseof the pretrial scheduling order, but we'l get it
20 (415) Is:)ss-blsgs ool ) 21 toyou. | think itisprobably good background for his
E-mail: pbransten@pillsburywinthrop.com
21 (Of record but not present) 22 report on page 18.
2 23 MR. AFFELDT: Thanks.
= 24 | did some checking of the documents that |
25 25 haveand did locate an English Language Arts Standards.
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1 MS. DAVIS: Oh, then that might beit. 1 instructional model, and | think at its heart was the

2 MR. AFFELDT: | wanted -- but | think his 2 belief that students -- if students areimmersed in a

3 testimony was it was English Language Acquisition 3 literature and print-rich environment, it will motivate

4 Standards. 4 studentsto learn to read and want to read.

5 THE WITNESS: Yeah, and | just knew it asthe 5 And, therefore, the more systematic explicit

6 "ELA Standards." 6 practice and drill on phonics and decoding and reading

7 MS. DAVIS: Do you have the document with you? 7 fluently practice so kids become fluent readersis not

8 MR. AFFELDT: | think | do. 8 very important.

9 MS. DAVIS: If we could put it in front of 9 What isimportant is an immersion in the sense
10 Dr. Gersten, maybe he will know. 10 of literature amost from kindergarten and first grade.
11 THE WITNESS: I'm still learning California 11 And let me think for amoment. Probably the
12 acronyms. Thereisachancel confused... 12 other key thing is teacher and class spontaneity is
13 MR. AFFELDT: Thisisit. 13 very, very important in the whole language movement.
14 THE WITNESS: Thisisn't the precise document | 14 BY MR. AFFELDT:

15 looked at recently. 15 Q Isdecoding and phonics and word structures
16 Why don't | send that particular one to you, 16 absent from whole-language instruction or isit less
17 because | will get confused with the -- 17 emphasized?
18 MR. AFFELDT: Great. 18 A Some of the writing says that it should be only
19 THE WITNESS: That one had more of agrid 19 incontext, soif achild isreading abook and they
20 structuretoit. 20 come across the word "hut," you would right then give
21 MS. DAVIS: Okay. 21 them like a 30-second mini-lesson, and the theory or the
22 THE WITNESS: And I'll just send -- I'll 22 belief isthat the children would remember those sounds
23 just-- 23 and how to blend them together because they really want
24 MR. AFFELDT: Okay. 24 to know how to read this word.
25 THE WITNESS: And | may have gotten the 25 So there would be little bit of that, but it
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1 acronymsmixed up. | got it from people who worked in 1 would never be systematic. They would never practice

2 theschools. 2 that word family and do "hut" and "mut" and "hit" and

3 MS. DAVIS: All right. 3 "hat." It would just bein context.

4 MR. AFFELDT: WEell see. 4 Q And how would you describe the -- | don't know

5 For the record, we won't mark thisas an 5 if youwant to call it amovement or a method of

6 exhibit, but it isentitled, "English Language Arts 6 instruction, but how would you describe phonics?

7 Content Standards for California Public Schools." 7 A Wéll, the people who have advocated phonics

8 And | have acopy for you, for your own 8 over the generations have argued that the way for

9 records. 9 childrento learn how to read isfor them to learn the
10 MS. DAVIS: Thank you. 10 rulesfor breaking the code, the rules for -- the sound
11 MR. AFFELDT: But the front page has the stamp 11 or soundsthat various letters have, and there are
12 of the State of Californiaand it says, "Adopted by the 12 numerous approaches but that they basically spend a good
13 Cdlifornia State Board of Education December 1997." 13 deal of timeworking on learning those rules.

14 EXAMINATION (Resumed) 14 And then they practice reading them in books
15 BY MR. AFFELDT: 15 that use words, most of which are -- the children can
16 Q Dr. Gersten, as the court reporter reminded you 16 read themselves.

17 off therecord today and yesterday, you realize you're 17 So theideais that when they're young, in

18 till under oath? 18 order to learn how to read, children are explicitly

19 A Yes, | do. 19 taught the rules that humans use to decode words.
20 Q Okay. 20 Q Would you describe phonics as a movement or
21 Can you describe the concepts of whole-language 21 would you give it some other description?

22 instruction. 22 MS. DAVIS: Vague and ambiguous.

23 MS. DAVIS: Vague and ambiguous. 23 THE WITNESS: Yeah, | -- | don't know that |
24 THE WITNESS: | look at whole language as a 24 can answer the question.

25 movement rather than one particular specific 25 BY MR. AFFELDT:
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Q Do you consider phonics a method of
instruction?

A Yes, or it'san umbrella covering methods of
instruction.

Q Arethere any other major schools of thought on
how to teach reading other than whole language and
phonics?

MS. DAVIS: Vague and ambiguous.
THE WITNESS: I'm surethereare. | can't
easily recall that, other than the idea that phonics
should be combined with phonemic awareness work, which
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grade, depending on the topic or the question.
BY MR. AFFELDT:

Q Do you have a sense of where the academic
community is generaly on the debate between phonics and
whole-language instruction?

MS. DAVIS: Same objection.

THE WITNESS: | can't give an exact answer to
that other than report factually, based upon what | see
in the journals, there are alarge, large number of
articles on beginning reading talking about various
approaches for using phonics and teaching phonological

12 ismoreto me enrichment or enhancement of the phonics 12 awareness and phonics together.
13 approach based on research findings. 13 And | don't see many in beginning reading on
14 BY MR. AFFELDT: 14 whole-language-type approachesin the past several
15 Q So the emphasis on phonemic awarenessis under 15 years.
16 theumbrella of phonics but a particular direction; is 16 BY MR. AFFELDT:
17 that fair? 17 Q Arethere approaches that advocate a
18 A | consider it an enhancement of the phonics 18 combination of phonics and whole-language instruction?
19 approach. 19 MS. DAVIS: Vague and ambiguous.
20 Q Isthe phonicsin whole language debate -- |et 20 THE WITNESS: | think this becomes vague and
21 meask it thisway. 21 broad and hard to give a precise answer to, because for
22 Are these notions of phonics and whole language 22 beginning reading -- for beginning reading, and here I'm
23 uniqueto teaching reading in English? 23 meaning it more precisely for kindergarten, first grade,
24 MS. DAVIS: Vague and ambiguous. 24 haf of second grade when kids literally learn how to
25 THE WITNESS: Yeah. It'sbeyond my area of 25 read -- whole-language approaches do have this phonics
Page 499 Page 501
1 expertise. | would just be speculating. 1 whichisthiskind of 40 seconds here, 40 seconds there,
2 BY MR. AFFELDT: 2 orimplicit, letting kids try to figure the rules out
3 Q Soyou don't know whether the notion of 3 from what they remember.
4 phonics, for example, existsin reading instruction in 4 So there is some overlap to start with. Whole
5 other languages? 5 language typically does not advocate systematic phonics,
6 A | --1 know that phonicsis used to teach 6 soitgetstoo blurry to be able to say that.
7 reading at least in Spanish in some countries. 7 There are -- if you were to look at a
8 | just don't know how -- the extent of the 8 comprehensive elementary program, there definitely would
9 whole language type of approach in Mexico and Israel, 9 bewhole-language activities that -- activitiesin
10 Spain, Germany, et cetera. | just don't know. 10 whole-language tradition that would be a part of it.
11 Q Do you have a position on which is the better 11 Andit'sa-- becauseit's aloose tradition
12 approach in terms of teaching reading? 12 and dealswith many parts of reading, and phonics only
13 MS. DAVIS: Vague and ambiguous. 13 deaswith the beginning, it's hard to give a precise
14 THE WITNESS: | think for beginning reading, 14 answer to that.
15 research seemsto consistently show that approaches that 15 BY MR. AFFELDT:
16 have an explicit and systematic phonics -- or 16 Q What approach does Californiafollow?
17 phonics-and-phonological component teach more children | 17 A My understanding of the Reading Language Arts
18 how toread in thefirst grade. 18 Standardsfor kindergarten through third grade is they
19 BY MR. AFFELDT: 19 attempt a comprehensive approach. It definitely
20 Q When you have been talking about beginning 20 includes systematic explicit work in phonological
21 reading, what grades levels does that cover? 21 awareness and phonics, and having kids learn to decode
22 MS. DAVIS: Vague and ambiguous. 22 words pretty automatically.
23 THE WITNESS: I've probably used the term 23 It also encourages alot of rich work in
24 Dbroadly, so at timesit's referring to kindergarten 24 comprehension and analyzing and reading for pleasure,

N
(61

through third grade. At times, more first, second

N
ol

even with very young children, infirst grade.

4 (Pages 498 to 501)




Page 502

Page 504

1 So it borrows parts from many traditions but it 1 learnersintheresearch I'm aware of.
2 definitely stressesimplicitness in the system, 2 Q And those students were born in the United
3 including introducing kids for strategies for 3 States?
4 comprehending text. 4 A | assumeso. | don't know that it's explicit
5 Q Does phonicswork, in your opinion, with older 5 intheresearch report, but it's -- | would assume so.
6 adultswho arejust, for example, coming to the United 6 Q Other than that research, are you aware of any
7 Statesand trying to learn to read in English? 7 other research that addresses the effects of a
8 MS. DAVIS: Vague and ambiguous, callsfor 8 phonics-based approach on students beyond the third
9 speculation. 9 grade's ahility to learn to read English when they are
10 THE WITNESS: That would be asking me to 10 new to the English language?
11 extrapolate too much beyond what | know or know of 11 A Let methink.
12 research, so | just don't -- | just can't answer that. 12 I'm not aware of any such studies. It doesn't
13 BY MR. AFFELDT: 13 mean they don't exist, but I'm not aware of them.
14 Q Does phonicswork, in your opinion, with high 14 Q Do you have an opinion on the efficacy of using
15 school students who are new to the country and tryingto | 15 phonicsto learn -- to teach students new to the English
16 learnto read English? 16 language beyond the third grade how to read?
17 MS. DAVIS: Same objections. 17 A I'monly speculating here, but my opinion would
18 THE WITNESS: Yeah, | feel here, too, | don't 18 bethere would be promise in using some of the same
19 know of systematic research in that area, so | can't 19 techniquesthat are used with native English speakers
20 giveanopinion. 20 who were poor readers, the intensity and systematic work
21 BY MR. AFFELDT: 21 inlearning how to read where words -- and having kids
22 Q Do you know of any systematic research beyond 22 redlly learn the rules for phonemes and phonics, that
23 the beginning reading grade levels? 23 that would be a basis but one piece of aprogram. That
24 A | know of some studies beyond the beginning 24 would be just speculation on my part.
25 gradelevels, yes. 25 Q What approach does Californiafollow currently
Page 503 Page 505
1 Q Does phonicswork for children beyond the 1 toteach reading to English learners arriving in
2 third-grade level who are new to English and trying to 2 Cdliforniawithout English proficiency in grades 4 to 6?
3 learntoreadin English? 3 A | haven't studied that issue, so | would be
4 MS. DAVIS: Same objections. 4 speculating, and 1'd rather not for a question that
5 THE WITNESS: | don't know of specific research 5 gpecific.
6 studieson thistopic. 6 Q Do you have an opinion on the best way to teach
7 BY MR.AFFELDT: 7 English learners who are new to the English language
8 Q Sodo you have an opinion as to whether or not 8 reading at the grades -- at the middle school level?
9 aphonics-based approach works for fourth graders and 9 MS. DAVIS: Vague and ambiguous.
10 beyond trying to learn to read in English? 10 THE WITNESS: | don't have an opinion of a
11 MS. DAVIS:; Same objections. 11 clear approach. My guesswould be, though, that for
12 THE WITNESS: Well, there is some research for 12 students-- sinceit seemsthat if studentslearn the
13 native English speakers, including students from ethnic 13 rulesfor how to decode wordsin alanguage, they're
14 minority groups that an approach that has this explicit, 14 morelikely to learn how to read. That -- that should
15 systematic phonics and phonological component is 15 beacomponent, but I'm extrapolating beyond data that |
16 successful in teaching the students how to read. 16 am personally aware of.
17 BY MR. AFFELDT: 17 BY MR. AFFELDT:
18 Q And what students are you talking about in that 18 Q Areyou familiar with any instructional
19 research? 19 materials designed for teaching newcomer English
20 A These would be students who may be by third or 20 learnerstoread in Englishin grades 7 through 12?
21 fourth grade weak readers and who are taught quite 21 A | amnot.
22 intensively the rules of, you know, phonics, 22 Q You've mentioned phonemic awareness as one of
23 phonological awareness, practice in fluency, practice 23 the skills necessary for learning to read.
24 in-- al these other components: Vocabulary, 24 What are the other types of skillsthat you
25 comprehension. But these students were not English 25 consider necessary for learning to read?
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1 MS. DAVIS: I'm just going to object to the 1 Q Sowhen you use the term "decoding, reading
2 extent that might mischaracterize his testimony; vague 2 words," that is what you would consider phonics?
3 and ambiguous, aswell. 3 A Wiédll, "decoding" is alittle broader than
4 THE WITNESS: | don't understand the question 4 phonics, which iswhy thislist could include 111
5 inthat beginning -- "learning to read" has so many 5 elements because you a so need to work with children on
6 meanings. Isit just being able to read afew sentences 6 irregular words and sight words as they learn, you know,
7 inalanguage? Isit being able to pick up anovel, 7 how to read, so you want to do both.
8 you know, a sophisticated novel and being able to read 8 Q Areyou familiar with the term "syntactic
9 it with understanding? 9 processing'?
10 So it depends how long up the road we're 10 A No. | know what the two words in isolation
11 talking about. 11 meanand | can try to blend them together but I'm not --
12 BY MR. AFFELDT: 12 Q Blending the two words together, what do you
13 Q Let'sstart with an ambitious goal of learning 13 come up with?
14 toread asophisticated novel. What are the types of 14 A Being able to comprehend or process the kind
15 skillsone needsto learn in order to achieve that goal ? 15 of -- theformal structures of alanguage, but I'm --
16 A I'm going to leave some out, because there are 16 I'm-- I'mkind of guessing here. That'sjust my
17 many. Obvioudy, learning how to decode or read words | 17 attempt that a person can understand the syntax of a
18 would becritical. Building fluency iscritical for 18 language, which every language is somewhat different.
19 being able to read a novel with understanding, and 19 Q What do you mean by "syntax"?
20 there's many ways people become fluent. 20 A I'mnot alinguist.
21 Vocabulary development is critical, and there 21 | would mean the sentence structures, whether
22 are numerous factors there: Home, school, reading. All 22 adjectivestypically come before or after nouns; tense
23 three seem to -- and conversations about words with 23 agreement; having afeel for clauses and phrases and how
24 friends, teachers, parents, whatever, al contribute to 24 to usethose; how we kind of convey athought in the
25 that. 25 language, be it the English language, German language,
Page 507 Page 509
1 Really working on comprehension and literary 1 thestructures we useto do that.
2 analysis seemsimportant and learning how through some | 2 Q Issyntactic processing part of learning to
3 type of serious exposure to expository text in science 3 read?
4 and socia studies, that would be less important for 4 MS. DAVIS: Vague --
5 reading novels but that would be important for someone 5 THE WITNESS: Since I'm guessing --
6 being aproficient reader. 6 MS. DAVIS: He'ssaying -- callsfor
7 Those are -- yeah, those probably five elements 7 speculation.
8 arecritica. And there are always children who teach 8 THE WITNESS: | don't think -- | think that
9 themselves or develop one or several on their own, but 9 would be too much.
10 toreach abroad number of students you need those five 10 BY MR. AFFELDT:
11 elements. 11 Q Let meask whether understanding the syntax of
12 BY MR. AFFELDT: 12 alanguageis part of learning to read.
13 Q Youllisted four. Isthat because we were 13 A I'd feel more comfortable answering: Isit
14 assuming phonemic awareness? 14 part of learning to write? Because then if | understand
15 A And phonics. | was blending them together, 15 theterm "syntactic processing,” | think it would be
16 yeah, but they are actually distinct. 16 important in learning how to write.
17 Q You wereblending what? 17 In terms of learning how to read, I'm just --
18 A Phonics and phonemic awareness together but 18 I'm not comfortable enough with the term or that way of
19 they areredlly distinct the elements. | was blending 19 looking at things to really give an answer, including:
20 them together since we talked about them so often. 20 Which comesfirst? People acquire that through reading
21 Q Sowhat are the five elements? 21 and-- | don't know. | would just be speculating too
22 A Okay. Phonemic awareness, phonics or decoding. | 22 much beyond my knowledge.
23 Q Okay. 23 Q What is"morphology,” as you understand the
24 A Fluency, building fluent reading; vocabulary 24  term?
25 and comprehension. 25 A 1I'd be making an educated guess. |I'm not that
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1 fluent or conversant with the language of linguistics, 1 comprehension involvesin both cases meanings of words,
2 sol-- 1 may use different phrasesto refer to things, 2 wordsin context, so that they may berelated, but | --
3 and I'mafraid I'm going to say things that are wrong. 3 I'mspeculating.
4 Q What would your educated guess be? 4 BY MR. AFFELDT:
5 MS. DAVIS: Callsfor speculation. 5 Q Isunderstanding word meanings part of learning
6 THE WITNESS: Yeah. | -- my comfort level on 6 toread?
7 guessingisn't -- 7 MS. DAVIS: Vague and ambiguous.
8 BY MR. AFFELDT: 8 THE WITNESS: John, could you repeat the
9 Q Soyou're not comfortable venturing an educated 9 question quickly?
10 guess? 10 BY MR. AFFELDT:
11 A I'mafraid no. No, | would be extrapolating. 11 Q Isunderstanding word meanings part of learning
12 Q Do you have an understanding what the term 12 toread?
13 "semantics' means-- 13 A Wall, it's part of reading and it would seem
14 A ldo-- 14 that in order to read one needs to understand word
15 Q --inalinguistics context as opposed to a 15 meanings.
16 lawyerly -- 16 Q Would that be decoding, under your list of
17 MS. DAVIS: | know that one. 17 skills, or part of decoding?
18 THE WITNESS: Wdll, I'll tell you -- | don't -- 18 A Word meanings? No, it would not.
19 thelinguistic thing is meanings, and | remember that 19 Q Wherewould that fall in your list?
20 early work in language development. The syntax is 20 A That'stypically what -- rich vocabulary
21 formal structure and the semantics is the meanings. 21 includes meanings of words and groups of words.
22 At least, that'swhat | learned 35 years ago. 22 Q What isthe skill of coming to aword that
23 BY MR. AFFELDT: 23 you've never seen before but being able to surmiseits
24 Q Meanings of what? 24  meaning, based on its-- itsletters, itsroot words,
25 A | think meanings of -- here I'm not -- | 25 et cetera?
Page 511 Page 513
1 learned the formal definition so long ago. What stuck 1 MS. DAVIS: Vague and ambiguous.
2 with me and so this could be wrong, and I'm sureit's 2 THE WITNESS: Let me make sure | understand the
3 imprecise, would be meanings of words or clusters of 3 question, so I'll try to paraphraseit.
4 words or sentences or -- that kind of thing. 4 So if you are reading something and you come
5 Q Issemantics part of -- strike that. 5 acrossaword and you're not sure what it means, like
6 Is semantics one of the skillsthat an 6 "MoFo" here (indicating), you'd use -- | guess you'd use
7 individual needsto learn in order to learn to read? 7 knowledge of -- you'd use knowledge of -- like that
8 MS. DAVIS: Callsfor speculation. 8 "anti" means against, usualy.
9 THE WITNESS: See, you'd be asking me -- this 9 Isthat what you're --
10 isatermthat | learned about 35 years ago in terms of 10 BY MR. AFFELDT:
11 oral language development of young children, so to 11 Q Right.
12 extrapolate, | easily could get my definitions mixed 12 A Yeah. Soif you didn't know what "antifreeze"
13 up. 13 meant, you'd sort of have a hunch it means -- it doesn't
14 And | may well -- it's possible that | think 14 like freezing and it's going to sort of try to do
15 it'simportant but | use different wordsto convey it 15 something against freezing of something.
16 and| just don't want to use wordsthat | don't know 16 That, typically, is part of reading instruction
17 what they mean precisely. 17 programs. | believeit'sin the State standards. |
18 BY MR. AFFELDT: 18 would probably say some would group it under
19 Q Isthere aword that you use that you think is 19 "vocabulary," some under what's called "word study," but
20 synonymous with semantics? 20 it would be something you would try -- you would try to
21 MS. DAVIS: Callsfor speculation. 21 teach children theserules.
22 THE WITNESS: Thisisreally speculative, not 22 Q Would that be part of decoding?
23 knowing formally how people use that word in terms of | 23 A What happens and what we try to mention in that
24 reading. 24  book chapter is, in my view, in ateacher's head you
25 | would say that work in vocabulary and 25 want to have all these things there but they don't have
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1 to be, "For this half-hour we're only doing decoding, 1 Q Isreceptive language listening?
2 for this half-hour we're only doing meanings.” 2 A Tome, it would be -- it would be the ability
3 These are the kinds of things you teach to help 3 tounderstand -- understand what you hear, so listening,
4 kids become better readers, so | don't know where I'd 4 yeah, listening to words.
5 fitit. It would be part of aprogram. | don't know 5 Q Listening comprehension?
6 how I'd formally classify it. 6 A They'resimilar. | don't -- they're similar
7 Q Okay. | want to understand: When you talk 7 conceptsto me.
8 about decoding, isthat being able to pronounce aword 8 Q When you use "oral language," do you mean
9 based on sounding out its -- its letter structure? 9 gspeaking?
10 A Based on -- | would define "decoding” -- 10 A Yeah, that's how -- | would say oral language
11 again, I'm not aformal reading researcher -- but, to 11 isspeaking and receptive languageislistening and
12 me, "decoding" means the ability to accurately read 12 understanding.
13 words. 13 Q | understand your point about oral language
14 Q Isthereany part of decoding that hasto do 14 based upon particular research that you're aware of, not
15 with the ability to understand the words that you 15 being apredictor of reading comprehension. But do you
16 write? 16 Dbelievethat ora language plays --
17 A Tomeandtheway | chunk reading, and others | 17 Before | ask the question, you mentioned
18 may do it differently, those would be vocabulary and 18 earlier that having conversations, for example, with
19 comprehension. 19 family, friends, teachers, builds vocabulary
20 But as we pointed out in that article, some 20 development, which is part of reading comprehension.
21 teachersteach them almost in tandem with each other 21 Isthere -- you're shaking your head. Did you
22 within the same four-minute segment. 22 not --
23 Q Which article are you referring to? 23 A Oh, I'mjust thinking. I'mjust thinking. I'm
24 A Theonethat Baker and | did, the chapter, 24 not disagreeing with that. 1'm just thinking about
25 because| think we read that yesterday together. 25 something.
Page 515 Page 517
1 It wasin my report on Footnote 3. Yeah, | 1 Q | just want to make sure.
2 mean, that'sjust ateenietidbit. 2 So the question is. Isthere any other way
3 Q Okay. The onethat has page 102" in it 3 that oral language or receptive language playsarolein
4 somewhere? 4 reading comprehension?
5 A Yesh. 5 MS. DAVIS: Compound.
6 Q What role does oral language skill play in 6 THE WITNESS: These questions are so broad and
7 reading comprehension? 7 vaguetome.
8 MS. DAVIS: Vague and ambiguous. 8 From my somewhat limited reading here, it seems
9 THE WITNESS: Both those terms are quite 9 that comprehension and vocabulary develop alot by
10 broad. Theonly finding I'm aware of -- or the only 10 reading, that kids who can read, their vocabularies on
11 pieceof information | want to give is some of the 11 averagetend to develop better readers, they develop
12 predictive studies that have been conducted over the 12 more -- undoubtedly it developsin these other ways,
13 last five years or so with primarily African-American 13 listening, speaking, et cetera.
14 students and English learners seem to indicate that oral | 14 So | don't know -- | think the totality of
15 language aswe measure it, and it's avery, very hard 15 building vocabulary, building receptive language and
16 thing to measure validly, is not agood predictor of 16 understanding of language is definitely linked to
17 kids reading ability, including their comprehension. 17 comprehension, is my speculation.
18 Now, we're only dealing with -- many of these 18 But which path is more potent than others or
19 studiesonly go through first or second grade, and 19 maybe different people develop differently, but it seems
20 there's oral language and receptive language, and 20 with reading, it can be pretty potent, especially when
21 they'revery different. 21 kidslearn how to read when they're young.
22 S0 -- | mean, they're related but they're 22 BY MR. AFFELDT:
23 different. Soit'san areathat iswell not -- not well 23 Q Should teachers of English learners be trained
24 understood. It's not well understood. 24 inthefivetypesof skillsyou listed earlier for -- in
25 BY MR. AFFELDT: 25 order to be able to teach reading to English learners?
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1 MS. DAVIS: Vague and ambiguous. 1 THE WITNESS: I'd say there that the
2 THE WITNESS: | think for them to -- for 2 phonological work would not be so important for many
3 someoneto be an optimum -- | can't answer that exactly 3 studentsin second and third grade.
4 becauseas| said I'm not a"should" kind of person, 4 Phonics would be afairly complex way and
5 like"You should do this, don't do that." 5 wouldn't have the same weight it would have in the
6 I've always been kind of rebelliousand | don't 6 earlier grades, and the vocabulary devel opment and
7 know that that brings out the best in people. 7 comprehension would be important in ensuring the kids
8 | think those are five important areas for a 8 read fluently, that they have a sense of comfort in
9 reading teacher, someone who teaches reading to anyone, 9 reading and -- and -- so that they can chunk and absorb
10 basicaly, to be knowledgeable about, so it's a good 10 the material would be important.
11 thing. 11 | think 1'd like to take a break after this
12 At certain ages, certain ones are more 12 question, sinceit's been about an hour.
13 important than others, | would think. 13 MS. DAVIS: Yeah, we've been going over an
14 BY MR. AFFELDT: 14 hour.
15 Q Which skills are more important for beginning 15 THE WITNESS: If thisisagood juncture.
16 reading? 16 MR. AFFELDT: Thisisagood juncture. Let's
17 MS. DAVIS: Vague and ambiguous. 17 takeabreak.
18 THE WITNESS: Yeah, | need to -- | need more 18 (Recess taken.)
19 pinpointing of "beginning reading," if it's-- if it's 19 BY MR. AFFELDT:
20 just the first four months of reading instruction or -- 20 Q Dr. Gersten, do English learners need reading
21 you know, I'd need that to be more precise to answer the 21 comprehension to access the core curriculum?
22 question. 22 MS. DAVIS: Vague and ambiguous.
23 MR. AFFELDT: Inkindergarten through third 23 THE WITNESS: That question doesn't -- do they
24 grade. 24 need the -- | don't think the question is phrased in a
25 MS. DAVIS:; Same objection. 25 way that | could answer it.
Page 519 Page 521
1 THE WITNESS: | can't answer that for that 1 Do they need -- see, reading comprehension
2 largean agething, from fiveto nine. It's-- 2 isn'tjust -- do they need to be able to comprehend what
3 different things happen. 3 they read in order to have access?
4 BY MR. AFFELDT: 4 Isthat what you're --
5 Q What about kindergarten through first grade and 5 BY MR. AFFELDT:
6 thefirst half of second grade, which iswhat you 6 Q That isabetter question. That's a better way
7 referred to earlier as when kids are learning how to 7 of phrasing my question. Yes. Thank you.
8 read? 8 A You know, both those terms are so broad that
9 A If youlook at that totality, all five would be 9 depending on the hypothetical, the answer could be
10 important, though. Depending on the age level and the 10 absolutely yesor unclear. Sol can't givea--
11 kids reading level, different ones would be of less 11 Q What are the two terms that are broad for you
12 importance. 12  there?
13 Q Soasyou get younger and earlier in the 13 A "Accessto the curriculum,” which we talked
14 process of learning to read, which skills would you 14 about, "reading comprehension.”
15 emphasize more? 15 Q When | say "accessto the curriculum,” | mean
16 A Very young children, the beginnings, I'd 16 understanding the essence of the curriculum, which is --
17 emphasize the phonological and phonics work, vocabulary | 17 A Sol'd say not necessarily.
18 and comprehension, which would include alot of 18 Q And inwhat instances would the ability to
19 listening comprehension. 19 comprehend what the student reads not be necessary to
20 I would not stress fluency with kindergarteners 20 accessthe curriculum?
21 or during the early time, first grade. 21 MS. DAVIS: Cdlsfor speculation.
22 Q And as students get older and get into second 22 THE WITNESS: 20 different examples are coming
23 and third grade, which -- how would you modify the 23 tomind and it's seeming more and more ambiguous.
24 skillsyou were emphasizing? 24 Specific answer | could give, | could -- |
25 MS. DAVIS: Vague and ambiguous. 25 could envision a science lesson that students could
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1 follow without reading the book, be they English 1 So are you aware of any similar -- of any
2 learnersor not English learners where there isaclear 2 evidence that indicates that English learners can
3 demonstration and terms are clearly defined. 3 achievefluency at the same rate as native speakers?
4 That's one example, but there's a hundred -- 4 MS. DAVIS: Vague and ambiguous.
5 theterm "accessto the curriculum” is still avery, 5 THE WITNESS: I'm not aware of any evidence
6 very broad term to me. 6 that -- so the answer would be no.
7 BY MR. AFFELDT: 7 BY MR. AFFELDT:
8 Q Could you give me a couple other examples that 8 Q Areyou aware of any evidence to demonstrate
9 you'rethinking of? 9 that English learners can achieve -- can, rather,
10 A | could envision kids getting a good 10 development their vocabulary at rates similar to native
11 understanding of fractions and not being graded, 11 speakers?
12 comprehending the math text, being graded in reading 12 MS. DAVIS: Vague and ambiguous.
13 comprehension because -- for avariety of factors. 13 THE WITNESS: You're -- are you talking about
14 Thereisno question, it is extremely desirous 14 vocabulary in English, in this case?
15 to build reading comprehension in children, but | don't 15 BY MR. AFFELDT:
16 think -- so these would be some examples where kids 16 Q Yes.
17 couldlearn. 17 A The question istoo vague for me to answer.
18 Q | think you just answered thisin part, but is 18 Q Andwhy isthat?
19 the ability to comprehend what the student reads all 19 A Weél, if someone's an English learner, their
20 that an English learner needs to access the curriculum? | 20 entry vocabulary would be lower than average than the
21 MS. DAVIS: Vague and ambiguous. 21 person who's fluent in English, so -- so I'm not sure
22 THE WITNESS: There are many factorsinterms | 22 what to do with that. 1'm not sure what to do with
23 of providing access, but, obviously, what the teaching 23 that.
24 situation islike, how things are explained and 24 Q So-- well, | suppose the question goes to
25 clarified, those -- those are all -- those are all part 25 their ability to develop new vocabulary. So even though
Page 523 Page 525
1 of providing accessto the curriculum. 1 they may have alower base that they're starting from,
2 BY MR. AFFELDT: 2 if they're both entering the first grade at the same
3 Q If wetake your example of a math topic -- 3 timeasanative speaker, one potential study would
4  well, let me ask it thisway. 4  examine whether or not the English learner and the
5 What do you mean when you say the teaching 5 native speaker were building new vocabulary at the same
6 dituationisafactor in addition to reading 6 rate.
7 comprehension in terms of accessing the curriculum? 7 A ldon't--
8 A How well things are explained, the students get 8 Q And | don't want to limit it necessarily to
9 achanceto verbalize. 9 Englishif you think there is support in other
10 Sometimes in math they use that information, so 10 languages.
11 it'snot just reading that goes on in teaching. There's 11 Y ou used the Droop and Verhoeven study to
12 modeling, talking; in science, doing; in math, doing 12 support some of your assertions, so my questionis:. Are
13 things. Sothey are all factorsin teaching and 13 you aware of any evidence that would support the notion
14  learning. 14 that English learners can develop vocabulary at the same
15 Q Areyou aware of any empirical evidence that 15 rate as native English speakers?
16 demonstrates English learners can achieve fluency at the 16 MS. DAVIS: Same objection.
17 same rate as native speakers? 17 THE WITNESS: I'm unable to answer the
18 A | don't understand the question as phrased. 18 question. Thereissome studies that are being worked
19 Q You cited in your expert report some articles 19 onthat may provide us with some answers, and | -- but |
20 ontheability of second-language learnersto learn to 20 don't know that they're completed or published or, if
21 decode or obtain phonemic awareness at gradessimilarto | 21 they are, | haven't read them.
22 native speakers. 22 So at the current point in time, | know of no
23 I'm going to your third skill on thelist of 23 study. There could be some relevant information in six
24 sKills needed to learn reading comprehension, whichwas | 24 months or ayear, but | don't --
25 fluency. 25 BY MR. AFFELDT:
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1 Q Andwhat studies are those? 1 werenthbutl --yes, sol dorecall.
2 A Some of the work being done by the NICHD 2 If someone wereto give me the roster and | had
3 researchers would be the new projects on English 3 my notes, | could tell you which ones.
4 learners arelooking at interventions with students with 4 Q Which districts were you in?
5 reading problems, and the interventionsinclude a 5 A Wewerein San Diego, Inglewood and
6 vocabulary component, so they may well have measures of 6 LosAngeles.
7 vocabulary development, but | don't know the exact 7 Q Do you remember by district which districts
8 details of these studies at this point in time. 8 wereusing Open Court?
9 Q Areyou aware of any studies to the contrary 9 A LosAngeleswasusingitinall of the
10 that demonstrate that English learners do not build 10 school -- al of the class of schools-- and | don't
11 vocabulary at the same rate as native speakers? 11 know what they call them, schools where reading was at a
12 A No. 12 relatively low level, so Los Angeles-- dl our L.A.
13 Q Areyou aware of any studies that demonstrate 13 classrooms were using it.
14 English learners do not develop fluency at the same rate 14 Inglewood, the one school we were at, used
15 asnative speakers? 15 Open Court exclusively and San Diego, one of the
16 MS. DAVIS: Vague and ambiguous, calls for 16 teachersdid.
17 speculation. 17 Q And how many classroomswereyou inin
18 THE WITNESS: No, I'm not. 18 San Diego?
19 BY MR. AFFELDT: 19 A It wasadifferent number each year. | believe
20 Q Areyou aware of any studies that support the 20 the second year it was either three or four, and one
21 notion that English learners devel op reading 21 was Open Court and the others weren't.
22 comprehension at the same rate as native speakers? 22 Q And| think I asked you this question the other
23 MS. DAVIS: Vague and ambiguous. 23 day and I think you said you thought it was Open Court,
24 THE WITNESS: I'm not, and there may soon be 24 but you weren't sure.
25 some studies that address this but I'm not aware at this 25 But do you know -- do you remember whether in
Page 527 Page 529
1 current point intime. 1 L.A.theteacherswere using the supplemental English
2 BY MR. AFFELDT: 2 learner Open Court materials --
3 Q What are those studies that may soon address 3 A AndI don't-- | don't know at that point in
4 this? 4 timeif they were or weren'.
5 A Thesameones| alluded to before. 5 Q What about in Inglewood?
6 Q Areyou aware of any studies that demonstrate 6 A | don't know.
7 Englishlearners -- strike that. 7 Q Isthat the same thing for San Diego?
8 Areyou aware of any studies that support the 8 A It wasthe oneteacher. | don't know. | would
9 notion that English learners do not develop reading 9 think in her case she wasn't.
10 comprehension at the same rate as native speakers? 10 Q Was not using the supplemental EL Open Court --
11 MS. DAVIS: Vague and ambiguous. 11 A Yeah, yeah.
12 THE WITNESS: There may be studiesthat address | 12 Q What was the purpose of the Baker-Gersten
13 those, but | don't have them at my fingertips now and 13 two-year study?
14 1. 14 A Therewere severa purposes. Onewasto
15 BY MR. AFFELDT: 15 describe what was happening in classrooms implementing
16 Q | believeyou testified that in the 16 the Reading Language Arts Framework, which was with
17 Baker-Gersten -- was it athree-year or two-year 17 English learners under Proposition 227. So that was one
18 observationa study -- 18 purpose, just describing what we were seeking.
19 A It wasatwo-year study, two studies we did 19 We then also wanted to see whether we could
20 each year with them. 20 link observed teaching practices to growth in reading.
21 Q -- that the classrooms were using Open Court 21 MR. AFFELDT: Can you read that last answer
22 materias? 22 back.
23 A Many of them were but not all of them. 23 (The record was read as follows:
24 Q Do you recal which oneswere using Open Court? | 24 "A Therewere several purposes. One was
25 A Yes. | couldn't -- | mean, many of them 25 to describe what was happening in

11 (Pages 526 to 529)




Page 530

Page 532

1 classrooms implementing the Reading 1 what did that entail?
2 Language Arts Framework, which was with 2 A Encouraging the group to make decisions so that
3 English learners under Proposition 227. 3 we could have a plan for the second year of the study;
4 So that was one purpose, just describing 4 trying to cut down the length of the instrument so that
5 what we were seeking. 5 thequadlity of the observations would be -- would be
6 We then also wanted to see whether we 6 higher; suggesting we do afactor analysis of the data
7 could link observed teaching practices to 7 sothat we could cluster the items into concepts so that
8 growth in reading.") 8 people could better understand what we were observing,
9 THE WITNESS: And there was athird purpose 9 and also so that we could do statistical analyses.
10 which I'mjust recalling now, which was to provide 10 And I'm sure there were other things, providing
11 opportunities for faculty membersat CSU schoolstobe | 11 support to individuas who were struggling with issues.
12 actively involved in aresearch project. 12 Q Andin addition to the leadership role, you
13 BY MR. AFFELDT: 13 were also an observer?
14 Q What years did the two-year study take place 14 A Yes
15 in? 15 Q How many observations did you make?
16 A Let methink. 16 A | don't have the numbers memorized. | think --
17 | believe and | may be off by ayear but | 17 | think | probably made between five and seven each
18 believeit was '99 to 2000 and 2000 to 2001, those two 18 year.
19 school years. 19 Q So10to 14 overal?
20 Q Those were the two years that you gathered 20 A I'd say between 10 and 14 over the two years.
21 data? 21 Itcouldevenbe9. | just don't recall.
22 A Yeah 22 Q And how long was each observation?
23 Q Andif you were off by ayear, then it could be 23 A It wastwo to two-and-a-half hours of reading
24 ineither direction? 24 language arts instruction with the exception of one
25 A It would -- it would be earlier. It would be 25 morning when we did reliabilities in San Diego and went
Page 531 Page 533
1 earlier, and | don't think I'm off by ayear. It would 1 totwo different rooms, each for about 90 minutes, to
2 havebeen'98to 2000. It'sinthereport. | just -- 2 just get asense of their -- there my role wasn't as
3 Q Right. In either event, whether you're off or 3 much training as anything else, but they were almost
4 not, you were gathering data before the January 2002 4 awaysthe two to two-and-a-half hours.
5 State Board of Education adoption of the Open Court 5 In some cases, the local observerswould goin
6 English-learner supplemental materials? 6 two or even three mornings for afull two to
7 A That'scorrect, yes. 7 two-and-a-half hours.
8 Q Sodo you know what were the supplemental 8 Q Approximately how many observations were made
9 materialsthen available for Open Court for English 9 overdl aspart of the two-year study?
10 learners? 10 A If I look at the two years, thefirst year
11 A 1don't. By "supplemental,” you mean the 11 therewere 19 to 20 classrooms, the second year 14. |
12 English language materials, the -- 12 think -- | guess a hundred, and thisis -- the local
13 Q Correct. 13 people had the discretion. They could go in two
14 A | don't. 14  mornings or threeif they so chose until they could
15 Q What wasyour rolein this study? 15 reach avalid assessment of the things we were looking
16 A ltevolved. Originaly | wasgoing to bea 16 for based on their field notes and their observations.
17 consultant, and then | tended to play more of a 17 So I'm estimating that. That would be my
18 leadership role because it seemed that by meeting every | 18 sense. And we often did reliability, so we would have
19 couple, few months with afairly large number of people | 19 two different people observing the same teacher.
20 we weren't getting a coherent design for the study, so | 20 Q And then you'd compare how they each rated the
21 wound up observing quite a bit myself. 21 teacher for purposes of determining learner reader
22 | originally intended -- my intent was not to 22 reiability?
23 dothat, but it seemed useful. And some of the faculty 23 A Right. Yeah.
24 couldn't observe that much themselves. 24 Q Aspart of the study, did you compare
25 Q When you say you took on a"leadership role," 25 English-learner performance to native-speaker
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1 performance? 1 using.
2 MS. DAVIS: Vague and ambiguous. 2 Q Do you know whether L.A.U.S.D.'s currently
3 THE WITNESS: Wedidn't in aformal 3 using the English-learner supplemental Open Court
4 sense. Therewas some data collected on the native 4 materials?
5 speakers, but it was -- it varied. Some rooms had none, 5 A | believe they are, but | -- I'm not totally
6 someroomsamost haf the children were that way, so 6 certain.
7 there was some datathere but it'sjust -- the focus was 7 Q What effect do you think class-size reduction
8 theEnglish learners. 8 hadin Californiaon English learners accessto
9 BY MR. AFFELDT: 9 credentialed teachers?
10 Q Did you ever discuss with your colleagues 10 MS. DAVIS: Vague and ambiguous.
11 comparing English-learner and native-speaker 11 THE WITNESS: | -- I'm not in a position to
12 performance? 12 answer that question. | didn't livein the state at
13 MS. DAVIS: Vague and ambiguous. 13 that timeand, so, | just don't know.
14 THE WITNESS: It's quite possible that issue 14 BY MR. AFFELDT:
15 cameup. Therewere many meetings and discussions. 15 Q You'renot independently aware of any
16 BY MR. AFFELDT: 16 information on that subject?
17 Q But you don't recall that at this point? 17 MS. DAVIS: Vague and ambiguous.
18 A No. | know Dr. Baker did analyses of the 18 THE WITNESS: | -- | couldn't hear the
19 native English speakers, some descriptive analyses. 19 question, in part. Some --
20 They'rein the dataset but | don't remember 20 BY MR. AFFELDT:
21 discussions. 21 Q Areyouindependently aware of any information
22 Q What do you mean by "descriptive analyses'? 22 onthe subject of theimpact of class-size reduction on
23 A Hejust reported how -- how they did on these 23 EL accessto credentialed teachers?
24 different measures, and | always had concernsthat it 24 MS. DAVIS: What do you mean by "credentialed
25 wasavery nonrepresentative sample. 25 teachers'?
Page 535 Page 537
1 Q Of native speakers? 1 MR. AFFELDT: Preliminary or Professional Clear
2 A That's correct, yeah. Yeah. 2 Credential.
3 Q How representative do you think your sample of 3 THE WITNESS: By "independently aware," does
4 ELswas? 4 that mean -- tell me what you mean by that phrase.
5 A Itwas-- | think it was areasonable portrait 5 BY MR. AFFELDT:
6 of the Southern California-- it certainly wasn't done 6 Q Do you have any information on that topic?
7 by stratified demographic sampling but of the type of 7 A Information on the topic?
8 studentsin low-income schools that are English 8 Well, it was addressed in Hakuta's report, so
9 learners, mgjority Hispanic, not all Hispanic, some 9 that'sasource, or an interpretive source I'm familiar
10 Somali, Cambodian, et cetera, so it wasjust in the 10 with.
11 ballpark to give aflavor for the kind of studentsin 11 Q Other than the Hakuta report, are you familiar
12 schoolsin these districts. 12 with any other information on that topic?
13 Q Sowould you say that was representative in a 13 A No.
14 descriptive sense? 14 Q Didyou review the reports that Hakuta cited
15 MS. DAVIS: Vague and ambiguous. 15 discussing the impact of class-size reduction on English
16 THE WITNESS: | don't understand the question. | 16 learners?
17 MR. AFFELDT: Thisisasopposed to a 17 A Notthat | recal.
18 dtatistical sense. 18 Q Before reading the Hakuta report, were you
19 MS. DAVIS. Same objection. 19 aware of any information on the impact of class-size
20 THE WITNESS: | still don't understand the 20 reduction on English learners?
21 question. 21 MS. DAVIS: Vague and ambiguous.
22 MR. AFFELDT: I'll withdraw it. 22 THE WITNESS: No.
23 Q Do you know whether L.A.U.S.D. istill using 23 BY MR. AFFELDT:
24 the Open Court materials for the basic reading series? 24 Q Having read the Hakutareport, are you at al
25 A Yes, I've heard that that isthe seriesthey're 25 concerned about the reduction in access to credentialed
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1 teachersdiscussed in that report occurring as aresult 1 any other new information?
2 of class-sizereduction? 2 A No.
3 MS. DAVIS: Vague and ambiguous, assumesfacts | 3 Q Just for the record, "pink-slipped" means what,
4 notin evidence. 4  exactly?
5 THE WITNESS: Am | concerned? | -- | didn't 5 MS. DAVIS: Y our understanding of
6 seethe case of that one and only one factor created the 6 "pink-slipped.”
7 situation of percentage of certified teachers being 7 THE WITNESS: My understanding is it means you
8 lower. That argument didn't seem compelling to me. 8 can't keep your job if you continue to teach without
9 | don't look so much at the economics and 9 (getting -- doing the things you need to get certified.
10 sociology of education, so his argument wasn't 10 That's my understanding.
11 compelling to me. 11 BY MR. AFFELDT:
12 Around thetime | read hisreport, | noticed 12 Q Did shetell you by what date she understands
13 thearticlethat | cited by Keller aswell as| believe 13 thepink-dip rule will take effect?
14 newspaper coverage of the legislature saying that 14 A Shemay have and | may have forgotten. It was
15 teachers must be certified. 15 after the concert. It waslate.
16 And I've heard that L.A. Unified told teachers 16 Q Do you know how many teachersin L.A. Unified
17 they would be pink-slipped if they're not certified by a 17 arecurrently serving on emergency credentials?
18 certain point in timein the future. 18 A No, | don't.
19 So the idea that the State was moving towards 19 Q Did shediscussthe-- any actions L.A. Unified
20 demanding certified teachers seemed a good one, 20 isplanning to take to ensure they attract and retain
21 ambitious but good. 21 credentialed teachers?
22 BY MR. AFFELDT: 22 A No, shedid not.
23 Q Whotold you that L.A. teachers will be 23 Q You produced during the course of your document
24 pink-dlipped if they're not certified in the near 24 production to Ms. Koury who passed it on to us a report
25 future? 25 on multitracking by a Carolyn Kneese or --
Page 539 Page 541
1 A My colleague, Diane Haager, who isin teacher 1 MS. DAVIS: | think this came up on Monday,
2 training and certification and alternate certification 2 didn'tit?
3 inCd State L.A., who works agood deal with 3 THE WITNESS: On Monday. See--
4 L.A. Unified both in research and in her work on teacher 4 MR. AFFELDT: Not on the record.
5 training. 5 MS. DAVIS: Oh, not on the record? Okay.
6 Q When did she tell you that? 6 THE WITNESS: Yeah. | -- | have never seen
7 A Last night. 7 thisreport and | don't know why -- why -- | mean, how
8 Q How long did you talk with Diane Haager last 8 it gottoMs. Koury. It may be from somebody else she's
9 night? 9 working with, because I've never seen it, so | don't
10 MS. DAVIS: About thistopic? 10 know how I could have sent it.
11 THE WITNESS: About thistopic? Yeah, because | 11 And | wondered if maybe there was maybe some
12 wewent to the concert so -- Spike Lee... 12 errorin classifying or something, because | am not
13 BY MR. AFFELDT: 13 vaguely familiar with that report.
14 Q How long did you talk with her about any issues 14 BY MR. AFFELDT:
15 related to your expert report? 15 Q Sohow -- the report we haveis entitled, "The
16 A About 10 minutes. 16 Multitrack Calendar, a Multisite Evaluation by Carolyn
17 Q Andwhat did you -- what topics did you discuss 17 C.Kneese"
18 inthat 10 minutes? 18 A I'll takealook at it but --
19 A | think essentially she asked what the case was 19 MS. DAVIS: It wasn't sent to Dr. Gersten from
20 about, and | responded to some of the issuesraised in 20 OMelveny & Myers. It was-- by my conjecture, it wasa
21 Hakutasreport, aswell as my understanding of some of 21 mistake. It was part of another expert witness
22 theother issuesin the case. And that's primarily what 22 production and so -- we did not send that document to
23 wetaked about in this brief period of time. 23 Dr. Gersten.
24 Q Other than the information about L.A. teachers 24 | imagine he would have no other way to obtain
25 potentialy being pink-slipped, did she provide you with 25 it
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1 MR. AFFELDT: Youdidn't -- 1 learnersin -- by socioeconomic status grouping?
2 THE WITNESS: No, I've never seenit. | have 2 A No.
3 nomemory. 3 Q Do you consider the English-learner population
4 MS. DAVIS: | actually saw it in there when | 4 in Cdiforniato be uniquein any way?
5 was reviewing the documents and asked Vanessa abot it, 5 MS. DAVIS: Vague and ambiguous.
6 becauseit seemed odd. So she said she had never sent 6 THE WITNESS: | couldn't hear the question.
7 ittoDr. Gersten. 7 BY MR. AFFELDT:
8 THE WITNESS: And | never got it. 8 Q Do you consider the English-learner population
9 MR. AFFELDT: Somehow it made it into your 9 inCdiforniato be uniquein any way?
10 production. 10 MS. DAVIS: Vague and ambiguous.
11 MS. DAVIS: Well chalk that up to the copy 11 THE WITNESS: | need -- | don't understand the
12 serviceor paralegal, somebody trying to be 12 question as phrased.
13 over-inclusive. 13 BY MR. AFFELDT:
14 THE WITNESS: Yep, yep. 14 Q What don't you understand about it?
15 BY MR. AFFELDT: 15 A "Unique," compared to what?
16 Q Do you have an understanding of how many 16 Q Do you consider the English-learner population
17 English learnersthere arein Californiain public 17 in Cdliforniato be unique compared to other statesin
18 schools? 18 the United States?
19 A | know there are many. | believe one of the 19 MS. DAVIS: Same objection, callsfor
20 many things | read yesterday during this deposition 20 speculation.
21 talked about there being 1.4 million in California, and 21 THE WITNESS: Theword "unique" is -- is till
22 | don't know -- | mean, it's fresh in my memory because 22 troubling me, so | -- | can't answer the question other
23 | read it yesterday. And | don't know how recent that 23 than each state -- | mean, each state's population to me
24 report was, because there were things we read from 2000, | 24 isunique. Pennsylvania'sis unique, Arkansas is
25 2001, | think '98, aswell. 25 unique, New York'sisunique. Soin that sense -- but
Page 543 Page 545
1 So | know there were alot. I'm new enough to 1 every state would be unique. Alaska'sisunique.
2 thestatethat | don't even know the population of 2 But | don't know what the point is of saying
3 Cdifornia, intotal. 3 that, orif that'swhat you're asking.
4 Q Do you know the California public school 4 BY MR. AFFELDT:
5 population? 5 Q Arethere characteristics that make
6 A No. 6 Cdlifornia's English-learner population more different
7 Q And before you read that figure yesterday, did 7 from other states than you would see with respect to
8 you have an understanding of how many English learners 8 comparing states beyond California?
9 therewerein California public schools? 9 MS. DAVIS: Vague and ambiguous, callsfor
10 A | knew there were alarge, large number but | 10 speculation.
11 didn't -- I didn't have a specific number. 11 THEWITNESS: Yeah. | -- | don't -- | couldn't
12 Q Do you know how many languages are spoken in 12 answer that. I'm not a-- | don't have that demographic
13 Cdliforniapublic schools? 13 information.
14 A 1 don't know the precise number. | think, 14 | see most states as having unique issues
15 again, from thereport | read yesterday, | believe they 15 and -- with English learners.
16 said over ahundred or approximately a hundred. And 16 BY MR. AFFELDT:
17 I'veread other things over the years. And just having 17 Q Do you consider California's English-learner
18 worked in San Diego Unified, | think some of their 18 population to be unique compared to language minorities
19 reports years ago, they easily had over 50 languages 19 elsewhereintheworld?
20 there. 20 MS. DAVIS: Vague and ambiguous, calls for
21 In our study, we probably saw, easily, 12 to 15 21 speculation.
22 languagesjust in these small number of classrooms. 22 THE WITNESS: Yeah, | -- that'swell beyond
23 Q Do you know what socioeconomic status-- letme | 23 what | can answer.
24 ask it thisway. 24 BY MR. AFFELDT:
25 Do you know roughly the distribution of English 25 Q Why isthat?
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1 A | --1think | know abit about the world, but, 1 referring to there?
2 again, if | weretolook at like the Lapsin Finland 2 A Castenada.
3 or -- there are so many language issues | just don't 3 Q Any others?
4 have any knowledge of. Theimmigrantsin Germany -- | 4 A That'sthe only onethat I'm familiar with,
5 justdon't know. | read occasional thingsinthe 5 based on my two years working with OCL. And there maybe
6 newspaper but | don't have a good feeling for -- for 6 other more recent ones, but | still seeit cited.
7 thisto make those kinds of comparisons. 7 Q Areyou familiar with Lau v. Nichols?
8 Q Doyou see similaritiesin the way California 8 A Yes.
9 educates English learners compared to other states? 9 Q Isit your understanding that -- would you
10 MS. DAVIS: Vague and ambiguous, calls for 10 include Lauv. Nicholsin the federal case law that
11 speculation. 11 would be violated when a student received no
12 THE WITNESS: It's a huge, huge level of 12 English-language development instruction?
13 speculation, because I've seen up close the -- most of 13 A BecauseI'm -- don't have the -- a strong legal
14 Cdifornia, alittle bit Delle Valley, Texas and El 14 background, my understanding of -- from the folks at OCR
15 Paso, Texas, very little bit in Dade County. And it 15 wasthat Castenada kind of subsumed -- was consonant
16 just seems unique to -- each placeis unique. 16 with Lau but more specific.
17 BY MR. AFFELDT: 17 So | don't feel comfortable answering it that
18 Q Interms of the research that you've donein 18 way about Lauv. Nichols. But I'm more familiar with
19 Cdifornia, | believe you've mentioned the more recent 19 Castenada and they led me believe that's currently but
20 Baker-Gersten work and a 1993-94 research project? 20 atleast the federal Department of Justice and OCR
21 A Yeah. 21 relied primarily on.
22 Q Isthere any other research you've donein 22 Q What California current state policy are you
23 Cdifornia? 23 referring to there?
24 A Yeah, yeah. The-- | think | mentioned that 24 A | think some of the materials we were reading
25 thefirst day. Welooked at -- there were several 25 yesterday on English learners, that the students have --
Page 547 Page 549
1 studiesdonein southeast San Diego, one donein math in 1 I think it was either -- | think it was either 30 or 45
2 every high school in San Diego. 2 or 30to 45 minutes of English-language development
3 We did one in special ed math in about four 3 instruction, and that wasin -- it was within one of
4 high schools. 4 thesethree. | can-- 1 mean --
5 We did one -- we looked at five elementariesin 5 Q Thethreeyou're pointing to are Exhibits 8, 9
6 southeast San Diego. 6 and--
7 Q And when was that? 7 A 7.
8 A Whenwas'78 to '80, onewas '83t0 '85. The 8 Q --7.
9 high school one was '83 to '85, ancther high school one 9 A And more likely 8 or 9.
10 wasabout '87. 10 Q Areyou aware of whether there currently exists
11 Then there was -- then we did one in south -- 11 inCadifornia students who are receiving no
12 some of the southeast San Diego schoolsin '89-90-91, 12 English-language services whatsoever?
13 and then the other project, which wasthat '92, '3, '4 13 A I'm not aware of that.
14 period. 14 I'd like to take a break in about -- either now
15 So | guessit was probably afive-year break 15 orinthenear future. | mean...
16 from'94to '99. 16 Q Okay. A couple more questions?
17 Q If you could turn to page 9 of your report, 17 A Okay. Two more.
18 please. 18 Q Allright. Would it concern you if you knew
19 The third line down, second to third line down, 19 that 70,000 English learnersin California do not
20 you refer to -- thisis discussing the Thomas & Collier 20 currently receive any English-language support
21 study. Studentsin Houston who received no English 21 services-- strike "language.” English-learner support
22 language development instruction, and you are sayingin | 22 services?
23 the-- in between dashes"...in violation of both 23 MS. DAVIS: Objection. Vague and ambiguous,
24 Federal caselaw and current California state policy..." 24 callsfor speculation, assumes facts not in evidence.
25 What isthe federal case law that you're 25 THE WITNESS: Yeah. I'd like to review the
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1 material and have a better sense of what the finding is 1 Department of Education, their functions.
2 and what the source is before | would even speculate on 2 BY MR. AFFELDT:
3 that. 3 Q Haveyou read -- other than a portion of
4 BY MR. AFFELDT: 4 Dr. Hakuta's deposition, have you read any other
5 Q The hypothetical I'm posing to you assumes that 5 depositions from this case?
6 there'savalid, verifiable finding that 70,000 English 6 A No.
7 learnersin the state have no English-learner support 7 MR. AFFELDT: Why don't we take a break.
8 services being provided to them. 8 MS. DAVIS: Okay.
9 Would that concern you? 9 (Recess taken.)
10 MS. DAVIS: Vague and ambiguous, incomplete 10 BY MR. AFFELDT:
11 hypothetical. 11 Q Dr. Gersten, the same portion of your report on
12 THE WITNESS: Yesah, it seemsincompletetome, | 12 page 9 we werelooking at, the third line, you referred
13 because | don't know about -- whether they receive 13 to Cdliforniastate policy being violated.
14 English language development. | wouldn't know that. 14 Areyou aware of whether any State laws
15 BY MR. AFFELDT: 15 governing teaching of English learnersin California
16 Q That's part of my hypothetical, so "getting no 16 would be violated by the denial of any English-learner
17 services," that means no English-language devel opment, 17 support servicesto ELs?
18 no primary-language instruction, no sheltered-content 18 A No.
19 instruction, nothing. 19 Q And by "state laws," your lack of awareness
20 MS. DAVIS: Same objections. 20 includes not being aware of any case law, statutory law
21 BY MR. AFFELDT: 21 orregulations; isthat correct?
22 Q Would that concern you? 22 A That's -- that's correct. | don't have a good
23 MS. DAVIS. Same objections. 23 legd -- there's much | don't know about California
24 THE WITNESS: Yeah, | -- | -- I'm not 24  statelaw.
25 comfortable conjecturing in this area. 25 Q Inyour opinion, does ateacher in amainstream
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1 Theword "concern,” | mean, alot of things 1 classroom with English learners need the same training
2 concern me. Probably if | saw that report I'd like to 2 that ateacher of English learnersina-- in an
3 know more and I'd like to know how the kids are doing, 3 immersion classroom would have?
4 get asense of how they'redoing and -- but | -- | just 4 MS. DAVIS: Vague and ambiguous.
5 don't want to conjecture in that area. 5 THE WITNESS: Yeah, I'm -- I'm not
6 BY MR.AFFELDT: 6 understanding the question.
7 Q So without more information, your answer is no, 7 BY MR. AFFELDT:
8 you would not be concerned? 8 Q Which part don't you understand?
9 MS. DAVIS: Mischaracterizes his testimony. 9 A | think -- it seemsto me so many mainstream
10 But go ahead. 10 classroomsin California have English learnersin them
11 THE WITNESS: I'm not comfortable answering 11 that that'swhere | get confused, so...
12 that question. | don't know that -- I'm just not 12 Q Do teachersin those mainstream classrooms need
13 comfortable answering that question. 13 training to teach the English learners that are in their
14 BY MR. AFFELDT: 14 classes?
15 Q Do you know whether there is a State system to 15 MS. DAVIS: Vague and ambiguous, callsfor
16 detect how many English learnersin California are not 16 speculation.
17 receiving any English-learner support services? 17 BY MR. AFFELDT:
18 A 1 don't know. 18 Q And by "training,” | mean the type of training
19 Q Do you know whether there's amechanismin 19 you've described during your deposition as what you
20 Cadiforniato correct the situation of an English 20 think ateacher of English learners should have.
21 learner not receiving any EL support services? 21 MS. DAVIS. Same objections.
22 MS. DAVIS: Vague and ambiguous, assumesfacts | 22 THE WITNESS: | think where | get confused is|
23 notin evidence. 23 see such overlap between the kind of training to be an
24 THE WITNESS: | don't -- | don't know of the 24 effective reading teacher that is needed. And many of
25 existence. I'm far from an expert on the California 25 the skillsfor teaching reading and language arts to
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1 English learners, there is so much overlap that | just 1 A | could definitely conceive of that.

2 get confused and | don't know -- | have a-- my sense of 2 Q Similarly, do you think ateacher teaching only

3 what would be desirable, but | don't know what shouldbe | 3 English learnersin an immersion classroom could be

4 required. 4 qualified to teach those students if that teacher had no

5 And, so, | don't feel comfortable saying, "This 5 other training on teaching English learners but 20

6 must berequired" or "That must be required.” 6 minutes of training on avisua?

7 BY MR. AFFELDT: 7 MS. DAVIS: Vague and ambiguous, calls for

8 Q What isyour sense of what would be desirable? 8 speculation.

9 A What would be desirable? Many things I've been 9 THE WITNESS: Yeah, yeah, | can't speculate
10 taking about before: Teacherswho were very attunedto | 10 there, because some of the teachers | saw in the '80s, |
11 vocabulary and teach it in away to kids to expand their 11 don't think they got any formal training and some of
12 vocabularies and to develop alove for words and 12 them seemed to have taught themselves or each other.
13 language would be highly desirable. 13 So | can't speculate what people teach
14 Classrooms where kids do have those 14 themselves and what they transfer and how they attune
15 opportunitiesto -- for extended discourse in academic 15 instruction to the children they teach.

16 language would be highly desirable. 16 Y ou know, types of formal training are real

17 They're hard skillsto build in teachers. 17 good, but if | had to pick the one thing, it just would

18 Q Yesterday, you talked about teachers of English 18 depend. I'd probably -- a course in psychalinguistics

19 learners needing the ability to make adjustments to 19 would not be the one thing | would pick.

20 their teaching to accommodate the English learners. 20 BY MR. AFFELDT:

21 Does that -- does that skill also apply to 21 Q Doesamiddle or high school teacher of English

22 teachersteaching English learners in mainstream 22 learners need any more extensive training than

23 classrooms? 23 elementary -- than teachers of elementary English

24 A | think the knowledge would be helpful. By 24 learners?

25 "training,” | think something like the use of visuas 25 A | know so much less about middle school and
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1 andwriting words down, | think some people, the 1 high school that | can't answer that.

2 training could be afive-minute reminder four times from 2 Q Areyou familiar with the bilingual teacher

3 areading speciaist or alanguage speciaist and they 3 training program in California?

4 may say, "Yeah, that makes alot of sense," try it and 4 A | have some familiarity but not in depth.

5 befine 5 Isthat the same asthe BCLAD or different?

6 So | think those things | talked about, the 6 Q It'sdifferent.

7 visuals and being aware of use of synonyms, would be 7 A | definitely have spoken with people who have

8 good for teachers -- for al teachers to have that 8 that certification, to some people, so | have some

9 awareness and that capacity. 9 familiarity with it. And I've definitely seen certified
10 I'd love to see more work done along those 10 bilingual teachersin action in the work we did in the
11 lines, because they are really pragmatic and clear and 11 '90s. And -- yeah.

12 linked to what teachers do. 12 Q But you're not familiar with the bilingual

13 Q Do you think that some teachers who otherwise 13 teacher-training program as a professional-devel opment
14 had had no training on how to teach English learners 14 program for teachers of English learnersin the state?
15 would be qualified to each English learnersin a 15 A | have some familiarity with it but | don't

16 mainstream classroom with as little as 20 minutes of 16 have an-in depth familiarity with it, no.

17 training on visuals ayear? 17 Q Do you understand it to be a State-funded

18 MS. DAVIS: Vague and ambiguous, callsfor 18 professional-development program for English learners,
19 speculation. 19 or aseparate certificate?

20 THE WITNESS: It would depend on the skills of 20 A | don't understand the state -- | don't

21 theperson, so | couldn't answer that. 21 understand the question.

22 BY MR. AFFELDT: 22 Isthisa-- well, I don't understand the

23 Q Butyou think it's possible -- 23 question.

24 A Yeah-- 24 Q Okay. Your response indicated that you

25 Q --if you had a skilled person? 25 understand the bilingual teacher-training program to be
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1 acertificate program. 1 to45-minute session for English learners, isit your
2 Isthat correct? 2 understanding that that 30- to 45-minute session
3 A I'vejust known people who've said they were 3 reinforcesthe basic lesson?
4 trained to be bilingual teachers, and | know when | talk 4 A My understanding isthat thereis an attempt to
5 to colleagues at California state schools, they talk 5 link it to materia in the lesson in terms of related to
6 about bilingual courses or bilingual programs. And | 6 language and also to build language skills, and that's
7 haven't tracked that much. Asl said, | have avery dim 7  based partly on that appendix we looked at together
8 familiarity with that. 8 yesterday, | believe, so that there are both thingsin
9 Q Haveyou ever heard of aformal program called 9 that lessons.
10 the"Bilingual Teacher Training Program" whichisa 10 It's actually systematically building skillsin
11 state-funded professiona development program? 11 English and thereis an attempt to really link it so
12 A | don't--1don'tbelieve so. 12  that the kids will both -- have a better understanding
13 Q Under Cadlifornia's approach that you describe 13 of what is being covered that week, let's say, in that
14 inyour report when English learners are in the 30- to 14 sequence of lessons.
15 40-minute-a-day session focusing on their unique needs, | 15 And | don't have an in-depth understanding, but
16 what are native speakers doing? 16 that is my sense of the intent of the State by the
17 MS. DAVIS: Vague. 17 directives we were looking at yesterday.
18 THE WITNESS: | don't know, myself, what -- 18 Q What isyour understanding under the State's
19 what are native speakers doing in the same class? |Is 19 program of how English learners are supposed to catch up
20 that what you're asking? 20 on the content they miss out on when they're engaged in
21 BY MR. AFFELDT: 21 English-language development activities?
22 Q During that same time period. 22 MS. DAVIS: Vague and ambiguous, assumes facts
23 A If they'rein the same class, what are they 23 notin evidence.
24 doing? 24 THE WITNESS: Yesh. I'm not sure the State has
25 Q Yes. Right. If it'samainstream classroom 25 aparticular policy there or if -- if I've ever seen one
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1 with a30- to 40-minute session to focus on 1 inany state for kids who receive pull-out ESL or
2 English-learner needs, what are the native-speaking 2 pull-out speech and language or pull-out specia ed
3 peersdoing? 3 sarvices.
4 A | --1dontknow. I'm probably more familiar 4 | just don't know that I've ever seen a
5 with the teachers who spend time working with kidsin 5 formalized policy. | just don't know.
6 small groups for sometimes 15 minutes or 30 minutes, and 6 MR. AFFELDT: | missed aword there and | think
7 they do avariety of things. Some of them have these 7 our reporter might have, too.
8 workstations for kids, some use their instructional 8 (Discussion off the record.)
9 assistantsto do different activities or have kids work 9 (The record was read as follows:
10 on projects. 10 "THE WITNESS: Yeah. I'm not surethe
11 | would guess some of those same things would 11 State has a particular policy there or
12 bedone, but I'mjust guessing. | have not seen this, 12 if -- if I've ever seen onein any state
13 sol don't know. | don't know. 13 for kids who receive pull-out ESL or
14 Q Isit fair to assume that the native-speaking 14 pull-out speech and language or pull-out
15 students would be working on learning academic content 15 special ed services.
16 during that time period? 16 | just don't know that I've ever seen
17 MS. DAVIS: Callsfor speculation, assumes 17 aformalized policy. | just don't know.")
18 factsnot in evidence. 18 BY MR. AFFELDT:
19 THE WITNESS: Yeah. | don't -- | don't know. 19 Q What isthe purpose of the English-learner
20 | don't want to make any such assumption. Without 20 teacher guide?
21 knowing -- without seeing it myself or having the 21 MS. DAVIS: Vague and ambiguous.
22 report, it'sinvalid. 22 MR. AFFELDT: I'm not done with the question.
23 BY MR. AFFELDT: 23 Hopefully, it will clarify it some.
24 Q Taking as an example the Open Court program 24 Q With respect to the Houghton Mifflin and
25 which supplements the basic reading series with the 30- 25 Open Court materials, what is the purpose of the teacher
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1 guidefor the supplementary EL materials? 1 know.
2 MS. DAVIS: Same objection. 2 Sometimes especially for something like
3 THE WITNESS: | don't understand the 3 supplemental series, they might -- they might begin more
4 question. When you say what -- what isthe purposeof | 4 quickly.
5 it? 5 Q Other than your general knowledge of the cycles
6 BY MR.AFFELDT: 6 that publishers work on, are you aware of any specific
7 Q What isthe purpose of teacher guides, in 7 plansfor revisions with respect to either Houghton
8 generd? 8 Mifflin or Open Court materials?
9 A Okay. Teacher -- my senseisthat teacher 9 A | wasaware that Open Court was thinking of
10 gquides, in general, are supposed to help the teacher, 10 revising their guide, but they have not made afirm
11 givetheteacher many suggestions or directionstotake | 11 decision. Sothey'rethinking of it inthefal and
12 in presenting lessons to students. 12 they hadn't made afirm decision as of April.
13 Sometimes they will give some of the rationae, 13 Q Atleastasof --
14 occasionally, and sometimes they link it to scope and 14 A April.
15 sequence, but that -- so that's my sense of the purpose 15 Q And that's your current understanding?
16 of the teacher guide. 16 A Since-- | don't know what's happened at that
17 Q And do Open Court and Houghton Mifflinhave | 17 company since April.
18 teacher guides for the basic series? 18 Q What isyour understanding of the reason for
19 A Yes, they do. 19 Open Court considering revising the teacher guide?
20 Q And they also have the teacher guide for the EL | 20 A Toimproveit.
21  supplemental materials, don't they? 21 Q Which teacher guide are we talking about?
22 A | believe they do. 22 A The-- related to English-language |earners,
23 Q Sowhat -- what isthe EL supplemental material | 23 the supplemental materials.
24 teacher guide serving? 24 Q What isyour understanding of -- what areas of
25 A What purpose does it serve? 25 improvement is Open Court considering revising the EL
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1 Q Yes 1 teacher guidein?
2 A | would say itsgoal -- its purpose is the same 2 A | don't know.
3 asany other teacher's guide. 3 Q How do you know that they're considering
4 Q Could the -- to what extent could the English 4 revising it at all asof April?
5 learner supplemental materials be taught in accord with 5 A Because of my conversations with the gentleman
6 the Open Court program without the EL teacher guide? 6 who iswith Open Court, whose name | forget.
7 MS. DAVIS: Callsfor speculation. 7 Q What ishis position at Open Court?
8 THEWITNESS: | -- | can't -- | can't answer 8 A Heworksfor SRA, that's capital S-R-A,
9 that. | don't have the knowledge or background to 9 McGraw-Hill, who publish Open Court, and he works on
10 answer that. 10 different projects with both the SRA curriculum and
11 BY MR. AFFELDT: 11 Open Court curriculum, but | don't know his exact role.
12 Q What would you need to be able to answer that? | 12 Q Doyou know histitle?
13 A 1'd need to know the teacher guide well and I'd 13 A No.
14 need to watch people use it with and without the 14 Q Do you know where he's based?
15 teacher'sguide. 15 A Ohio. | think Columbus, Ohio.
16 Q Do you know the EL supplemental materials 16 Q When did you talk to him?
17 teacher guide well with respect to either Open Court or | 17 A InApril.
18 Houghton Mifflin? 18 Q Wheredid the conversation take place?
19 A No, | do not. 19 A Itwasat one of the conferences | presented
20 Q Do you have any idea when Open Court or 20 at, probably the Council for Exceptional Children.
21 Houghton Mifflin will next revise any of their 21 Q How long did you speak with him?
22 materials? 22 A Three minutes.
23 A Publisherstypically work on afour-year cycle, 23 Q Other than that conversation, do you have any
24  somy guessis-- it's 2002, so they would probably be 24 other information on Open Court's plans for revising its
25 working on revisions 2004, 2005. But | -- | don't 25 EL teacher guide?

20 (Pages 562 to 565)




Page 566

Page 568

1 A No, | don't. 1 direction that seems sensible for me, so the fact major
2 Q What did hetell you in that conversation? 2 publishers are putting energy into it, upgrading them or
3 A That it was-- it was uncertain when they would 3 trying to upgrade them | think is very positive.
4 dothat, so hejust wanted to tell me that, and he 4 As opposed to, well, the other materials that
5 enjoyed my presentation which he had gone to. 5 weused or ESL in the past, that was generally perceived
6 Q Did hetdl you the reason why they were 6 by teachers throughout the country as not very useful.
7 considering revising their teacher guide? 7 Q Soyou saw it asapositive that they were
8 A No. 8 revising it, not a negative?
9 Q Wasn't this the teacher guide that was just 9 A Yeah
10 adopted in 2002 by the State Board of Education? 10 Q Anddid you do any follow-up to determine the
11 A Yes, yes. And | don't know if it wasthe 11 precisereason that Open Court was revising their
12 teacher guide or the whole series. It was pretty broad, 12 EL materias?
13 but -- | mean, not the whole series, but teacher guide 13 A No.
14 inother activities. 14 MS. DAVIS: Can we go off the record for a
15 But he basically was saying they were, you 15 second?
16 know -- it was unclear when they would do this. 16 MR. AFFELDT: Sure.
17 Q Did this conversation give you any concerns 17 (At the hour of 12:45 P.M., aluncheon
18 that the Open Court materials may not be appropriate for | 18 recess was taken, the proceedings
19 teaching English learners? 19 to resume at 2:00 P.M.)
20 MS. DAVIS: Vague and ambiguous. 20 (At the hour of 2:25 P.M., the proceedings
21 THE WITNESS: | saw it asadesireto improve 21 resumed at the same place, the same
22 this. Thisisafairly new area, as people have said. 22 persons being present.)
23 The bilingual-education community has just done this 23 EXAMINATION (Resumed)
24 disastrous job of English-language development 24 BY MR. AFFELDT:
25 materials, and so people are just beginning to develop 25 Q Dr. Gersten, areyou at al familiar with the
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1 quality materials. 1 State Board of Education textbook adoption processin
2 And it usually takes along time for them to 2 Cdifornia?
3 get better, because it's fairly new. 3 A I'malittle bit familiar with it.
4 BY MR. AFFELDT: 4 Q What isyour understanding of that process?
5 Q Didyou have this conversation before or after 5 A That the State forms a committee of various
6 you submitted your expert report in April ? 6 educators and they review materials from the publishers
7 A | don't know. | think they were both April, 7 onwhatever thetopic is, reading or math or science,
8 and| forget the exact day | submitted it. 8 and make recommendations as to what's acceptable and
9 Q When was the conference on the Council for 9 what's not.
10 Exception Children? 10 Q Did you review the process as part of preparing
11 A Sometimein April. | could check my calendar 11 your expert report in order to determine whether or not
12 & home, but | don't recall -- | have two conferencesin 12 it's, in your opinion, a sufficient process for
13 April, so | forget which was which. 13 selecting materials for English-language learners?
14 Probably about the middle of the month, 14 MS. DAVIS. Vague and ambiguous.
15 probably. 15 THE WITNESS: No, | didn't do aformal review
16 Q Where was the conference? 16 of the process.
17 A lIt'sablur. 17 BY MR. AFFELDT:
18 Where was the conference? | think Seattle. | 18 Q Areyou comfortable with relying on the State's
19 think it was Seattle. 19 own process for selecting materials for English-language
20 Q But, inany event, you were not concerned about | 20 learners?
21 theEL teacher guide being -- or other materials being 21 MS. DAVIS: Vague and ambiguous.
22 revised asfar asit being an issue of the quality of 22 THE WITNESS: Yeah. | don't understand the
23 the Open Court EL materials. 23 question.
24 Isthat fair? 24 BY MR. AFFELDT:
25 A | was happy that EL materials are going in a 25 Q You'vetestified in your expert report about
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1 Open Court and Houghton Mifflin materials selected from 1 complaining about Open Court generally or for ELS, in
2 the State Board's textbook adoption process and you have 2 paticular?
3 praised those materials, but you haven't necessarily 3 A What | remember isgeneraly.
4 reviewed them that closely, you also testified. 4 Q What about Terry Emett? Was she talking about
5 So I'm asking you if you are thereby relying in 5 Open Court generally?
6 part upon the State Board textbook adoption process to 6 A Generdly, yes.
7 choose appropriate materials for English-language 7 Q Do you know what her position is at the State
8 learners. 8 Board -- the Department of Education?
9 MS. DAVIS: Same objection. 9 A | dont.
10 THE WITNESS: | don't know enough about it to 10 Q Inwhat context did you receive this
11 either say | relied or didn't rely oniit. 11 information about Ms. Emett's complaint?
12 BY MR. AFFELDT: 12 A | wasonapanel to develop guidance for
13 Q Areyou aware of any concerns raised by any 13 reading excellence at -- for Californiafor English
14 members of the public with respect to the State Board's 14 learners, and State department people attended some
15 textbook adoption process? 15 meetings, so she attended one meeting.
16 A No. 16 And during one of the coffee breaks, she
17 Q Areyou aware of any complaints that have been 17 mentioned this.
18 made regarding the appropriateness of English -- of 18 Q Toyou, directly?
19 Open Court or Houghton Mifflin materials for teaching 19 A [ think so. | think maybe | had been talking
20 Englishlearnersin California? 20 about what we had been seeing, and she -- yeah, it was
21 MS. DAVIS: Vague and ambiguous. 21 tome. And there may have been other people there.
22 THE WITNESS: | can't say that I've ever 22 | didn't know who she was at that time. |
23 personally heard or read a complaint about -- about 23 thought she was a building principal but | later found
24 their appropriateness, so no. 24 out, ayear later, she was with the State department.
25 BY MR. AFFELDT: 25 Q When wasthat panel?
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1 Q Have you heard complaints about Open Court or 1 A | think it was the summer of 2001, two years
2 Houghton Mifflin secondhand? 2 ago.
3 A By members of the public? 3 2001 -- yeah, it wouldn't have been last summer
4 Q By anyone. 4 so, yeah, two summers ago.
5 A Therewasan articleintheL.A. Timestalking 5 Q What did she say about Open Court,
6 about how much teachersin one district in Orange County 6 specificaly?
7 didn't like Open Court and wanted the district to adopt 7 A Shesaid either she or -- she thought teachers
8 Houghton Mifflin. They liked it better. 8 didn't like programs that were scripted.
9 So there was a complaint about one of them by a 9 Q Inyour review of Open Court, isthat afair
10 group of teachers, | don't know how many teachers, but | 10 characterization, that the program is scripted for
11 did read that. 11 teachers?
12 Q Do you know when that article was? 12 A Partsare scripted and parts are not, so I'd
13 A Winter, spring, | believe. 13 say, no, that's not a good description of the
14 Q Of'03? 14 two-and-a-half hours of Open Court instruction.
15 A Yesh 15 Q Onan average two-and-a-half hour lesson, how
16 Q Haveyou heard any other complaints from any 16 much of it is scripted?
17 source regarding Open Court or Houghton Mifflin? 17 A | --1don't know. I don't know. I think it
18 A There was awoman who works for the State 18 would depend from day to day.
19 department who said she didn't like Open Court because 19 The parts that are scripted are the more
20 it'stoo structured. 20 structured, the quick activities with sounds and that
21 Q What is her name? 21 kind of thing, practicing sounds, phonemes and phonics.
22 A Terry Emett. | believeit's E-m-e-t-t. 22 | don't know.
23 Q M, asinMary? 23 Q Haveyou cometo hear or know about any other
24 A Yeah. 24 complaints concerning Open Court or Houghton Mifflin
25 Q The Orange County educators, were they 25 from any source?
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1 A No. 1 particular measure.
2 Q Inthe Baker-Gersten study that you furnished 2 Andletmelook at Eand C. Eis-- wasthe
3 tousinadraft form, what are the sample sizes that 3 experimental measure word use fluency, so that just
4 you're working with in that study? 4 meant the data was missing for those children.
5 A Of classesor children? 5 Q Areyou referring to the small "en" equals 80?
6 Q Let'sstart with children. 6 A Yeah
7 A | need to look at the document for that. | 7 Q Isn't that associated with the reading -- oh, |
8 haveacopy of it? | don't know that... 8 see. It'sassociated with both reading comprehension
9 Q | haven't been making it an exhibit. | 9 under Spanish speakers and word use fluency under other
10 neglected to get acopy. 10 primary languages?
11 Do you have your own? 11 A No. It's--that "e" must be atypo,
12 MS. DAVIS: | gave you two. Do you have an 12 because -- see for reading comprehension, what that
13 extraone? 13 would say isonly 80 of 110 of the Spanish speakers had
14 MR. AFFELDT: | do have the second one. 14 ascorefor that.
15 Do you have your own version? 15 | don't know what that "€" on the bottom -- it
16 MS. DAVIS. Yeah. 16 wouldn't -- you couldn't say out of the 31 from other
17 (Gersten Exhibit 10 was marked for 17 primary languages, 80 took thetest. So | think that is
18 identification by the court reporter 18 atypo.
19 and is bound separately.) 19 Q Okay. At least astheword use fluency column?
20 (Discussion off the record.) 20 A That'swhat'sin the word use fluency column,
21 THE WITNESS. 194. 21 yes. And that would be thelogic.
22 BY MR. AFFELDT: 22 And thisisaworking draft that we haven't
23 Q Isthat the total number of students that were 23 reviewed asateam.
24 inthe classes you were making observations about? 24 Q Right. Well, I've got a question mark --
25 A Those were the total number of studentsin 25 MS. DAVIS: Shot right to the error.
Page 575 Page 577
1 classinthe classes who were present in the beginning 1 THE WITNESS: Well, now | know. WEe'l hireyou
2 of the school year, third week or so of the school year 2 forthe--
3 and present at the end of the school year. 3 MS. DAVIS: Text-editing error. | think you
4 So probably the classes range from 18 to 20, so 4 haveacalling.
5 probably there are about -- in the 14 rooms there would 5 MR. AFFELDT: Yeah. I'm probably in the wrong
6 have been about 260 or so students total but we only 6 business.
7 measured those that we could look for growth. 7 MS. DAVIS: You could be an editor somewhere.
8 Q Doesthat mean 260 something minus 194 |eft at 8 BY MR. AFFELDT:
9 some point during the year and moved to a different 9 Q And your sample for teachers?
10 classroom? 10 A Wasl4.
11 A Yeah, yeah. Yeah. 11 Q Generaly speaking, what do you consider to be
12 Q Ifyoulook at Table 4, whichison page 10, is 12 asufficient sample size when making conclusions based
13 that where you got your 194 -- 13 on datistical data?
14 A Yes 14 MS. DAVIS: Vague and ambiguous, calls for
15 Q -- by adding those three at the top? 15 speculation.
16 A That'salso how I did it, but it also says 16 THE WITNESS: The general rulein statisticsis
17 "194" above there. 17 it'senough subjects so that results can be
18 Q It seemsthat for certain analyses you had 18 datistically significant, so thereisno -- there are
19 smaller sample sizes as noted by the notations under the | 19 so many variations on this.
20 table. 20 BY MR. AFFELDT:
21 Am | reading that correctly? 21 Q Does 14 teachers give you enough subjects to
22 A That's correct. 22 make conclusionsthat are statistically significant?
23 Q Why wasit that you had smaller sample sizes 23 A | believeit does, yeah.
24  for those analyses? 24 Well, don't forget correlate -- yes, it does.
25 A Because -- those kids were not tested on that 25 Under Table 5, for example, there are significant
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1 correlations because that's what the asterisks stand for 1 A Statistics takes into account several things:
2 IinAPA style. 2 The magnitude of the relationship, the sample size for
3 Thisisthe style that researchers use. 3 correlations. It takes those two things into account.
4 Q "APA" meaning a"American Psychologica" -- 4 So it depends -- so if the relationship is very
5 A "Association." 5 strong -- so, basically, al the statistical things as
6 Q --"Association"? 6 is--thiscorreation iswhether or not it's
7 A Yeah 7 dignificant or whether it could be due to chance. So it
8 Q AnNd, infact, there are anumber of double 8 just depends on what the statistic tells you, that each
9 asterisks, meaning higher level of statistical 9 datistic tellsyou.
10 significant, i.e., at the .01 level? 10 Q We'relooking at page 11, Exhibit 10, fourth
11 A That's correct, yeah. 11 paragraph down, the second sentence says, "The
12 Q Isthatin part afunction of smaller sample 12 difference between the Spanish speakers
13 size? 13 and English speakers is about .43 standard
14 A No. The.0lis--itworksin reverse. 14 deviation units, which is moderate. The
15 If "P" islessthan .05, thereisonly a 15 difference between the" -- the next
16 5-percent chance -- it'shard to -- let's see. 16 sentence goes on, "The difference between
17 Thereisonly a5-percent chance that thisis 17 the English speakers and the Other Primary
18 not -- that the relationship in the real world if we had 18 Languages group is about .38 standard
19 used, let's say, in hundreds and hundreds of teachers, 19 deviations, which isin the low-moderate
20 isnot significant. 20 range. The difference between the Spanish
21 Soit'sreverselogic. Sowhat it kind of says 21 speakers and the Other Primary Languages
22 isthereisa95-percent chancethisisasignificant 22 group is 23 words per minute, about .84
23 relationshipif it's0.5. Andif it's.01, there'sa 23 standard deviation units. This difference
24 90-percent chanceit is asignificant relationship. 24 is moderately large, and represents
25 | think that's clear. 25 perhaps the most surprising outcomein the
Page 579 Page 581
1 Q Atthe .01 level -- another way to say would be 1 posttest battery."
2 atthe.Ol level thereisaonein ahundred chance that 2 So, in thisinstance, how did you determine the
3 therelationship is occurring by chance? 3 .43 standard deviation units was moderate, .38 was
4 A Yeah, yeah. Except -- and | started doing that 4 low-moderate?
5 but then chance comes up twice. 5 A In addition to doing stetistical tests,
6 Q That'strue. But my question, which wasn't 6 researchers have been strongly encouraged to report the
7 phrased very well, was. Isthe fact that there are 7 effect sizes, which iswhat technically these are
8 severd relationshipsreflected in Table 5 that the 8 called, and then the conventionsare .2 issmall, .5is
9 .01level isafunction of there being asmaller sample 9 moderate and .8islarge. Andthat isin addition to
10 size? 10 significance, so people are encouraged to present both.
11 A The answer would be no. All things being 11 Q Inthisstudy, what did you control for in
12 equal, the larger your sample size the more likely 12 termsof family effects?
13 you'reto get thingsat an .01 level rather than an .05 13 A Wedidn't control for family effects. It was
14 because you have more confidence in your finding, all | 14 virtualy all the studentsin all the class, if not all,
15 other things being equal. 15 were free and reduced-lunch low-income schools based on
16 Another way to look at thisisjust that the -- 16 what principals and teachers -- the information they
17 this-- bigger numbers are -- tend to be .01, and the 17 gaveus.
18 numbersthat are somewhat smaller are at the .05 level. | 18 Q Other than having that information about their
19 Q Statistically speaking, what effect size do you 19 families, did you have any other information about their
20 think issignificant? 20 families?
21 MS. DAVIS: Vague and ambiguous. 21 A No. Thiswas not astudy of families, nor was
22 THE WITNESS: | can't answer the question as 22 itastudy of looking at differences between English
23 framed. 23 speakers and Spanish and other primary languages.
24 BY MR. AFFELDT: 24 The design wasn't such that -- thisis
25 Q Andwhy isthat? 25 supplemental information. It's snapshots. That was not
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1 thepurposein doing this. 1 Cadliforniaare disproportionately taught by
2 Q You did testify to that effect earlier, but 2 uncredentialed teachers?
3 that was going to be my next question. 3 MS. DAVIS: Vague and ambiguous.
4 A Yeah 4 THE WITNESS: | believe that was mentioned in
5 Q Youvegot Table 4 and 10, the sentences | just 5 Hakutasreport.
6 read comparing Spanish speakers to native speakers and 6 BY MR.AFFELDT:
7 other primary language speakers. 7 Q You didn't take issue with that in your report,
8 Were you or were you not as part of this study 8 correct?
9 examining the performance of English learners against 9 A That's correct.
10 native speakersin any way? 10 Q Areyou aware of any other -- any contrary
11 A | had -- | personaly had no interest in that 11 information?
12 comparison whatsoever, becauseiit -- it was -- as | 12 A No.
13 mentioned yesterday in samples some other membersin | 13 Q Wereyou asked by Ms. Koury or any other
14 thislargeteam wereinterested init, and it isjust 14 lawyersfrom O'Melveny & Myers or the State Department
15 supplementa information to give aflavor of the nature 15 of Education to provide an opinion in response to
16 of -- well, it'sjust supplemental information, 16 Dr. Hakuta's evidence on the matter of English learners
17  essentialy. 17 being -- disproportionately being taught by
18 Q What do you mean by "supplemental 18 uncredentialed teachers?
19 information"? 19 A No.
20 A Well, just likethe-- on Table 1, it's 20 Q When analyzing the achievement of English
21 information that -- it gives the context, describes a 21 learnersover time, do you have an opinion on how to
22 little bit in this case the years teaching experience, 22 treat those former English learners who have been
23 ethnicity of the teachers. There arejust ways-- so 23  reclassified as RFEP?
24 people know alittle bit what -- what went on. 24 MS. DAVIS: Vague and ambiguous.
25 It was not amajor purpose. | mean it just -- 25 THE WITNESS: It would depend upon the nature
Page 583 Page 585
1 if weonly presented the correlations, people would want 1 of the particular question the analysis addressed.
2 to know where the numbers came from, so that's how | 2 BY MR. AFFELDT:
3 look at this. 3 Q Can you give me an example of when you would
4 What this -- this data cannot be extrapol ated 4 treat the RFEPs as no longer an English learner?
5 out because they are not representative of the English 5 MS. DAVIS: Vague and ambiguous.
6 speakers, in particular. 6 THE WITNESS: | can't -- | can't think of --
7 Q Why don't you think the sample of English 7 probably if | sat herefor half an hour, | could think
8 speakers are representative? 8 of questions.
9 A Because districts varied in terms of which 9 Well, | can think of one. One would be what
10 English speakers were in these classes. One district 10 percent of students at agiven point intime are
11 intentionally had the classes about half English 11 classified aslimited English proficient, so then the
12 speakersand half not. 12 kids-- so that there, if you looked at data, | would
13 Another district would have only usualy one 13 call those kids fluent, because they're no longer
14 native-English speaker per class. 14 classified that way by the districts and schools, so
15 And a hunch we had were these were fairly -- 15 that would be an example.
16 fairly low-performing students. 16 BY MR. AFFELDT:
17 Q The English speakers? 17 Q What would be an example of when you would
18 A The English speakers, yeah. Yeah. 18 classify the RFEPs as together with ELS?
19 Others had -- the classes were all Hispanic 19 A If you did a controlled experimental study
20 English learners because the English speakers were put 20 looking at groups of students who began kindergarten,
21 indifferent classes. 21 first grade asthistype or thistype as EL or the
22 S0 -- so it'sjust such an odd conglomeration 22 low-income African-American, whatever these groups are,
23 of people and it aso represents different schoolsin 23 and you wanted to track them over four yearsin awhole
24 different districts and very different numbers. 24  variety of measures, | would keep those longitudinal
25 Q Do you know whether English learnersin 25 samplesintact so the kids even when they're

25 (Pages 582 to 585)




Page 586

Page 588

1 reclassified, | would report that as supplemental 1 | --1don'thaveitinfront of me.
2 information but | would definitely want to keep them 2 Q Assuming that'strue, isit correct, then, that
3 withtheir sample. 3 the study doesn't tell us anything about how EL students
4 Q Do any of the reports that you cite in your 4 perform in comparison to native speakers after the first
5 expert report demonstrate that English learners can 5 grade?
6 comprehend substantive matters other than reading at 6 A Then that would be true, yes.
7 ratessimilar to native speakers? 7 Q What grade children was the Geva study focused
8 MS. DAVIS: The documents speak for themselves. 8 on?
9 THE WITNESS: Thisreport only looked at the 9 A Shedid several, and they attended | believe
10 passage of -- comprehension of first-grade passages. 10 also kindergarten and first grade. | don't recall if
11 BY MR. AFFELDT: 11 sheever followed kids through second grade. | just
12 Q You'rereferring to Exhibit 10, your -- 12 don't recall at this moment.
13 A Yeah. Yeah. 13 Q And Droop and Verhoeven, what grade children
14 Q --current study? 14 werethey looking at?
15 A Yeah, yeah. 15 A They werein the early stages of
16 Q What about -- my question went to any of the 16 reading. That'sall | recollect.
17 reportscited in your expert report. 17 Q But, similarly, the Droop and Verhoeven studies
18 A Did any of them finish -- could you -- 18 don't tell us how -- anything about how English learners
19 Q Did any of the reports cited in your expert 19 perform in comparison to native speakers after the early
20 report support the notion that English learners can 20 stages of reading grades that that study covers?
21 comprehend substantive content other than reading? 21 A That's correct.
22 MS. DAVIS: Same objection. Vague and 22 Q Inorder to make statewide policy for grades K
23 ambiguous. 23 to 12 onreading programs for English learners, do you
24 THE WITNESS: Itisvague. | think some of the 24 think it'simportant to have information beyond studies
25 thingswe probably alluded to in the Gersten and Baker 25 that just focus on beginning reading grades?
Page 587 Page 589
1 chapter had -- there were studies of -- studies -- there 1 MS. DAVIS. Vague and ambiguous.
2 wasone study of math. 2 THE WITNESS: | can't imagine a state basing
3 Let me stop and think from memory. 3 policies on nonexistent bodies of literature, so it's
4 So from memory, | remember at least one study 4 not hypothetical. If such studieswere conducted, it
5 of math, perhaps two studies of math, and one was 5 would berelevant. But since they haven't been, to the
6 content-arealearning, but | don't remember that much 6 best of our knowledge, so -- | -- | can't conceive how
7 about it. 7 itcould serveasabasis.
8 And | don't know the extent to which we dealt 8 BY MR. AFFELDT:
9 withitin depth in this chapter as opposed to other 9 Q Where did the Chiappe study take place?
10 writings we've done. 10 MS. DAVIS. The document speaks for itself.
11 BY MR. AFFELDT: 11 THE WITNESS: It wasin Canada.
12 Q "This chapter,” meaning the chapter we were 12 BY MR. AFFELDT:
13 justreferring to -- 13 Q Do you know what the demographics of the
14 A Yes, correct, the 2003. 14 Canadian studentsin the Chiappe study were?
15 Q What about Chiappe? 15 MS. DAVIS. Same objection.
16 A That was only reading for young children. 16 THE WITNESS: I'd need to look at report -- her
17 Q What about Geva? 17 article.
18 A Gevaswork isalso young children, reading. 18 BY MR. AFFELDT:
19 Q What about Droop and Verhoeven? 19 Q Doyourecal how many different language
20 A | don't recall there being anything other than 20 groups were being studied in the Chiappe study?
21 reading and perhaps various language -- language 21 MS. DAVIS: Same objection.
22 measures. 22 THE WITNESS: No. Atthispointintime, no.
23 Q The Chiappe study only dealswith kindergarten | 23 BY MR. AFFELDT:
24 and first graders, correct? 24 Q The Gevastudy took placein lsragl; isthat
25 A To the best of my recollection, that's true but 25 correct?
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1 MS. DAVIS: Same objection. 1 lower than the statewide averages, but thisiskind of a
2 THE WITNESS: | believe she did one study in 2 constellation that one will find in schools with perhaps
3 lsrael and her more recent research hasbeendoneinthe | 3  afew lesslanguages than this.
4 Toronto area. 4 But if you were to put together, what wasiit,
5 MR. AFFELDT: Let'smark as Exhibit 11 a 5 30 schoals, | think you could easily ook at schoolsin
6 Chiappe study. 6 San Francisco, San Diego, L.A. Unified that would have a
7 Let me know if you recognize that once you get 7 large mix of languages.
8 your copy. 8 Y ou'd definitely see more Somali in San Diego,
9 (Gersten Exhibit 11 was marked for 9 for example.
10 identification by the court reporter 10 BY MR. AFFELDT:
11 and is bound separately.) 11 Q Butif you put together 30 schoolsin alarge
12 BY MR. AFFELDT: 12 urban district in California, do you agree that it's
13 Q Do you recognize that? 13 very unlikely that you will only have less than
14 A Yes, | do. 14 7 percent of those students being Spanish speakers?
15 Q Arethoseyour marksin the margins on the 15 A If you randomly picked 30 schools. If you
16 first couple of pages? 16 selectively pick schools that have multiple diverse
17 A Yes, they are. 17 languages groups, so -- it would depend which way you
18 Q Good. | thought they were my assistant's. 18 didit.
19 A | didn't catch the -- 19 Q Soif you randomly picked 30 schools, are you
20 (Discussion off the record.) 20 agreeing with meor --
21 BY MR. AFFELDT: 21 MS. DAVIS: Callsfor speculation.
22 Q Solooking at this, can you tell me wherein 22 BY MR. AFFELDT:
23 Canadathis study took place? 23 Q I'masking you aprobability. lsn'tit
24 MS. DAVIS: The document speaksfor itself, 24 unlikely that you would only have approximately
25 assuming it does. 25 5-percent Spanish speakersin --
Page 591 Page 593
1 THE WITNESS: It took place in the North 1 A Yes
2 Vancouver school district in 30 schools. 2 Q -- agroup of 30 schools from alarger district
3 BY MR. AFFELDT: 3 inCdifornia?
4 Q Whereareyou -- 4 A Based onthedatal saw yesterday, if you
5 A It'son page 373, if you look at the pagination 5 randomly picked 30 schools, and we're talking about --
6 onthetop. 6 and your goal was to understand the quote, unquote,
7 Q And what were the demographics of the children 7 typical ELL population and believed furthermorein a
8 involved? 8 one-sizefits-al approach, yes, it would be -- it would
9 MS. DAVIS: The document speaks for itself. 9 beunusua to get that number.
10 THE WITNESS: The document does speak for 10 Q Do you think this sample of the English
11 itself on page 374. 11 learnersfrom the Chiappe study is sufficiently
12 BY MR. AFFELDT: 12 comparableto English learnersin Californiain order to
13 Q Doesthat refresh your recollection asto the 13 reach -- in order to extrapolate conclusions of her
14 demographics? 14 study in California?
15 A Yes, it does. 15 MS. DAVIS: Vague and ambiguous.
16 Q How would you compare those demographics of 16 THE WITNESS: It would depend to what -- |
17 Canadian studentsin Vancouver to California English 17 think some of theinsights of that basic processing
18 learners? 18 would hold and the relative predictive power of some of
19 MS. DAVIS: Vague and ambiguous. 19 thedifferent measures, | would think.
20 THE WITNESS: | think this population bears 20 | would think these samples would -- for the 19
21 some similarities to some of the schoolswe'veworkedin | 21 percent of the 1.4 million or so that the report
22 in San Diego in terms of the number of languages, and | 22 yesterday talked about, this would be quite germane,
23 tended to see many fewer Japanese and Farsi children, 23 though you'd have the Somali and Hmong, H-m-0-n-g, are
24 for examplein those schools. 24 two of the large groups. The Vietnamese are larger
25 Obviously, the percent of Spanish speaking is 25 here.
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1 Soit'srelevant material. It'snot identical. 1 least a Dutch kindergarten education were
2 BY MR. AFFELDT: 2 selected for participation in the study.”
3 Q What 19 percent of the 1.4 million are you 3 Does that refresh your recollection?
4 referring to? 4 A Yes
5 A Inone of the exhibits, one the documents we 5 Q Knowing that only minority children who started
6 read together yesterday, they talked about 1.4 million 6 kindergarten in the Netherlands were the participants,
7 Englishlearnersin California. And they talked about 7 doesthe study tell us anything about how newcomer
8 19 percent being from languages other than Spanish, one 8 immigrants who arrive in the public schoolsin
9 of them, approximately onein five. 9 Cadliforniaduring the course of their public school
10 Q Inthe Droop and Verhoeven study, the second 10 career -- how they perform in relation to native
11 language-learner population consisted of Moroccansand | 11 speakers?
12 Turkish students, correct? 12 MS. DAVIS: It'svague and ambiguous. It also
13 MS. DAVIS: The document speaks for itself. 13 looksto me like the document says they were either born
14 THE WITNESS: I'd say the document speaks for 14 inthe Netherlands or had at least Dutch kindergarten
15 itself. | definitely remember the Turkish. Just right 15 education so it's either/or.
16 at themoment | can't recall the other but could with 16 THE WITNESS: Yeah. They could have been born
17 the document. 17 in Morocco and the parents -- they seem -- thisis not
18 BY MR. AFFELDT: 18 relevant to students who begin American education after
19 Q Do you recal that the target language they 19 kindergarten, but there's alarge, large number of
20 were attempting to learn was Dutch? 20 English learners who attend American school from
21 A That's my recollection, yes. 21 kindergarten through high school, alarge -- | mean, at
22 MR. AFFELDT: Let'smark and look at Exhibit 12 | 22 least in the schools I've been at in the districts, I've
23 whichisthe-- let me know if thisisthe Droop and 23 seen, because | looked at kindergarten enrollment
24 Verhoeven you relied on. 24 figures, and they're extremely high with English
25 (Gersten Exhibit 12 was marked for 25 learners.
Page 595 Page 597
1 identification by the court reporter 1 BY MR. AFFELDT:
2 and is bound separately.) 2 Q And do you think the results of this study can
3 THE WITNESS: It lookslikeitis, yes. 3 beextrapolated to those English learners who start in
4 BY MR. AFFELDT: 4 kindergarten American schools?
5 Q Why don't you take amoment to review it and 5 A It may seem relative. It'sinformation
6 tell mewhat the ethnic background of the 6 that, yeah, it can't be barely applied and that's why we
7 second-language learners was. 7 synthesize large amounts of available research. But
8 MS. DAVIS. Same objection. 8 they well could be findings that are relevant.
9 THE WITNESS: Well, it does speak for itself, 9 Q Didyou say can be or can't be?
10 butif you'd like, I can read this from the abstract in 10 A Canbe
11 thiscase. 11 Q Canbeliterally applied?
12 "...low SES minority third and fourth graders 12 A They cannot be literally applied.
13 from aTurkish or Moroccan background..." Andtheother | 13 Q That'swhat | thought.
14 sampleswere high- and low-SES Dutch third- and 14 A -- but can be -- can be relevant, you know; in
15 fourth-graders. 15 part some of these phenomena from Hebrew to English who
16 BY MR. AFFELDT: 16 arethen found from other language to English and
17 Q Do you recall whether the minority children 17 Englishto -- so their relationships seem to cut
18 wereimmigrants to the Netherlands? 18 about -- cut across languages, so that's how science
19 MS. DAVIS: Same objection. 19 develops.
20 THE WITNESS: I'd rather look at it. 20 But as long as they're alphabetic, the reading
21 BY MR. AFFELDT: 21 isalphabetic.
22 Q Okay. On page 83, in thefirst column under 22 Q Asopposed to what languages aren't
23 "Method," subtitled "Participants" about, oh, four, five 23 aphabetic?
24  sentencesin it says, "Only those minority children 24 A Chinese.
25 either born in the Netherlands or with at 25 Beyond that --
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1 Q Japanese, Korean? 1 kinds of things, awell-designed study.
2 A --seealinguist. 2 BY MR. AFFELDT:
3 Q Languages with characters? 3 Q All other things being equal, same study, same
4 A Yeah, yeah. 4 demographics of population.
5 | don't want to take risks under oath, | 5 MS. DAVIS: Vague and ambiguous, incomplete --
6 mean... 6 THE WITNESS: | need to know --
7 Q Andisit true, then, that the results of this 7 MS. DAVIS: Incomplete hypothetical, calls for
8 study don't tell us anything about English learners 8 speculation.
9 beyond the grades of three and four? 9 THEWITNESS: Yesh. It'salevel | can't --
10 A Yes, that's correct, at least from my memory. 10 it'sjust hard -- it's just too hard to speculate that
11 I'd havetorealy look at the whole study, but it 11 way. It would depend on many things: How the kids were
12 appearsthat way. 12 taught, were the languages mixed. There are so many
13 Q And do you think it's reasonable to compare 13 factorsthat it would depend on any or al of those
14 Turkish and Moroccan students learning Dutch in the 14 factors.
15 Netherlandsto the English-learner population in 15 BY MR. AFFELDT:
16 Cdlifornialearning English? 16 Q Inthe hypothetical 1've given you, if all
17 MS. DAVIS: Vague and ambiguous. 17 thosefactors are equal between the two studies. The
18 THE WITNESS: Y eah, that is vague. 18 only difference is one study examined Turkish, Moroccan
19 It's certainly fine to compare anything with 19 students studying Dutch in the Netherlands and the other
20 anything, so it depends on what your purposeis. 20 study, otherwise similar, studying Spanish and
21 BY MR. AFFELDT: 21 Vietnamese students studying English in Texas.
22 Q Youreright. My questionis. Do you think 22 MS. DAVIS: Vague and ambiguous.
23 it'sappropriate to use a study on Turkish and Moroccan 23 THE WITNESS: And, there, too, | think it would
24 students learning Dutch in the Netherlands to draw 24 depend on how the students were taught. If they were
25 conclusions about the diverse English-learner population | 25 taught the class being half Vietnamese and Spanish or
Page 599 Page 601
1 inCdifornialearning English? 1 theclassbeing half Turkish and half Moroccan, | could
2 MS. DAVIS: Vague and ambiguous, asked and 2 see some differences there because you have kids from an
3 answered. 3 aphabetic language and not an alphabetic language, so
4 THE WITNESS: It does seem vagueto me. And | 4 depending on dl -- any of those factors, one could be
5 believel've answered that in the earlier -- in that 5 morerelevant, they both could be highly relevant.
6 some of the principles are paths that in this case that 6 BY MR. AFFELDT:
7 they are describing here would seem of interest. 7 Q Which languageis not an al phabetic language?
8 If you'reinterested in teaching, yeah, and -- 8 A Let mesay I'm not sure with Vietnamese.
9 teaching and learning for children who are, you know, 9 Q Vietnamese uses Roman characters.
10 in-- either first- or second-generation immigrants 10 A Roman characters?
11  would seem relevant then. Not like it could be easily 11 Q It'stonal, but it does have Roman characters
12 applied, but that it's relevant. 12 of different...
13 BY MR. AFFELDT: 13 A Does Vietnamese writing use Roman characters?
14 Q Whichinyour view isacloser comparison, 14 Q I believeit does, like pho.
15 Turkish and Moroccan students learning Dutch in Holland | 15 Have you ever ordered pho?
16 or Spanish and Vietnamese students learning English in 16 A What'sthat?
17 Texas? 17 Q Haveyou ever goneto arestaurant and ordered
18 MS. DAVIS: Vague and ambiguous. 18 pho, p-h-o, with sort of an umlaut over the "0"?
19 BY MR. AFFELDT: 19 A 1t may well betrue. | just am not sure.
20 Q Whichisacloser comparison to the 20 Q Soyou don't know?
21 English-learner population in California? 21 A Yeah, | don't know. | don't know. The
22 MS. DAVIS: Vague and ambiguous. 22 cultures are certainly quite disparate. Yeah.
23 THE WITNESS: Yesh. | would want to know 23 Q Do you know what orthography means when
24 compared on what? What the grade levels was, what the 24 referring to alanguage, the orthography of alanguage?
25 purpose of the study was, wasit avalid study? Those 25 A | havebeen learning it. Linguistics doesn't
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1 comeeasily to mebut | believe | have an understanding 1 shallow orthographies and English, which has deep
2 atleast of what would be called deep and shallow 2 orthography, may mean that studies regarding decoding
3 orthographies. So | have some understanding of it. I'm 3 arenot -- in the shallow orthography languages are not
4 far from an expert. 4 directly trandatable to decoding in English?
5 Q What isthe difference between adeep and a 5 MS. DAVIS: Vague and ambiguous, calls for
6 shallow orthography? 6 gpeculation.
7 MS. DAVIS: Callsfor speculation. 7 THE WITNESS: Yeah. | have no reason to agree
8 THE WITNESS: And | may -- thisisjust 8 with that speculation.
9 basically what I've learned from colleagues in meetings 9 I'm thinking I'm about ready for a break?
10 wherel have been on linguistics. 10 MS. DAVIS: Yeah, we've been going for alittle
11 My understanding that the language that's a 11 over an hour. No. A lot over an hour.
12 very, very regular like Spanish or Hebrew would be 12 THE WITNESS: Isthat okay?
13 considered having a shallow orthography but alanguage | 13 MR. AFFELDT: Sure.
14 like English that has many sounds, many rules that have 14 (Recess taken.)
15 exceptionsto them, many sounds that can be pronounced | 15 MR. AFFELDT: Can you read the last question
16 thisway or that way, depending on the -- other 16 and answer, please.
17 configurationsin the word, that that -- those tend to 17 (The record was read as follows:
18 becalled "deep orthographies.” 18 "Would you agree that the differences
19 And | hope I'm using the right adjectives, but 19 in languages such as Spanish, Dutch and
20 that that worked more or less -- | think I've heard 20 Hebrew that have shallow orthographies and
21 "transparent" and "opaque" used in this context too, 21 English, which has deep orthography, may
22 that the Spanish-Hebrew would be Arabic transparent, 22 mean that studies regarding decoding are
23 English more opague. 23 not -- in the shallow orthography
24 BY MR. AFFELDT: 24 languages are not directly trandatable to
25 Q Would you agree that Dutch also has a rather 25 decoding in English?
Page 603 Page 605
1 transparent orthography? 1 "THEWITNESS: Yesh. | have no
2 MS. DAVIS: Vague and ambiguous, callsfor 2 reason to agree with that speculation.")
3 speculation. 3 BY MR. AFFELDT:
4 THE WITNESS: I'd have to speculate there. I'm 4 Q Why don't you agree with that statement of a
5 not an expert in Dutch. 5 possibility?
6 BY MR.AFFELDT: 6 A There are probably two reasons: One, it
7 Q |If youturn to page 97 of Exhibit 12, on the 7 doesn't seem -- that bears no relevance of one body of
8 first column approximately three quarters of the way 8 research to another or, you know, learning to read in
9 down, the sentence that reads, "It thus appears 9 Hebrew or Dutch to English.
10 that limited proficiency in Dutch does not 10 Second, alot of the correlations showing the
11 hamper the acquisition of decoding skills 11 importance of phonological awareness, it seems
12 and that the rather transparent Dutch 12 important, extremely important in transparent languages
13 orthography may facilitate the acquisition 13 and extremely important in those with like English with
14 process.” 14  deep orthographies. It seemsimportant in both cases
15 So at least according to Droop and Verhoeven, 15 and avery strong predictor.
16 Dutch has arather transparent orthography. 16 Learning -- learning decoding in Englishisin
17 Would you agree? 17 many ways harder becauseit's -- the rules are more --
18 A Yes. | merely -- my hunch wasit did but under 18 theorthography is deep or the rules are more
19 oath | need to bereally sure and without access to 19 complicated, but certainly having facility with the
20 materials, | don't like to speculate. 20 strategiesin the sense of language structures, | guess,
21 Q Sure 21 would be every bit asimportant when learning to read
22 Would you agree that the differencein 22 English aslearning to read Dutch.
23 orthography between languages that -- strike that. 23 Q Do you think that the relative depth of the
24 Would you agree that the differencesin 24 orthography of alanguage used in the study comparing
25 languages such as Spanish, Dutch and Hebrew that have | 25 performance between native speakers and second-language
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1 learners should be afactor to consider when trying to 1 adequately aligned to the state content

2 apply the results of astudy to alanguage that has a 2 standards and not specifically designed to

3 different orthography than the original study? 3 meet EL students' individual needs."

4 A Yes. Yes, that isdefinitely afactor. 4 Actually, that's not what | wanted to ask you

5 Q Why isit afactor? 5 about.

6 A Because we could always look for similarities 6 Page 10, please. Thefirst sentence under the

7 and differences in alanguage where decoding takes even 7 subtitle"There is No Evidence Showing that

8 morework to learn than in Spanish or Dutch, so it 8 Teachers Who Take Seven Coursesin

9 would -- soit'safactor becauseit's a heartier, 9 Language Positively Impacts Achievement"
10 weightier task to learn to decode in English, relatively 10 says, "Next, Hakuta asserts that teachers
11 because of the complexity of the system. 11 should have at least seven undergraduate
12 So that should be taken into account. 12 courses in specific aspects of language in
13 Q And English with adeep orthography is a harder 13 order to teach academic English to English
14 language to decode than alanguage with a shallow 14 learners, citing as support areport by
15 orthography. 15 Wong-Fillmore & Snow (2000)."
16 Isthat fair? 16 Where in Dr. Hakuta's report does he assert
17 MS. DAVIS: Vague and ambiguous. 17 that teachers --
18 THE WITNESS: It seemsfrom my perspective, my | 18 A I'll haveto look.
19 very limited knowledge of other languages that English 19 Q -- should have at least seven undergraduate
20 isadifficult language to learn to decode compared to 20 courses?
21 the more transparent ones, but | may be missing 21 I'll tell you he references Wong-Fillmore on
22 something but | would think so. 22 paged.
23 MR. AFFELDT: I'm going to hand you what we 23 A And -- so hetalks -- so on page 4 he says,
24 will mark as Gersten Exhibit 13. 24 "..Wong-Fillmore and Snow...conclude that
25 (Gersten Exhibit 13 was marked for 25 all teachers should have a minimum of

Page 607 Page 609

1 identification by the court reporter 1 seven college-level courses on specified

2 and is bound separately.) 2 aspects of language to ensure their

3 BY MR. AFFELDT: 3 ability to teach children 'academic

4 Q | askif you recognize this as a copy of 4 English'."

5 Dr. Hakuta's expert report that you responded to. 5 And it appearsthat heis endorsing this

6 A Yes, it doeslook likeit. Yes, it doeslook 6 position. He mentionsthat it parallels the conclusions

7 likethereport | responded to. 7 of professional practitioners. He seemsto endorse

8 Q At the bottom of page 2, the last sentence 8 their position that that would be, | think, what many

9 which carries over to the top of the next page says, 9 readerswould believe reading this report, concluding.
10 "Hakuta's argument seemsto rest primarily on his 10 And it's under the theme or the issue of
11 contention that the" -- 11 "Teachers Must be Qualified to Teach ELS," so | read it
12 MS. DAVIS: Whereareyou? 12 assuming he was telling us what qualifications they
13 THE WITNESS: So you've handed out Hakutasbut | 13 need.
14 now werereferring to my -- 14 Q Dr. Hakuta states that " The conclusions of
15 MR. AFFELDT: Oh, I'msorry. I'm onyour 15 professional practitioners are echoed by experts working
16 report. 16 inthefield of the ELL language acquisition." And he
17 THE WITNESS: Okay. | waslost. 17 reports the Wong-Fillmore conclusion, but do you see
18 Page 2 of my report. 18 anywhere there that he explicitly adopts and says that
19 BY MR. AFFELDT: 19 dll teachers must have those seven coursesin order to
20 Q My mistake. I'm on page 2 of your report, 20 teach academic English to ELsin California?
21 whichisExhibit 1. 21 MS. DAVIS: Hejust answered that.
22 Carrying over to the top of page 2, [sic] your 22 THE WITNESS: Yeah, | would stick with that
23 sentence reads, "Hakuta's argument seems to rest 23 earlier answer of it seeming to endorse that position,
24 primarily on his contention that the 24 sotheinference that | made and | believe readers would
25 state's structural materials are not 25 make.
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1 BY MR. AFFELDT: 1 thereisan array of ways the training could occur.
2 Q Looking at Footnote 6 there where it discusses 2 BY MR. AFFELDT:
3 areas of competency, are there any areas of competency 3 Q Do you understand what "second language
4 that you think it would be good for teachers of English 4 learning and teaching" means?
5 learnersto have? 5 A It'svagueto me. | know it has something to
6 MS. DAVIS: Vague and ambiguous, callsfor 6 do with learning a new language, which for many students
7 speculation about what Hakuta means as areas of 7 inAmericaisEnglish.
8 competence. 8 But | don't know exactly what's included there
9 THE WITNESS: Yeah, | don't know what exactly 9 and why that would exclude language of academic
10 these things mean and where they overlap and don't 10 discourse, for example; just many who teach or train
11 overlap. 11 peoplein thisright away get into the importance of
12 BY MR. AFFELDT: 12 building academic discourse, so these just seem to
13 Q Soyou'renot able to give an answer because 13 overlap so much.
14 you can't -- I'll withdraw that question. 14 Q [f you could turn to page 16.
15 Looking at those areas of competency, do you 15 MS. DAVIS: Of what?
16 know what -- what kind of training and coursework they | 16 MR. AFFELDT: Of your expert report.
17 include? 17 THE WITNESS: Oh, my report. Okay.
18 MS. DAVIS: Vague and ambiguous. 18 BY MR. AFFELDT:
19 THE WITNESS: | -- I'm confused with, for 19 Q Yes I'msorry.
20 example, "language and cultural diversity," why that's 20 Thelast sentence you state, "Thisis
21 going to be a different areathan "sociolinguistics for 21 asignificant accomplishment that
22 educatorsin alinguistically diverse society.” 22 contradicts Hakuta's suggestion that
23 | don't know what he means -- or they mean by 23 Cdlifornias program will likely lower
24 "text analysis," becauseit's used alot of different 24 achievement for English Learners."
25 ways. Or readly what "language understanding in the 25 And by "Californids program,” you're referring
Page 611 Page 613
1 educationa setting" means. | don't know what that 1 to Proposition 227, correct?
2 means. 2 A Yes.
3 So alot of these | don't know what they mean 3 Q Canyou find for mein Dr. Hakuta's report
4 and | don't know if these are names of courses or -- | 4 where he suggests that California's Proposition 227
5 just don't know what exactly to make of this. 5 program will likely lower achievement for English
6 BY MR. AFFELDT: 6 learners?
7 Q Did you review the Wong-Fillmore report in 7 A ltwasaninferencel --
8 responding to Dr. Hakuta's report? 8 Q I cantell you he discusses 227 at pages 42 to
9 A No, | did not. 9 44, but | don't mean to limit your review to those
10 Q Do you know what "language of academic 10 pages, if you found that somewhere el se.
11 discourse" means? 11 A 1 would think that a reader would infer
12 A Yes, that | do know. I'm less surewhy that 12 that, especialy the last paragraph on page 42 when he
13 hasadifferent competency than knowledge of language 13 talksabout "...primary language books being removed
14 andlinguistics, just to me. 14 from use entirely in many rooms despite clear
15 | just -- but | do -- | have a sense of the 15 benefits' -- benefits usualy are of textbooks, | would
16 language of academic discourse. We talked about that 16 think, aslearning achievement, "and despite their use
17 over thelast several days as being at least roughly in 17 being entirely lega."
18 theballpark of what's sometimes called academic 18 So, to me, that would be one thing that would
19 language or academic English in the variouswritingswe | 19 set the stage for that inference.
20 havereviewed. 20 Q Whereisthat paragraph?
21 Q Do you think it appropriate for ateacher of 21 MS. DAVIS. Page42.
22 English learnersto have some training in academic 22 THE WITNESS: The bottom of page 42.
23 English and how to teach it? 23 He also says -- do you see that? It'sthree
24 MS. DAVIS: Vague and ambiguous. 24 lines from the bottom on page 42, excluding the
25 THE WITNESS: To have sometrainingin it but 25 footnote.
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1 BY MR. AFFELDT: 1 CLAD or aBCLAD certificate.
2 Q Okay. Goon. 2 And so that is part of Californids program, as
3 A Sothat -- that would lead me to believe that 3 isProposition 227, asisthe Reading Language Arts
4 benefits were being removed from students in terms of 4 Standards and Framework.
5 learning or achievement. 5 Q Sir, | didn't understand that.
6 Asthis paragraph concludes on page 43, o it's 6 What was your point about in order to teach an
7 thefirst partial paragraph, "(Schools reported 7 immersion program one does not --
8 that while Spanish language text were 8 A Doesnot need, yeah. That'swhat he asserted
9 discarded or stored away, no comparable 9 inthisreport, | believe. So --
10 texts were available for studentsin the 10 Q Asserted critically or asserted as a statement
11 new English-only program.)" 11 of fact?
12 That led me to believe that learning would be 12 A Asastatement of fact.
13 lowered where students used to have textbooks that he 13 Q Where does he assert that?
14 feelswere benefiting them, and now they were removed 14 A It'son page 47 that to improve thingsin the
15 and they have nothing would seem that we'd want to 15 date, "...al ELL teachers," and | assume he's meaning
16 predict learning or achievement would go down. 16 teachersimplementing Proposition 227 aswell as waiver
17 (Interruption.) 17 classrooms, "must at least have the equivalent of a CLAD
18 THE WITNESS: So from that section, that's 18 or SB 1969/395 certification before providing ELD and/or
19 wherel saw -- saw that areader would draw that 19 SDAIE ingtruction..."
20 inference or would make that prediction based on what he 20 Q What do you take from that assertion?
21 indicated there. 21 A That for ateacher to properly implement an
22 | don't see anything indicated despite the fact 22 immersion program that they must have one of those two
23 that one would assume that achievement would go down for | 23 endorsements.
24 thesereasons. Achievement actually has been 24 Q Andisit your understanding that the State
25 increasing. | don't seethat in this section here, so 25 does not currently require those endorsementsin the
Page 615 Page 617
1 that'swhy I think many would draw that inference. 1 immersion classes as a matter of policy?
2 BY MR.AFFELDT: 2 A I'mnot clear -- | guesswhat | know from this
3 Q When you say "achievement'sincreasing," you're 3 isthe State program -- the State program does not --
4  relying on the AIR/WestEd report? 4 doesnot in reality have all teachers who are trained
5 A Yes 5 with this, and so that to me isthe State program.
6 Q Sodoyou understand Dr. Hakuta's critique to 6 Q When you say "the current State program,” you
7 be--inhisreport to be against the concept of 7 mean the current state of affairsin the State --
8 Proposition 227 for its implementation? 8 A Yeah. Yeah.
9 MS. DAVIS: Vague and ambiguous. 9 Q -- asamatter of fact doesn't have everyone
10 THE WITNESS: Yeah, it'svague and ambiguous. | 10 withaCLAD or 1969/395 teaching --
11 | don't know that | can understand -- | can't answer 11 A Yes, that's correct.
12 that question as an either/or. 12 Q Do you know whether or not the State's policy
13 BY MR. AFFELDT: 13 isto have everyone who's teaching English learners to
14 Q Why not? Does he criticize anywherein this 14 at least possessa CLAD or a SB 1969/395?
15 report the theory behind Proposition 227? 15 A 1 dont. I know it used to be for the language
16 A Letmelook at it some more. 16 development specidists, and I've gathered the Board is
17 Let me frame it thisway, why, to me, when | 17 interested in changing that dramatically in part to
18 usetheterm "the State's program.” 18 dign with the current standards, so | don't know
19 So | think if | were careful, to me a program 19 exactly what the policy is now.
20 isreally both the formal law and perhaps underlying 20 MR. AFFELDT: Thisis probably agood placeto
21 theory and the implementation, because California's 21 takeabreak and let mereview my notes and seeif | can
22 program, part of that isthat it did not, if I'm -- if 22 get finished before 5:00.
23 thisis-- thismateria hereisaccurate -- if the 23 MS. DAVIS: Okay.
24 material in Hakuta's report is accurate, in order to 24 THE WITNESS: Okay.
25 teach animmersion classroom, ateacher did not need a 25 (Recess taken.)
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1 BY MR. AFFELDT: 1 students. | justdon't recal that.
2 Q |If you could look at page 6 of your expert 2 And in Houston, | guess they didn't. They
3 report where you are discussing the Thomas and Collier 3 failed toreport it, except it did not appear that any
4 study, the last sentence of the second paragraph says, 4  of the students were taught in their native language,
5 "Furthermore, the sampleis, at best, idiosyncratic, and 5 Vietnamese. It did not appear there was anative
6 not representative of the EL student population neither 6 language Vietnamese program in Houston, at least when |
7 intheU.S. in genera or the state of California." 7 read the report.
8 What sample are you referring to there? 8 Q Areyou looking at your report?
9 A The-- the -- in particular, the -- the remote 9 A Yeah. Page8.
10 districtsin Maine, the one school in Oregon. In 10 Q Where are you looking?
11 particular, it was those two. | forget about the 11 A Page 8, thefirst full paragraph.
12 anonymous district. 12 Q Canyou read for me what you have been looking
13 In particular, those two where native English 13 at?
14 speakerswere -- wasin the Maine study. The students 14 A "Similar sampling deficiencies are noted in
15 weren't English speaking, but they had French Canadian | 15 Thomas and Collier's evaluation of the much larger set
16 parentsand didn't seem to resonate with issues 16 of programs provided by Houston..."
17 throughout the state, be it for Somali or any group of 17 Isit okay if | skip afew of these --
18 studentsin the state. 18 Q Sure.
19 Houston, the relevant -- there is, you know -- 19 A Yesh. "Here," they "compared students who
20 that sampleis morerelevant, for sure. 20 were taught to read in their native
21 Q Why isthat? 21 language with students who were taught
22 A Well, there's alarge Hispanic population and a 22 completely in English. The report fails
23 Vietnamese population, so it seemed more relevant. 23 to provide information regarding the
24 Q Because Cdliforniaalso has alarge Hispanic 24 language and socio-economic background of
25 and Vietnamese population? 25 the studentsin each group. Given that
Page 619 Page 621
1 A Yeah. Yeah. Especialy large Hispanic, yeah. 1 Houston has alarge Vietnamese as well as
2 Q Dr. Hakuta doesn't rely on any findings of 2 Hispanic population, it'simpossible to
3 Thomasand Collier other than from Houston, correct? 3 know whether they were comparing like
4 MS. DAVIS: The document speaks for itself. 4 groups. It may well be that they were
5 THE WITNESS: | believe | would need to check 5 comparing Vietnamese-speaking students to
6 that. My memory -- focus was on one aspect of the 6 Spanish-speaking students - afact that
7 Houston study. 7 would certainly undermine the results of
8 BY MR. AFFELDT: 8 the study."
9 Q On page 7 of your expert report, the first full 9 Q Didyou read the entire Thomas and Collier
10 paragraph, the third sentence from the bottom says, 10 report in responding to Dr. Hakuta's report?
11 again, we're talking about Thomas and Callier, 11 A | read al of the introductory and concluding
12 "For example, in some instances their 12 material and for the cite-by-cite studies, | focused on
13 study does not indicate whether the 13 thefirst onein Maine and then Houston, so | did not
14 samples they are comparing are the same. 14 study the other several...
15 In other instances, the report flat out 15 Q Areyou familiar with the requirements for
16 concedes that the two samples being 16 teacher certification that werein effect in Texas at
17 compared are dissimilar.” 17 thetime of the study?
18 What samples are you referring to in that 18 A No.
19 paragraph? 19 Q Areyou familiar with the requirements for
20 A It has been awhile since| looked at that, and 20 certification that were policies of the Houston
21 | believein the Maine study they were explicitthatthe | 21 Independent School District at the time of the study?
22 groups were different. 22 MS. DAVIS: Vague and ambiguous.
23 Houston, | just don't recall if they either 23 THE WITNESS: That'stoo vague for meto
24 didn't mention if they were comparable or not or if 24 answer. | don't understand the question.
25 they -- if they said they were different in terms of 25 BY MR. AFFELDT:
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1 Q Areyou aware of the hiring policies of the 1 Q So hewasn't making the comparison that you
2 Houston Independent School District that werein effect 2 have on page 8, which isagroup of students"...taught
3 a thetime this study was carried out as concerns the 3 toreadin their native language with students who were
4 types of certifications they require for their teachers? 4  taught completely in English"?
5 A No, other than what | gleaned from the Thomas 5 A That's correct. That was the major focus of
6 and Collier report and indirectly hearing from afriend 6 Thomasand Collier's report.
7 that knowledge of Spanish is essential for teaching in 7 And he doesn't deal with that issue, but he
8 thebilingua classrooms, the native-language emphasis 8 doesn'tindicate to the reader that they are most likely
9 classrooms. 9 tobemided by this utterly flawed piece of work.
10 Q Isthat what you gleaned from the friend or 10 And -- nor does he say much -- | mean, he's
11 from the report? 11 inferring that the children learned reading and
12 A Fromthefriend, thefriend. Thereport, | 12 mathematics and language arts from a certified teacher,
13 didn't glean much in this area. 13 but it sounds to me like these were ESL pull-out
14 Q Dr. Hakuta, looking at that paragraph we were 14 programs, that the kids had pull-out, and | don't know
15 just looking at on page 8 -- 15 how many minutes aday, it might be a half hour, from
16 A Which paragraph? 16 some uncertified person in the rest of their day. We
17 Q Thefirst full paragraph. 17 don't know who taught them, if they were trained
18 A On page? 18 especialy, what they weretrained in. We just don't
19 Q 8of your report. 19 know.
20 A Okay. 20 Even | don't know. The report doesn't tell
21 Q Dr. Hakutadidn't rely on any findings from 21 you.
22 Thomas and Collier with respect to their comparing 22 Q Infact, Dr. Hakuta quotes the report as
23 students who were taught to read in their native 23 saying,
24 language with students who were taught completely in 24 "only one percent of the bilingual/ESL
25 English, did he? 25 teachersin a given year may not be
Page 623 Page 625
1 MS. DAVIS: The document speaks for itself. 1 certified when initially hired
2 THE WITNESS: Yeah. Let's have the document 2 ...subsequently they take coursework and
3 speak foritsalf. 3 receive their teaching credentials during
4 Certainly Thomas and Collier did that and he 4 the first year of teaching."
5 perceived this as an adequate piece of research to 5 A Soweknow they're certified teachers. It's
6 cite. This-- | felt thiswasthe -- worthy discussing 6 ambiguous asto whether -- the typical ESL teacher isa
7 the methodology and the inferences the authors drew from 7 pull-out teacher. That's avery traditional model.
8 thetype of design they wound up using. 8 It's one that -- it's atraditional model, and
9 I'min Dr. Hakuta's report. On page 7, he 9 that was my assumption about what was happening, so that
10 doestak -- he says, "...students who were enrolled 10 the children had a certain period of time for
11 in neither transitional bilingual ed nor 11 English-language development with a certified ESL
12 ESL services had extremely poor 12 teacher, but therest of the day it's unclear if the
13 educational outcomes." 13 teacher was certified, the teacher who was responsible
14 And then hisinferenceis, "These students were 14 for reading, math, et cetera, reading, math, language
15 most likely not in classrooms with teachers trained in 15 arts, history, was certified at all.
16 either ESL or bilingual education and methodologies..." 16 Or whether they just allowed the child to be
17 And then he draws a straightforward connection 17 pulled out for their ESL lessons which would be very
18 between teacher qualifications and outcomes. 18 much like, for example, the Oregon model.
19 BY MR. AFFELDT: 19 Occasionally the ESL people -- teachers come
20 Q Dr. Hakutais comparing a group of -- the group 20 into rooms and do a pull-in approach, but | don't know
21 of students who were receiving some sort of 21 based on thisreport. | don't know how he drew that
22 English-learner services, beit transitional, bilingual 22 inference.
23 edor ESL services, against agroup of EL students that 23 He may know more than | do about this, but |
24 werereceiving no services, correct? 24 couldn't seeit.
25 A Yes, that's correct. 25 Q If you could turn to page 9 of your report. In

35 (Pages 622 to 625)




Page 626

Page 628

1 thefirst full paragraph, second sentence says, 1 A No. | justrelied on the report.
2 "For one thing, thereisvirtually no 2 Q Inthe Droop and Verhoeven study, do all
3 information about teachers who taught 3 studentsin that study have approximately the same
4 reading, math and science in the schools 4 accessto theinstructional materials?
5 where instruction was almost exclusively 5 MS. DAVIS: Vague and ambiguous.
6 in English, save for abrief English 6 THE WITNESS: I'd haveto either reread the
7 language development.” 7 report or speculate, and I'd prefer not to speculate.
8 Was there supposed to be a-- 8 BY MR. AFFELDT:
9 A Lessonor -- 9 Q Ifit'snot explicitly stated that they doin
10 Q --course? 10 thereport, would that be your underlying assumption?
11 A It'susualy not called acourse in grade 11 A They al had the same access to instructional
12 school. A lesson or session. 12 materials?
13 Q Canyou add that to your -- 13 Q Approximately the same access to instructional
14 MS. DAVIS: If he's set on aword right here, 14 materials.
15 hecan, but | don't want him to guess and crossoneout. | 15 MS. DAVIS: Callsfor speculation.
16 THE WITNESS:. Yeah. Yeah. That'sagood 16 THE WITNESS: Yeah, | can't speculate. That
17 idea. Let methink for aminute. 17 would not necessarily be my assumption or -- not be my
18 MR. AFFELDT: Sure. 18 assumption.
19 (Gersten Exhibit 14 was marked for 19 Onething as | look at the Thomas and Collier
20 identification by the court reporter 20 report, they do say the Houston school system provides
21 and is bound separately.) 21 an ESL-content program for these students, which is what
22 BY MR. AFFELDT: 22 1 would call an ESL lesson, | think. | mean -- yeah,
23 Q What have you decided on? 23 that'swhat | would call an ESL lesson.
24 A | added the word "lesson." 24 BY MR. AFFELDT:
25 Q I'mgoing to hand you what has been marked as 25 Q Isthat what you would consider to be a
Page 627 Page 629
1 Gersten Exhibit 14 and ask if you can find in the Thomas 1 pull-out program or isthat a-- isn't a content program
2 and Collier report, which iswhat this exhibit purports 2 usualy onethat is dealing with academic content?
3 to be, the part where it provides you with information 3 A But these are -- when there'slessthan 20 in
4 onthese brief English-language development lessons that 4 onegradelevel, so there's not enough students for a
5 you referred to on page 9 of your expert report. 5 class, they're given an aternative language support
6 A No. That was an inference | made. 6 program.
7 Q Onh. 7 So | assumeit's -- their regular instruction
8 A Yeah. That was an inference | made. | don't 8 would not bein -- would not be by the ESL teacher,
9 believe they said anything about the day for these 9 because this teacher is providing support and would be
10 children, what the school day was like, other than when 10 working with, perhaps, 18 children who are native
11 they had ESL, the teachers were trained, were licensed, 11 English speakers.
12 credentialed. 12 It isn't obvious to me that most of the day
13 Q | see. Isthisbasicaly the sameinference 13 these children are taught by ESL specialists.
14 you were just explaining to me a moment ago? 14 Q Isone possihility that an ESL content course
15 A Yep. Yep. 15 means something akin to a sheltered content course?
16 Q Sothere's nothing in the Thomas and Collier 16 MS. DAVIS: Callsfor speculation.
17 report that saysit was a pull-out program. That's your 17 THE WITNESS: It would be real speculative.
18 inference? 18 It'spossible.
19 A That'san inference because that is, to me, 19 BY MR. AFFELDT:
20 traditionally the difference between an ESL model andan | 20 Q Soyou would be speculating either way?
21 immersion model, isthat the ESL model is the child has 21 A Yeah. It could be -- yeah, it could be content
22 aspart of hisor her day an ESL lesson. 22 area, ESL, but | certainly -- there's no reason to
23 Q Areyou familiar with the ESL model that was 23 assume that children are taught most of the day by an
24 employed in Houston during the time this study was 24 ESL specidist, aspecially trained ESL
25 going -- 25 teacher. They'rein aroom wherethey are far fewer
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1 thanthe minimum 20 for agrade level. 1 batch | received from Esquire didn't have one, so that
2 It doesn't -- | mean, anything is possible, but 2 madethings alittle confusing.
3 it'stheleast conceivable thing. Exactly what happens 3 MR. AFFELDT: Sure. Let's say when you get
4 inthelessonsis-- | don't know, but there would be no 4 these, which may be before we actualy -- you may get
5 reason from based on what they said to make that 5 these before the final hour of questioning.
6 assumption, other than they did receive some special 6 MS. DAVIS: Right. Okay. So 45 daysfrom
7 help. 7 receipt to make changes.
8 Q What page are you referring to? 8 Andisit clear, what am | getting so far? Am
9 A Page123. 9 | getting anything?
10 Q Haveyou read any of the other expert reports 10 MR. AFFELDT: You're getting a copy.
11 inthis case other than Dr. Hakuta's? 11 MS. DAVIS: A copy. Andthisisthe copy that
12 A No, | havent'. 12 Dr. Gerstenis supposed to --
13 Q From either defendants or plaintiffs? 13 MR. AFFELDT: Review.
14 A No, | haven't. 14 MS. DAVIS: --review. Okay.
15 MR. AFFELDT: Dr. Gersten, thank you for your | 15 MR. AFFELDT: And make any changesto.
16 time. 16 MS. DAVIS: To the copy, the certified copy?
17 (Discussion off the record.) 17 MR. AFFELDT: Yesah.
18 MR. AFFELDT: The stipulation that the parties 18 (Discussion off the record.)
19 have been using to date are: That the court reporter 19 MS. DAVIS: Send the certified copy to my
20 will keep the original until the changes and signature 20 attention. That isthe version that Dr. Gersten will
21 pages are received by the court reporter and the court 21 make any changesto. Theorigina isgoing to
22 reporter will provide a copy and an original signature 22 Morrison & Foerster.
23 page to the deponent; the court reporter will inform all 23 (Discussion off the record.)
24 parties of the changes, if any, and the court reporter 24 MS. DAVIS: I'll send you notification of any
25 will seal the original transcript and signature page and 25 changes by Dr. Gersten to his deposition transcript, and
Page 631 Page 633
1 changesin one envelope and send it to Ryoko Kita at 1 youwill then notify Mr. Affeldt.
2 Morrison & Foerster in San Francisco. 2 MR. AFFELDT: And Ryoko Kita.
3 MS. DAVIS:; Just for the record, so far thisis 3 (At the hour of 5:30 P.M., the deposition
4 totally different. I'm not really concerned that it's 4 was adjourned sine die))
5 different, but | have original transcripts and certified 5 1/
6 copiesand never heard of this person at Morrison & 6 /I
7 Foerster, but -- 7
8 MR. AFFELDT: Okay. 8
9 MS. DAVIS: -- I'mopentoit. 9
10 MR. AFFELDT: Okay. 10
11 And we'd also like to order one copy of the 11
12 certified transcript to be sent to Ms. Ryoko Kita, as 12
13 well. R-y-0-k-0 last name K-i-t-a. 13
14 (Discussion off the record.) 14
15 MR. AFFELDT: What do you need? 15
16 MS. DAVIS:. 45 days, if that's okay. 16
17 MR. AFFELDT: Sure-- 17
18 MS. DAVIS: Okay. 18
19 MR. AFFELDT: -- from the conclusion of the 19
20 questions from intervenors, assuming that that 20
21 happens-- 21
22 MS. DAVIS: Do you want to do it 45 days -- 22
23 MR. AFFELDT: From now? 23
24 MS. DAVIS: -- from like the receipt of when | 24
25 getthese? | would say transmittal letter but the last 25
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I, RUSSELL GERSTEN, Ph.D., do hereby
declare under penalty of perjury that | have read the
foregoing transcript of my deposition; that | have made
such corrections as noted herein, inink, initialed by
me, or attached hereto; that my testimony as contained
herein, as corrected, is true and correct.

EXECUTED this___ day of ,
2003, at ,

(City) (State)

RUSSELL GERSTEN, Ph.D.
Volume 4
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.

| further certify that | am neither
financially interested in the action nor arelative or
employee of any attorney of any of the parties.

IN WITNESS WHEREOF, | have this date
subscribed my name.

Dated:

LORI SCINTA, RPR
CSR No. 4811
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