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1 LOS ANGELES, CALIFORNIA 1 Concept 6 calendar school will not have adequate
2 WEDNESDAY, JANUARY 8, 2003; 9:06 A.M. 2 resources.
3 3 Q. That doesn't really answer my question.
4 ROSSE. MITCHELL, Ph.D., 4  What | want to know is-- let's try to come about
5 having been first duly sworn, 5 thisadifferent way. Maybe| can get an answer.
6 was examined and testified as follows: 6 Do all Concept 6 schools offer inadequate
7 7 accessto educational resources?
8 EXAMINATION 8 And you mentioned something in your last
9 BY MS DAVIS 9 answer, linking the calendar type to the resource.
10 Q. Dr. Mitchell, in your opinion, do students 10 And | want to know if you think there'salink
11 inal Concept 6 schools have inadequate access to 11 between the calendar of Concept 6 and inadequate
12 educational resources? 12 accessto educational resources.
13 MR. VILLAGRA: I'm sorry. Was that 13 A. Thereis arelationship between calendar
14 "adequate" or "inadequate"? 14 structure and resource adequacy.
15 MS. DAVIS: "Inadequate." 15 Q. Now, do al Concept 6 calendar schools
16 THE WITNESS. Wait. Now I'm confused 16 offer inadequate access to educational resources?
17 because| don't think what | thought | heard is what 17 MR. VILLAGRA: Objection; asked and
18 you said. 18 answered.
19 Can you read the question again? 19 MS. READ-SPANGLER: No. He keepsreferring
20 BY MS. DAVIS 20 to"resources." She'sasking about "educational
21 Q. Inyour opinion, do all studentsin 21 resources."
22 Concept 6 schools have inadequate access to 22 MR. VILLAGRA: Objection; asked and
23 educationa resources? 23 answered, misstates testimony.
24 A. There are several pieces to the question. 24 THE WITNESS: If we could hear the question
25 | need to break it down to respond to it. 25 again, so | can make sure that I'm hearing it right
Page 140 Page 142
1 Students in Concept 6 schools -- your 1 since other people are saying that it's not being
2 question refersto all schoolsidentified as 2 heard correctly. If | can hear the question again,
3 Concept 6. The gquestion does not separate the -- 3 please
4 does not makein apositive or negative sense a 4 MS. DAVIS. Canyou just read back my last
5 distinction by "students,” some students, all 5 question, please?
6 students, particular students. That part is 6 (Record read as follows:
7 important for how | respond. 7 "QUESTION: Now, do all Concept 6
8 And the following piece is "inadequate 8 calendar schools offer inadequate
9 resources.” The connection that | cannot make 9 access to educational resources?")
10 explicitly iswhether that's to be understood as 10 MR. VILLAGRA: Same objections.
11 inadequate resources will be the situation for all 11 THE WITNESS:. Herel need to make a
12 students, because the kind of resource isimportant 12 distinction between the nature of the question
13 and because -- that is, for example, socia 13 you're asking and the nature of the empirical study
14  resources -- not al of them are readily and 14 | performed for my expert report.
15 gpecifically constrained by the school; soitis 15 Theway | understand your question, | would
16 imaginable that students could have adequate social 16 berequired to do asite-by-site investigation on a
17 resources -- maybe not optimal, but adequate social 17 set of resource criteria and assess each site and
18 resourcesindependent of the calendar. 18 then be ableto declare that all, some or none of
19 Since we're looking at al Concept 6 19 the sites have adeguate educational resources.
20 schools, the calendar structure is the piece 20 Theinvestigation | performed was a
21 identified for linkage to resources. The calendar 21 satistical investigation, which discusses the
22 structure for Concept 6 isamultitrack structure. 22 matter of the pattern across sites and the
23 The Concept 6 calendar schoolsin Californiado not 23 probability that any given site might or might not
24 make equivalent provision of resources across 24 have adequate resources. And that's a different
25 tracks; sothereisarisk that astudentin a 25 kind of question posed and a different kind of data
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1 gathering activity, which meansthat the work | did 1 assessments. So that to say all schools are of a
2 doesnot directly address, as| specified, what | 2 particular kind is not apossible conclusion from a
3 understand your guestion to be. 3 datigtical anaysis unlessthereisno variability.
4 BY MS.DAVIS: 4 Inthe presence of variahility, the conclusion has
5 Q. Areyou saying that there is a probability 5 to be probabilistic, which meansthat thereis
6 that all Concept 6 schools do not offer adequate 6 underlying variability from caseto case in the
7 accessto educational resources? 7 Cdiforniadatathat all cases are not perfectly
8 A. Yes. 8 equivaent.
9 Q. But you are not saying that all Concept 6 9 Q. | appreciate that on the statistical
10 schools necessarily offer inadequate access to 10 anaysis. | just want to make surethat | get an
11 educationa resources; correct? 11 answer to the question that | asked.
12 A. There'sjust enoughinthat, I'd liketo 12 And the question was: In your opinion, do
13 hear it again to make sure that | can give the most 13 &l non-Concept 6 multitrack schools -- and, again,
14 succinct response. 14 I'musing that term as defined in your expert
15 (Record read asfollows: 15 report -- offer inadequate access to educational
16 "QUESTION: But you are not saying 16 resources?
17 that all Concept 6 schools necessarily 17 MR. VILLAGRA: Objection; asked and
18 offer inadeguate access to educational 18 answered.
19 resources, correct?') 19 THE WITNESS: | believe I've recently said
20 THE WITNESS: Based upon my empirical 20 that given the understanding of the nature of my
21 investigation, | cannot state unequivocally that in 21 investigation, the answer is --
22 dl cases, Concept 6 schools can be shown to offer 22 Now I've got the order of positive and
23 inadequate educational resources, | believe was the 23 negative lost here. One more time.
24 phrase that you used. 24 BY MS. DAVIS:
25 25 Q. Inyour opinion, do all non-Concept 6
Page 144 Page 146
1 BY MS. DAVIS: 1 multitrack schools offer inadequate access to
2 Q. Inyour opinion, do al not-Concept-6 2 educational resources?
3 multitrack schools -- and I'm using that as defined 3 A. Soall linked to not adeguate in your
4 inyour expert report -- offer inadequate accessto 4 question?
5 educationa resources? 5 Q. Correct.
6 A. The -- given the same kind of discussion | 6 A. And my answer relative to Concept 6 isthe
7 just offered about the nature of the investigation, 7 samefor those that are not Concept 6, that based on
8 | would have to offer the same conclusion. 8 the nature of my analysis, | cannot unequivocally
9 Q. Why don't you tell me what that conclusion 9 dtate -- because of underlying variability, | cannot
10 is. 10 say that all is perfectly linked to not.
11 A. Wéll, because | want to respond to your 11 Q. Isthata"no"?
12 question, but | believe that in essence | have 12 MR. VILLAGRA: Objection; asked and
13 responded to it already relative to Concept 6, | 13 answered.
14 need to back up alittle bit and recover what I've 14 THE WITNESS: Given the prior
15 said here. 15 understanding, an answer of "no" | believe is now
16 The investigations that | have undertaken, 16 acceptable.
17 particularly the statistical analysis presented in 17 BY MS.DAVIS
18 the expert report, are dependent upon assumptionsof | 18 Q. Soistheanswer "no"?
19 thevalidity of statistical analysis, which isthat 19 MR. VILLAGRA: Objection; asked and
20 you aretrying to develop confidence about whether 20 answered.
21 or not differences exist and, if possible, trying to 21 THE WITNESS: Given what | have said, yes,
22 develop estimates of how likely differenceswould be | 22 the answer is"no."
23 encountered. 23 BY MS. DAVIS
24 And that's not the same thing as saying 24 Q. Do you know how many school districtsin
25 that you have perfect individual-by-individual case 25 California operate Concept 6 schools?
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1 A. That was faster than | was listening. 1 reduced price lunch enrollment, English language
2 Again, please. 2 learner population, proportion of teachers fully
3 Q. Do you know how many school districtsin 3 certified or on emergency credential, API scores.
4 Cdiforniaoperate Concept 6 schools? 4 Are there other characteristicsin my
5 MR. VILLAGRA: And when you refer to 5 report? There might be that I'm not remembering,
6 "Concept 6 schools," are you using the term as he 6 but I'm certain those were included.
7 hasuseditin hisreport? 7 MS. READ-SPANGLER: Moveto strike as
8 MS. DAVIS: Yes. 8 nonresponsive.
9 THE WITNESS: | know that | gave a precise 9 BY MS.DAVIS
10 number in the report. What that number was, | no 10 Q. Thequestion was. Did you review the
11 longer remember. 11 performance of Concept 6 schools by district?
12 BY MS. DAVIS 12 MR. VILLAGRA: Objection; vague and
13 Q. You don't recal sitting here today how 13 ambiguous.
14 many school districts operate Concept 6 schools; is 14 THE WITNESS: If what | just said is not
15 that correct? 15 helpful, then | need some help. | need to know what
16 MR. VILLAGRA: Objection; asked and 16 you mean by "performance.”
17 answered. 17 BY MS.DAVIS
18 THE WITNESS: How many what? 18 Q. API scores.
19 BY MS.DAVIS: 19 A. Okay. | just said that.
20 Q. Schooal districtsin California. 20 Q. But did you look at Concept 6 schoolsin a
21 A. School districts? 21 lump of all Concept 6 schoolsin Cdifornia, or did
22 Q. Yes, school districts. 22 you analyze how Concept 6 schools perform by
23 A. Not how many schools, but school districts? 23 district?
24 Q. Yes. 24 MR. VILLAGRA: Just for therecord, | think
25 A. Precisely I'm not sure, but the number is 25 that'savery different question from what was asked
Page 148 Page 150
1 small enough that if | wereto say "four," | 1 previoudy.
2 wouldn't be wrong by much. 2 MS. DAVIS: | disagree.
3 Q. Do you recall the names of any of the 3 THE WITNESS: | think | began by saying, |
4 school districts operating Concept 6 schoolsin 4 wastrying to recollect what it was that | examined
5 Cdifornia? 5 by district and that included API scorein that list
6 A. Yes. 6 of characteristics | examined.
7 Q. Can you give me the names? 7 BY MS.DAVIS
8 A. | can remember some of the names. 1I'm not 8 Q. Do you know what the performance of
9 surel can remember all of them. | remember 9 Concept 6 schoolsin the Lodi School District is?
10 LosAngees Unified School District. | don't 10 A. Do | know what that level is?
11 remember what kind of school district PAlmdale is, 11 Q. Yes.
12 but Palmdale schools; Lodi, something with Vistain 12 A. Interms of specifying an average or a
13 it, | think -- and that'sfour. And if there'sa 13 range, no, | can't do that for you right now. |
14 fifth, | don't remember what it is. 14  would haveto refer to my data.
15 Q. In preparing your reports, in looking at 15 Q. Didyou look into that when preparing your
16 Concept 6 schools, did you review the performanceof | 16 report?
17 Concept 6 schools by district? 17 A. Yes, | took alook at what was happening in
18 MR. VILLAGRA: Objection; vague asto 18 termsof what kind of API scoresthere werein
19 "performance.” 19 variousdidtricts.
20 THE WITNESS: Didl doit by district? | 20 MR. HAJELA: Lynne, can we do an attorney
21 Dbelievewnhat | did by district for the Concept 6 21 sidebar here?
22 schoolswasto take alook at their characteristics 22 Can wetake a break for a second?
23 that | utilized in my analyses. And the 23 MS. DAVIS: Yes.
24 characteristicsthat | utilized in my analyses are 24 (Recess taken.)
25 inthe report, things like race, ethnicity, free and 25
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BY MS. DAVIS:

Q. Dr. Mitchell, when is the last time you
reviewed your expert report prepared in this case?
A. | read through it on the flight here, which
was Saturday, and reviewed a few sections on Sunday

aswell.

Q. Now, Concept 6 schools have instructiona
minutes equal to the typical 180-day schools; is
that correct?

A. If they're operating as specified by law,
they should have the same number of minutes, yes.

Q. Toyour knowledge, are there any studies
that find that the multitrack year-round calendar is
anegative for student achievement?

MR. VILLAGRA: Objection to the term
"multitrack year-round calendar." It's vague.

THE WITNESS: The question that you raise
brings to my mind -- though I'm not sureif it's
exactly the right response, brings to my mind the
reports produced by the Technical Design Group; so |
think that's an appropriate answer to your question.
BY MS. DAVIS:

Q. You said that the report by the Technical
Design Group bringsto mind my question. I'm
wondering --

OCoO~NOOUIDWNPE
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multitrack year-round calendar track-to-track
differences. What else? What else? My 1999 paper
addresses this question.

Q. That'sthe paper authored with Douglas
Mitchell?

A. Right.

Oh, what else? There's atechnical report

that was prepared by, | believe, White and Cantrell
in the Los Angeles Unified School District that
examines this question.

Q. Do you know what year -- ayear on that
technical report?

A. I'm not as sure the exact year. | know |
citeit in my expert report.

Q. Soit'sthereport that you cited to?

A. Correct. Let'sseeif there are others
that | can name for you right now. There aren't
others| can name for you right now, but there are
others.

Q. What isthe Technical Design Group?

A. By "What isthe Technical Design Group?' do
you mean what is that a shorthand for?

Q. Yes.

A. That's a shorthand for a group of roughly
half a dozen persons, which includes Eva Baker and

OCOoO~NOUIAWNPE
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A. I'm not exactly sureif | understand the
question well enough to know if there are other
studiesthat | should name than that one because the
language you used brings my mind to language similar
to my own expert report, and that language in my
expert report | remember using when making specific
reference to those studies. That's not an
exhaustive list of studies that have been produced
identifying negative association between the
multitrack year-round calendar and student
achievement.

Q. What are the other studies?

A. Let'sseeif | can be specific for you.

One study, the authors are Quinlan, Emmett and
George -- | think that's the right list of authors.
That may be around 1987. That was an evaluation of
achievement by schoolsin California, which included
separating out calendar types. Let'ssee. Burnss
technical report is an analysisthat includes --

Now, wait a second. I've got to stop
there. | would need to refer to things I've written
to be certain about how to characterize this report.
| believe that it includes the distinction between
traditional and multitrack calendar school
achievement differences. | know it includes within
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Brian Stecher -- who else? I'm not sure who else --
that work together to develop the statistical
methods used for school characteristic index
caculation, API score calculation, similar school
ranks. 1'm not sure what other activities right
now, and that this was a group put together in
response to the PSAA, which | believe stands for
Public Schools Accountability Act of -- when was
it-- 1999, | think. That's my understanding of
what the Technical Design Group is a shorthand for.
Q. Did this study by the Technical Design

Group find that the multitrack calendar caused
negative student achievement?

MR. VILLAGRA: Objection; misstates
testimony.

MS. DAVIS: I'm asking aquestion.

MR. VILLAGRA: It misstates the testimony.
He hasn't referred to a study. | think he's
referred to plural.
BY MS. DAVIS:

Q. Tothe Technical Design Group -- are you

referring to a study that's not cited in your
report, or are you referring to the study that's
cited in your report for the Technical Design Group?
How many studies relate to the --

6 (Pages 151 to 154)




O©CO~NOUIWNPE

Page 155

A. Okay. There are anumber of documents that
the Technical Design Group has authored that are
posted on the California Department of Education
website. | believel cite two of them in my expert
report.

Q. Which report are you talking about in
response to my question, asking for studies
regarding the achievement of studentsin multitrack
calendars?

MR. VILLAGRA: Objection; misstates
testimony.

THE WITNESS: Let me seeif | get your
question. Y ou wish to know from me which report
authored by the Technical Design Group provides the
finding that there is a negative association between
the multitrack year-round calendar and student
achievement in California schools?

Q. Yes.

A. | don't know off the top of my head the
title or number of that document. | know that |
citeit in my expert report. And | know that | cite
more than one document, but my recollection at this
timeis not clear as to whether or not both of them
provide estimates of that association between the
multitrack year-round calendar and achievement or

OCoO~NOOUIDWNPE
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MR. VILLAGRA: Objection; vague and
ambiguous asto "cause."

THE WITNESS:. My recollection is that that
report was similar to the Technical Design Group
report in that the effort was to determine whether
or not there was any association between the
calendar and student achievement.

There's some language in your question that
| did not offer in that response; so if you'll give
me the question again, I'll try to be direct to your
language, because | know that | didn't use all of
your language.

MS. DAVIS: Why don't you read back the
question.

(Record read asfollows:

"QUESTION: Did this study find that

the multitrack calendar caused

negative student achievement?"')

THE WITNESS:. There's another piece to your
guestion which | need to address, so that | can be
clear about what I'm trying to say. We may haveto
go one more cycle herein order to get there. And
that is your statement about causes negative
achievement is -- implies a different finding than
having a negative association or a negative impact.

OCO~NOOUITWNPEF
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only one of them, so that I'd like to be more
precise. But without having the documents to refer
to, it would be careless of meto try to tell you
right now.

Q. Do any of the reports that you read by the
Technical Design Group find that the multitrack
calendar causes negative student achievement?

MR. VILLAGRA: Objection; vague and
ambiguous as to "causes."

THE WITNESS: My understanding of the
analysis provided by the Technical Design Group is
to identify association, not causation.

BY MS. DAVIS:

Q. You aso mentioned areport by -- and
correct meif I'm wrong here. Isit Quinlan Emmett
group?

A. | don't remember the order, and I'm not
exactly sureif | remember the names right for the
second and third author. Quinlan | know isthe
first author. Yes, | mentioned that.

Q. Didyou rely on thisreport in preparing
your expert report?

A. | citedit, yes.

Q. Did this study find that the multitrack
calendar caused negative student achievement?

OCO~NOOUITDWNPE
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To say "causes negative achievement,” to me
implies that someone's absolute level of achievement
is expected to go down rather than to increase less,
that in a statistical analysis, where you compare
achievement outcomes -- when two groups are
different and you are comparing to the reference
group, your group of comparative interests, for
example, in this case, the reference group isthe
traditional on the single-track calendar and the --
well, wait. I've got to back up a second.

The Quinlan report singles out single track
from multitrack; so the referenceis the traditional
calendar.

Soif you areto look at the impact or more
precisely the regression coefficient for the
identification of a multitrack year-round -- if that
number is negative, it's often referred to as a
negative achievement impact. That doesn't mean that
there's negative achievement. It means that
comparatively speaking, they're not achieving as
highly, so it'sacareful issue of inference
associated with the statement.

And | just want to make that clear about
what it is one extracts from such analyses and
reports so that we're on the same page about
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1 language. 1 A. That paper did not pursue that question
2 So now the next cycle. | remember the 2 explicitly. It provided adescriptive anaysis of
3 question. You don't haveto read it again. 3 differences at thetime. The developmental question
4 Substituting the language distinction that 4 of things happening over time was examined at the
5 | offered here that you can't say "causes negative 5 between tracks within multitrack year-round calendar
6 achievement,” but if you ask -- how would you say it 6 schools. Soit'slike my understanding of Burns's
7 more precisely? Theway it's phrased right now, | 7 report, the question is a different kind of question
8 think it would need alot of editing to get the 8 that'sthe focus of the Mitchell and Mitchell paper
9 languagein away that makes me comfortable. But 9 of 1999. It does not pursue the question of
10 theimplication of the question is not missed. | 10 causation as a between-school analysis.
11 understand the implication of your question. 11 Q. You aso mentioned atechnical report by
12 For me, the implication of the question is, 12 White and Cantrell, which in your report is cited,
13 isthisastudy of causation. And the answer to 13 andit'sa 2001 report.
14 thatisno, it's not astudy of causation. 14 A. Uh-huh.
15 BY MS. DAVIS: 15 Q. Did thisreport find that the multitrack
16 Q. And you mean the Quinlan study that you 16 calendar caused lessimprovement in student
17 cited in your report? |Isthat what you were just 17 achievement than the single-track school s?
18 referring to? 18 MR. VILLAGRA: Objection; vague and
19 A. Correct, | wastrying to finish the answer 19 ambiguous asto "cause" and "lessimprovement.”
20 onthe Quinlan report question. 20 THE WITNESS: I'm sorry. But at thistime,
21 Q. You also mentioned the Burns technical 21 my recollection of that report is not as clear asit
22 report. 22 needsto beto answer your question with confidence.
23 Isthat also cited in your report? 23 BY MS. DAVIS
24 A. Yes. 24 Q. Inyour report, you discuss the inclusion
25 Q. Didthe Burnstechnical report find that 25 of abinary or dichotomous indicator for whether or
Page 160 Page 162
1 themultitrack calendar caused negative student 1 not aschooal isonamultitrack year-round calendar
2 achievement? 2 inthe School Characteristics Index.
3 MR. VILLAGRA: Objection; vague and 3 What isabinary indicator?
4 ambiguous asto "cause" and "negative achievement." 4 A. It meansthat it iseither trueor itis
5 THE WITNESS: My strong recollectionsin 5 not.
6 relation to the Burnsreport isin relation to my 6 Q. What isadichotomousindicator?
7 work on studying differences within multitrack 7 A. That's one of those multisyllabic words
8 year-round calendar schools. | don't have the kind 8 that people use to say the same thing.
9 of recollection that gives me confidence at this 9 Q. Do you know why thisindicator isincluded
10 timeto talk about whether an effort was made to 10 inthe School Characteristics Index?
11 have claims about causation for that report because 11 A. What | know | can say right now is that
12 my emphasisin the study of that report and its 12 when | was studying the description of the
13 valueto mein understanding what's known about 13 responsibility of the Technical Design Group to
14 multitrack year-round calendar schooling isits 14 produceits model included the requirement to
15 analysis of the separation of characteristics, 15 acknowledge the school's calendar as either being
16 including achievement across tracks within the 16 multitrack or not.
17 schoals, not the between-school comparison question | 17 Q. Now, the questionis: Do you know why the
18 that you'reraising. 18 indicator isincluded in the School Characteristics
19 BY MS.DAVIS: 19 Index?
20 Q. You aso mentioned your 1999 paper that you | 20 A. | have no personal knowledge of the
21 authored with Douglas Mitchell. 21 historical development of the charge given to the
22 Did this paper find that multitrack 22 Technical Design Group, and so I'm having some
23 caendar resulted -- let me step back, not 23 difficulty understanding exactly what you mean by
24  "resulted" -- caused lessimprovement in student 24 "to know" in order to respond with the kind of "yes"
25 achievement than single-track schools? 25 or"no" that often is preferred when you phrase a
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guestion thisway.
Q. Do you know -- I'm just wondering, the

indicator isin there.

Do you know why it was put into the School
Characteristics Index?

MR. VILLAGRA: Weéll, apart from what he
said aready, that the technical group is required
to put it in there --

MS. READ-SPANGLER: That's not areason.
Has anyone told him? Has he read anyplace?

OCoO~NOOUIDWNPE
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might be included in the School Characteristics
Index?

A. | don't believe | explicitly sought out
that information.

Q. Inyour report, you claim that the
inclusion of the multitrack year-round calendar
indicator in the student characteristics index
infers that schools on traditional calendars are not
otherwise comparable with schools on multitrack
year-round calendars without some compensation for

11 MR. REED: Why don't you try, "Do you have 11 their differences.
12 any understanding with respect to why?" 12 Do you recall this statement from your
13 MS. READ-SPANGLER: Yes. 13 report?
14 MS. READ-SPANGLER: If you don't know, you | 14 A. Yes.
15 don't know, and that's afine answer. It'saways 15 Q. If | told you that the inclusion of the
16 okay to say you don't know. 16 indicator wasthere simply as atool for the
17 MR. VILLAGRA: Wéell, apart from his answer 17 Department of Education to keep track of the number
18 that he has no knowledge of the charge given to the 18 of multitrack year-round schools that operatein
19 technical group, | think that's the difficulty that 19 Cadlifornia, would this change your statement that
20 he'shaving for his understanding of what he's being 20 the multitrack year-round schools and traditional
21 asked for. 21 caendar schools are hot comparable without some
22 MS. READ-SPANGLER: Maybe he can't provide | 22 kind of compensation for their difference?
23 any more knowledge beyond that, and that's fine. | 23 MR. VILLAGRA: Objection; vague and
24 think we're just trying to clarify that. 24 ambiguous and misleading.
25 THE WITNESS: For me -- and thisiswhy | 25 THE WITNESS: My response to a statement
Page 164 Page 166
1 want to know what you mean by "knowledge." Isit 1 likethat is| would find that hard to believe
2 the degreeto which | am supposed to be an insider 2 because the state has been in the habit of knowing
3 onthediscussion that produced the charge given to 3 what calendar on which schools operate for decades
4 the Technica Design Group? The answer to that is 4 and has kept track of it. It has been aregular
5 no, I'mnot aninsider. | was not invited to that 5 practice. Therewasabrief time-- | didn't mean
6 conversation. 6 tosay "brief." I'm not going to be more specific
7 BY MS.DAVIS: 7 than that because my recollection isn't clear --
8 Q. Haveyou heard anything as to why this 8 when it was not possible to get that data directly
9 indicator isincluded in the School Characteristics 9 from the state when requested. But historicaly,
10 Index? 10 that has been the habit of the state, to know that
11 A. | have been around some discussions about 11 information before the PSAA was ever in the
12 the development of the charge for the Technical 12 twinkling of the policy maker's imagination.
13 Design Group. | don't remember anymore whether or | 13 Q. Inmy question, though, let's assume it's
14 not school calendar was included in those 14 just inthereto keep track of the number of the
15 discussions. | was around very few, and these were 15 multitrack schools operating in California.
16 brief and not intentional . 16 MR. VILLAGRA: And when you say "in there,"
17 So | sort of don't know if | don't know in 17 where are we talking about?
18 thesensethat | can't say with certainty that | 18 MS. DAVIS: Inthe School Characteristics
19 actually know something in that way. | don't know 19 Index.
20 that | can say that | know something in that way 20 MR. VILLAGRA: Objection; misleading.
21 because | don't remember whether or not the calendar | 21 MS. READ-SPANGLER: How?
22 came up in these very few instances where | might 22 MR. VILLAGRA: She's assuming what the
23 know if it had come up. Thiswas awhile ago. 23 purpose of the School Characteristics Index is.
24 Q. That'sfine. 24 MS. READ-SPANGLER: It's a hypothetical.
25 Did you ever ask anybody why the indicator 25 MR. VILLAGRA: Yeah. Andif at thistime
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1 thehypothetical isincorrect, it's misleading. 1 multitrack year-round schools and
2 MS. READ-SPANGLER: Wédll, then say 2 traditional calendar schools are not
3 "incomplete hypothetical." 3 comparable without some kind of
4 MR. VILLAGRA: Objection; incomplete 4 compensation for their difference?")
5 hypothetical. Well, actually, to be more accurate, 5 THE WITNESS: Given what |'ve observed and
6 incorrect hypothetical. 6 giventhat hypothetical statement to respond to and
7 MS. READ-SPANGLER: Okay. Assumesfacts 7 ignoring historical precedent, which troublesme a
8 not in evidence because you don't know if it'san 8 lot, | would say something to the effect of you have
9 incomplete hypothetical. 9 included something in your model that indicates that
10 THE WITNESS: Asamatter of practice, a 10 something isup, that there are differences and that
11 variable would not be included in a statistical 11 theother variablesincluded in your model don't
12 effectsmodel if it genuinely was not believed to be 12 account for it. Thereisaremaining difference,
13 important. 13 and you might wish to attend to it.
14 MS. READ-SPANGLER: Let meexplain 14 MS. DAVIS: Okay. That's not responsive.
15 something about depositions. 15 MS. READ-SPANGLER: Moveto strike as
16 MR. VILLAGRA: He'sgoing tofinish his 16 nonresponsive.
17 answer. 17 MR. ELIASBERG: Do you have another
18 MS. READ-SPANGLER: Heneedstounderstand | 18 question?
19 when ahypothetical is presented -- 19 MS. DAVIS: I'd like him to answer the
20 MR. VILLAGRA: He'sfinishing his question. 20 question that I've already asked.
21 If you have a problem with the answer and you think 21 MR. VILLAGRA: Objection; asked and
22 it'snonresponsive, you can move to strike it 22 answered.
23 afterwards. 23 THE WITNESS: Let me hear it again so that
24 MS. READ-SPANGLER: | will. But when we 24 | cantry to narrow in on things.
25 take abreak, you should explain to him how to 25
Page 168 Page 170
1 answer hypotheticals. 1 (Record read as follows:
2 MR. VILLAGRA: Wdll, you know what? During | 2 "QUESTION: If I told you that the
3 the break, some folks might want to read what the 3 inclusion of the indicator was there
4 SCl isabout and what it does. 4 simply as atool for the Department of
5 MR. ELIASBERG: Professor Mitchell, maybe it 5 Education to keep track of the number
6 would help if she read back the beginning of your 6 of multitrack year-round schools that
7 answer. 7 operate in California, would this
8 THE WITNESS: Asamatter of precision, | 8 change your statement that the
9 don't carry thetitle "professor." 9 multitrack year-round schools and
10 MR. ELIASBERG: Fair enough. But would it 10 traditional calendar schools are not
11 hepif weread back the answer? 11 comparable without some kind of
12 THE WITNESS: | think if we just read back 12 compensation for their difference?")
13 thequestion and start afresh is probably the place 13 THE WITNESS: No, it would not change my
14 to begin. 14 conclusion.
15 MS. DAVIS: | think we have to go two 15 BY MS. DAVIS
16 questions up to get the -- starting with "if | told 16 Q. Why not?
17 youtheinclusion...." 17 A. | think | answered that in the response
18 (Record read as follows: 18 which you moved to strike.
19 "QUESTION: If | told you that the 19 Q. Why don't you answer that now.
20 inclusion of the indicator was there 20 Why not? Why wouldn't it change your
21 simply as atool for the Department of 21 statement?
22 Education to keep track of the number 22 A. Because the modd indicates a difference
23 of multitrack year-round schools that 23 that was not accounted for by other variables
24 operate in Cdifornia, would this 24 entered inthe model. The two are not perfectly
25 change your statement that the 25 comparable. If they were perfectly comparable,
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1 therewould be no effect measured. That's not the 1 what you mean, | may have done that and | may not
2 right term. "Measure" is not the right term. 2 have done that.
3 "Effect calculated” isthe right term. 3 But what you're asking isn't -- it isn't
4 MS. DAVIS: Why don't we take a break for a 4 making that -- because it's unlike the previous
5 minute. 5 question -- the previous question | could say to you
6 (Recess taken.) 6 what that sounds like to me and, therefore, which
7 BY MS. DAVIS: 7 methodology would be implied by the statement and
8 Q. Inyour expert report, did you compare 8 then| wasabletotell you"yes' or "no, | didn't
9 student achievement in multitrack year-round schools 9 dothat."
10 with student achievement in single-track schools 10 This present statement doesn't produce for
11 with the same socioeconomic status? 11 methe same ability to recognize the implied
12 MR. VILLAGRA: Objection; vague and 12 methodology, and so it makes it difficult for meto
13 ambiguous. 13 tell you"yes' or "no, | didn't do that."
14 THE WITNESS: Theimplication that | derive 14 BY MS. DAVIS.
15 from that statement is about methodology. And the 15 Q. Inyour report, did you look at APl similar
16 language | would use to explore what you meanwould | 16 school state ranked scores by school calendar?
17 beamatched-pair design, that isto say, taking one 17 MR. VILLAGRA: And the question is whether
18 group given some particular characteristic, like 18 it'sinthereport or whether herecallsit beingin
19 traditional single-track year-round calendar and 19 thereport?
20 another group which has multitrack year-round 20 BY MS. DAVIS
21 caendars and then compare them as matched ononeor | 21 Q. Doyourecadl it being in your report?
22 more relevant characteristics. A matched-pair 22 A. | guessat thispoint, | -- | think it
23 designisnot the design that was utilized to 23 would be easier for me to be timely and responsive
24 produce the findings in my report. 24  if questions about my report could be answered with
25 /il 25 my report in front of me.
Page 172 Page 174
1 BY MS.DAVIS 1 Q. That'sfair enough.
2 Q. Did you compare multitrack schools with 2 But do you recall in preparing your report
3 single-track schools with the same API similar 3 looking at APl similar school state ranked scores by
4 school state ranked scores? 4  school calendar?
5 MR. VILLAGRA: Objection; vague and 5 A. Thedistribution of API similar school
6 ambiguous. 6 rankswas presented and discussed for each of the
7 THE WITNESS: That's got enough technical 7 three calendar typesidentified in the report; so
8 words, I'd like to hear it again, please. 8 vyes, | recall doing that.
9 MS. DAVIS: Go ahead. 9 Q. Doyou recal how the multitrack calendars
10 (Record read as follows: 10 and the single-track calendars compare?
11 "QUESTION: Didyou compare 11 MR. VILLAGRA: Objection; vague and
12 multitrack schools with single-track 12 ambiguous --
13 schools with the same APl similar 13 THE WITNESS: On the --
14 school state ranked scores?") 14 MR. VILLAGRA: -- asto "multitrack
15 THE WITNESS: Her€'s -- there's some 15 calendar."
16 ambiguity in that statement in that precisely what 16 THE WITNESS: The comparison ison the API
17 you mean might change my answer. Sowhat I'mtrying | 17 similar school rank?
18 todo now isfigureout if | can respond to that 18 BY MS. DAVIS:
19 question in away that -- what | can't do for you 19 Q. Yes.
20 right now isthe way that question is worded, it 20 A. And the comparison on that distribution is
21 doesn't offer for me an immediate mapping onto a 21 across the three calendar types specified?
22 methodology of comparison. 22 Q. I mean, if it's easier for you to break out
23 And so it's not straightforward for me to 23 non-Concept 6 versus single track and then Concept 6

say "Yes, | did that" or "No, | didn't do that,"
because | know what | did. And depending on exactly

versus single track, that's fine.
A. Okay. Inthat case -- so now | understand
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what's embedded in the question. If | could hear
the question again, now | can proceed to answer.

(Record read as follows:

"QUESTION: Do you recall how the
multitrack calendars and the

single-track calendars compare?"')

THE WITNESS: Thedistribution of similar
school ranks for the three groups, single-track
calendars of thetraditional or other varieties with
the multitrack year-round calendar groups, which are
offered as Concept 6 or not Concept 6 -- the
distribution of rank scores -- similar scorings --

Thefirst basic finding is they're not
identical.

Let'ssee. What do | recall about the
nature of the details about their difference?

What | recall isthat as you proceed along
the distribution from lowest similar school rank to
highest similar school rank -- what precisely --
okay.

| have to take a different approach to it,
based on what | can recall presently.

For those receiving the highest ranks, the
proportion receiving highest similar school rank is
the rank produced after trying to account for school
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Mitchell.

(Whereupon, Exhibit Mitchell 1

was marked for identification.)
BY MS. DAVIS:

Q. Dr. Mitchell, isthisthe report that you

prepared in this case --

MR. REED: Whilewe're waiting for
Dr. Mitchell to look at this, can we ask the court
reporter to put time indicators in the transcript,
because of all the breaks and whatnot? Thisisone
of several examplesin which Dr. Mitchell istaking
alot of time to review the document, Just so we
have the relationship between the time and the text.

Isthat okay?

MR. VILLAGRA: Uh-huh. And just for
everybody's clarity, it looks like Exhibit B, when
it printed, there's a note for the definition of
certain symbols.

MS. DAVIS: Right.

MR. VILLAGRA: And there's ablank.

MS. READ-SPANGLER: Thereisablank.

MR. VILLAGRA: And so the blank should be
that sort of octagon or how many sidesthat is.
That's what that should be.

MS. DAVIS. That's odd.

OCO~NOOUPA,WNPEF
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characteristics, which -- which if we need to
discuss what that does, we can get into that |ater.

For the highest rank, thereis a greater
proportion of schools on the traditional and other
single-track calendars compared with the proportion
receiving the highest rank on the multitrack
calendars.

What else can | recall?

Somewhere in the very lowest ranks --
precisely which rank score, | can't recall right
now. At least Concept 6 multitrack year-round
schools of relatively higher proportion receiving
these lowest similar school ranks and the
single-track traditiona calendar schools -- what
that relative proportion is, | would need to refer
to areport before | make aclaim.

MS. DAVIS: Canwetake just abreak for
about two minutes? |Isthat okay?

MR. VILLAGRA: Sure.

(Recesstaken.)

MS. DAVIS. I'm going to mark as exhibit
Mitchell 1 the expert report entitled " Segregation
in California's K-12 Public Schools; Biasesin
Implementation, Assignment and Achievement with the
Multitrack Y ear-Round Calendar," offered by Ross E.
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MR. VILLAGRA: It probably didn't pick up
from Word.

MS. DAVIS: Butit'sin the actua chart?

MR. VILLAGRA: Yes.

MS. DAVIS. That's the strange thing.

Okay.
MR. VILLAGRA: | think it's across al of
them.

MR. REED: I'm sorry, Hector?

MR. VILLAGRA: Do you see on Exhibit B,
figure 1, the note values marked by the symbols
asterisk and blank. The blank should be what'sin
the box in the figure as that hexagon or octagon or
whatever it is.

MS. READ-SPANGLER: Would you mind if we
have Dr. Mitchell, like, draw that onto the one
that's going to be attached, because otherwise it's
going to be blank on al the printing?

MR. REED: Soisit the case that he was
using invisible ink?

(Discussion held off the record.)

THE WITNESS: And we had some exchange
about what that -- things -- I'm going to say, the
report -- because thisis not precisely what |
remember being the report, | feel myself in an
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1 awkward position. | know it'satrivia difference 1 A. What I'm saying is figure 13 and figure 14
2 interms of the substance of all the questions that 2 areadditional analyses of this relationship between
3 follow, but | just from the standpoint of, isthis 3 school calendar and similar schools state rank
4 what | intended to submit, thisis not perfectly 4 scores, that figure 12 does not represent the only
5 identical to what | intended to submit. So | don't 5 figure developed to analyze that relationship.
6 know. 6 Q. Wéll, how do the multitrack schools and the
7 MS. DAVIS: It sounds like maybe we should 7 single-track schools compare in figure 12?
8 just wait. 8 A. Infigure 12?
9 MR. VILLAGRA: Or we could put on the 9 Q. Right.
10 record that it's the signature page that appears to 10 A. Okay. Figure12isabox and whiskers
11 bethedifference. 11 plot, and in the report | describe how to read one
12 THE WITNESS: Well, the signature page and 12 of these plotsin terms of how it characterizes
13 thefigures, the symbol. 13 breaksin thedistribution. And the only apparent
14 MR. REED: Can | suggest we go on with the 14 difference highlighted by thisfigure isthe
15 understanding that those are the trivial differences 15 position of the median, which isthe line, which |
16 inthe report from that which you signed and 16 Dbelieve--
17 delivered? 17 Here's another difference between what |
18 THE WITNESS: Right. | just -- 18 believel originaly submitted, and thisis-- |
19 BY MS.DAVIS 19 believel originaly submitted color figures. |
20 Q. Sowe're okay? We're good? 20 don't know if they werefiled or the black and --
21 A. | think so. | wasjust trying to find out 21 the gray-scale version was produced for filing.
22 what the rules are here so that when | say something 22 Q. I'veonly seen the --
23 istruethat | don't find myself in a position where 23 MS. READ-SPANGLER: We didn't get color.
24 |'ve said something that later | would want to say 24 THE WITNESS: Okay. Because -- let me back
25 "No, that's not true. That's not what | meant." 25 uponthat. | doremember being concerned about
Page 180 Page 182
1 That'sal. I'mjust trying to be clear here. 1 whether or not color would be able to be reproduced
2 Was the discussion about these details 2 andfiled. AndI did print out an identical set of
3 recorded? 3 figuresin gray scale; so that isto say this
4 MR. REED: Yes. 4  Exhihit B, being concerned that the colors either
5 THE WITNESS: Okay. So | can now proceed 5 would not be acceptable or would not be readily
6 withwhat | havein front of me. 6 reproduced for distribution were produced in
7 BY MS.DAVIS: 7 gray-scale printout.
8 Q. Let'sturntofigure 12. 8 So when | made these figures, that box,
9 A. Okay. 9 whichisgray, wasyellow. And it waseasier to see
10 Q. Dr. Mitchell, let me know when you've had a 10 inthe color printout than in the gray-scale
11 chanceto review figure 12. 11 printout that the line inside the box was more bold
12 A. I'mat figure 12. | recognizeit, yes. 12 thanthe box itself.
13 Q. Doesthisrefresh your memory as to how 13 MS. READ-SPANGLER: The median?
14  multitrack schools compared to single-track schools 14 THE WITNESS: The median -- theline
15 intermsof API similar school state rank scores? 15 representing the median was alittle more bold in
16 Andyou have the 2001 figure. 16 itsprinting in the color figure, because as | look
17 A. Thisfigure 12 represents part of my 17 at this, | don't see much distinction in the
18 analysis of the distribution of similar schools 18 boldness of that line relative to the outline of the
19 dtaterank scores, and | recognizeit. | understand 19 box. | was prepared to refer to it in the way that
20 what it means. | can answer gquestions about this 20 | remembered the color figures, and it's not so
21 figure or the figures that follow that also relate 21 obviousthat when | look at that, that that's a
22 tosimilar school state rank scores. After 22 bolder line. | just want to be able to refer to the
23 reviewing those aswell, | will be happy to do so. 23 samething everybody islooking at in away that
24 Q. You're saying you want to review the next 24 makes sense. Yeah, yoursisnot asgray asmine
25 figureto -- 25 within the box, but your lines are all the same.
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So back to the question -- back to what |
was saying.

The line representing the medianisat a
higher similar school state rank of 6 for the
traditional single-track group. And theline
representing the median is at alower similar school
state rank of 5 for both of the multitrack
year-round calendar groups. So in thisfigure,
that's the only observable difference I'm able to
discuss for figure 12.

BY MS. DAVIS:

Q. There's no difference among school
calendars for the 25th percentile and the
75th percentile; isthat correct?

MR. VILLAGRA: Objection; compound, vague.

THE WITNESS: In the distribution -- there
are three distributions that are represented by
these box and whiskers plot. In the distribution,
the similar school rank at the 25th percentile,
whichis-- alittle loosely speaking means -- and
I'll use an example, because the real numbers make
saying what that percentage point is hard to
calculate off the top of my head.

If you had 100 schooals, the 25th school
would be at the 25th percentile as you rank them up.

O©CoO~NO O, WNPE
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order to pull apiece of the scale out that
preserves the ability to see the shape of the
distribution of rank scores from the lowest to the
highest count.

And then on the other scale is the count
for multitrack schools. And that scale has a much
smaller range, both absolutely in terms of its
minimum and maximum range, for example, 10 to
90 schools at any given rank. And that range was
chosen in order to have both the multitrack
year-round calendar subgroup line graphs appear on
the same graph and not have any empty space for
where no school counts exist.

Let's see.

The horizontal axis has the 10 possible
similar school ranks, 1 through 10. And so you
start at rank 1. And if you wanted to know how many
schools received that rank for each of the three
calendar groups routinely identified in the report,
you gotothe"1," you read up. You find the
symboal.

For example, the first symbol you encounter
as you work up is a square, and the square isthe
symbol used for the traditiona single-track
calendar schools. That means, to find out roughly
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And the position there has the same rank across the
three distributions, similarly at the

75th percentile.

BY MS. DAVIS:

Q. Why don't we talk about figure 13 and
figure 14. | have to admit to having alittle
trouble understanding the graphs. So if we could
walk through them, that would be helpful.

A. Okay. For figure 13, to start --

Q. Okay.

A. Okay. Thisisaline graph with two
scales. And there are separate scales because this
is about counting the number of schools at each
similar school'srank. And there are many more
schoolsin Californiaon the traditional calendar
and some -- and other kinds of single-track
calendars which are included with the traditional
calendar year, many more.

And so the -- that scale would move that
line far away from the other lines, if | had a
single scale; so the scale for how many traditional
single-track schoolsthere areison theright. So
if you look at the bottom, you'll seethat | bound
or pull out from the scale the range of 540 to 660
schools as a count at agiven particular rank in
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what count that corresponds to, you read on the
right-hand scale. And that count is somewhere
between 540 and 560, which are the intervals marked
on the scale closer to 560.

Immediately above that squareisacircle,
which isthe symbol for multitrack Concept 6
schools; so | ook to the left-hand scale to find
out what that count corresponds to, becauseit'sa
multitrack school and that count corresponds to
something slightly greater than 20.

And then, finally, to get al of the three
groups at state similar school ranksof 1, | can go
up to the diamond, which is the symbol for the
multitrack not-Concept-6 schools, and that count is
70. And | get that from the |eft-hand scale.

And so it's possible to go across all ranks
and see what the count is. The other thing that
this graph allows you to do is see how those counts
compare across ranks, where the counts are higher on
agiven rank both absolutely and within a given
calendar group.

So, for example, if | follow the circles,
which are all at the lower part of the graph from
|ft to right, and the circles are multitrack
Concept 6 schools, | can compare their heights. And
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that tells me relatively which rank was more or less
commonly represented for multitrack Concept 6
schools.

So for ease of identification, I'll take
the one we just talked about and then go to the
other end, which is easy to pick out at 10. And the
number of schools at rank 1 isin the low 20s and
the number of schools at rank 10 appearsto bein
the mid teens, which means when you compareit,
there are more schools on the multitrack Concept 6
calendar that received a similar schools rank of 1
than received asimilar schools rank of 10.

| think right now that's what strikes me as
avaluable discussion about how to read it and what
it allows you to do.

Q. | appreciatethat. Can we walk through
14 -- figure 14 aswell?
A. Sure.

Figure 14 -- it'stitle is " Shift Function
Comparison of the Distribution Characteristics of
CdliforniaS 2001 API Similar Schools Rank Scores
for the Multitrack Y ear-round Calendar Groupsin
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reference group?

For example, if two distributions are
identical in their shape but every -- and in this
case we have API scores; so I'll try to push the
exampl e toward this to improve being on track.

If al schoolsin one group have
distribution of a particular shape for their API
scores and al schools in another group have a
distribution of the same shape but they all do
relatively better, then you'll have horizontal lines
to compare, because if the shape isidentical, then
when you take one distribution and compareit to
another, for distributions of identical shape, you
have horizontal lines that are displaced from each
other by how much they differ in their measure.

If lines are not horizontal, then the shape
of the distribution differs as well asthe value.

Q. When you say "shaping," what do you mean by
that?

A. Isit appropriate to grab a piece of paper
and draw a picture? Well, we can talk pictures if
everybody can imagine abell curve. |severybody

23 Referenceto the Traditional Single-Track Year-Round | 23 okay with that image?
24 Cdendar Group." 24 Bell curve has anice property related to
25 In fairness to your response about 25 itthat | can -- that can raise a specific question.
Page 188 Page 190
1 difficulty quickly and readily understanding graphs, 1 If you have two distributions represented by a bell
2 thisoneisaless common representation seenin the 2 curveand they areidentical in their standard
3 literature, so that | would not assume equal 3 deviation, they have the same shape, but they may
4 familiarity with the layout here and what it means 4 not have the same mean, you may have a higher mean
5 relativeto the previous figure. 5 for one group than the other, then a shift function
6 A shift function is afancy name for -- but 6 will have the reference group on the horizonta axis
7 itembedsthis. It'safairly straightforward 7 andthelinethat represents that shift function
8 interpretation, | hope. 8 will beahorizontal line that will be displaced up
9 If you were to have afull graph of the 9 or down depending on whether the mean is higher or
10 distribution, which the previous figureisn't 10 lower. Wdll, reversethat. If themeanis
11 exactly the one to useto leap to this graph, but it 11 higher --
12 isalayout. If youtakeall the scoresand lay 12 My reference group has a mean of 50. The
13 them out and then ask, "Okay. After | get" -- and 13 group I'm comparing it with has amean of 40. They
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here -- I've got to slow down alittle bit.

By "decile" -- decileis 10th percentile;
so 10, 20, 30, 40, 50, 60, 70, 80, 90. And those
numbers are on the top of the graph. The horizontal
axisisvisible on the top of the graph in this
case, not the bottom, where people are used to
finding it, the scale for the horizontal axis. So
in order to get this --

First of all, it's explicitly a comparative
graphic strategy. A shift function requires you to
have a reference group, because what you're asking
is how does the distribution shift relative to the

both have bell-shaped distributions with the same
standard deviation. The reference group with the
mean of 50 now defines the horizontal axis. The
group being compared with the mean of 40 will have a
shift function which is a horizontal line displaced
10 units below the horizontal axis because the mean
differs by that much. So each -- at each place they
are different by that much, and that will represent
the displacement.

If that comparison group had a higher mean,
then it would have a positive value and it would be
ahorizontal line. Now, when the shapes differ,
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1 then the shift function need not be horizontal 1 following deciles relative to the traditional
2 anymore. 2 gingle-track calendar.
3 For example, when | first learned this 3 At the 30th percentile -- no. Wait.
4 method, the study was about whether exposing 4 Y ou see aline from the 30th percentile
5 newbornsto their mother's heartbeat after birth 5 going down one similar school rank, so that at the
6 facilitated increase in weight -- that newborns 6 40th percentile, the not-Concept-6 multitrack
7 would gain weight more or less rapidly. And what 7 year-round schools are now at that position in the
8 wasfound isthat for low birth weight infants, 8 distribution one similar school rank lower and at
9 exposureto their mother's heartbeat had a positive 9 each of the decilesin the distribution, that these
10 impact on increasing weight gain but not for high 10 positionsin the distribution remain one similar
11 birth weight infants. 11 school rank lower than the traditional single-track
12 And so that meant that the response was not 12 calendar schools.
13 linear. It had adifferential shape; so the shift 13 MS. READ-SPANGLER: You lost me at the
14 function for that would not be a horizontal line but 14 first decile.
15 would be a curve showing a greater shift at the low 15 MS. DAVIS: | was going to say, Hector, |
16 birth weight end reducing to no shift at the high 16 think it makes sense -- maybe with the graphs, is it
17 birthrate end. 17 okay if wejust have questions interpreting the
18 So that's what shift functions are about, 18 graphsthat anybody can ask?
19 isto seeisresponse or difference constant across 19 MR. VILLAGRA: Onething that I might point
20 thedistribution or doesit vary depending on where 20 outisthat thereistext that goes along with the
21 youlook inthe distribution. 21 graphs.
22 S0 this graphic sets the traditional 22 MS. READ-SPANGLER: Weveall read it, and
23 single-track calendar school as the reference group, 23 thisonein particular --
24 and so the squares are all found on the horizontal 24 MR. VILLAGRA: Sure. Go ahead.
25 axisof O, just to emphasize that. That's not 25 MS. READ-SPANGLER: | didn't even
Page 192 Page 194
1 conventiona. If you look in the literature, you 1 understand what you meant when you said -- I'm
2 won't find everybody plotting the reference group on 2 sorry. I'mjust an attorney -- "All distributions
3 thehorizontal axis. In somefieldsthisisamore 3 havethe samevalue at the first decile I'm not
4 common representation and everybody knows to assume 4 surewhat you're meaning by that.
5 that. 5 THE WITNESS: Y ou know how the bell-shaped
6 So the traditional single-track calendar is 6 curvehasalow tail that rises up to its highest
7 onthe horizontd axis at 0, and then there are two 7 point at the mean and then comes down out to a new
8 shift functions, one for each of the two multitrack 8 tail?
9 year-round calendar groups, the not Concept 6 and 9 MS. READ-SPANGLER: Right.
10 the Concept 6. 10 THE WITNESS: At therelatively low part of
11 Likein figure 13, not Concept 6 schools 11 thebeginning tail -- precisely whereisit's
12 arerepresented by diamonds and Concept 6 schools 12 10 percent, | would havetolook it up. Butit's--
13 arerepresented by circles. Soin thisgraphic, if 13 if you'relooking at sort of the big central part
14 you wereto follow the multitrack Concept 6 school 14 and then it comes out, it's out in that lower part,
15 shift function, you would find that at the first 15 thefirst cut, 10 percentile.
16 decile or the 10th percentile, all distributions 16 Y ou asked at that point, what's the similar
17 havethe same vaue, and so they're all on the 0. 17 schoolsrank, because all the schools have different
18 There's no displacement between any of the shift 18 ranksand you order them out and you say "Okay.
19 functions and the reference group. They all start 19 Weve gone through 10 percent of the schools. What
20 at the 10th percentile being represented by the same 20 dothey rank at that point?" Whatever it is, it's
21 similar school rank. 21 thesame.
22 At the 20th percentile, the multitrack 22 MR. HAJELA: Andit'saoneinal three
23 Concept 6 schools are not represented by the same 23 cases, isthat correct?
24 similar school rank, and so they're shifted down by 24 THE WITNESS: Isthat true?
25 one. And that remains that way for al of the 25 MR. HAJELA: | don't know.
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THE WITNESS: | could figureit out if |
had a calculator.

MR. HAJELA: It'sokay. I'm understanding
what you're saying.

THE WITNESS: It might betwo. It's
certainly not -- well, isit certainly not? | would
venture aguessthat it's not three. Oneis
probably the best guess to hazard without making the
estimate, but we can make the estimate from the
other graph. So | could make that estimate for you,
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MS. READ-SPANGLER: We can be here for
weeks.

MR. VILLAGRA: At some point -- I've let
this go and had you answer anarrative, but you
should be answering questions.

MS. DAVIS: Sowe're all satisfied.

MS. READ-SPANGLER: I'm goingto look again
at lunch. If I have more specific questions, I'll
have Lynne ask you. But | just feel stupid now,
basically.

11 because the other graph alows me to make that 11 BY MS. DAVIS:
12 edtimate, but it's not directly from observation 12 Q. Okay. Now, inlooking at figure 12 --
13 that | can make that estimate. | have to have the 13 actualy, you know what? Don't look at figure 12.
14 total number of schools, and then | have to figure 14 Why don't we look at page 20 of the report, which
15 out how many gets me to 10 percent. And then | 15 talksabout figure 12, now that we all haveitin
16 figure out which of those ranksiswhere I've 16 front of us. And at page 20, you said that there's
17 arrived when I've counted that many schools. 17 abiasinthe calculation of the SCI, which isthe
18 MR. HAJELA: Let meask it differently 18 basisfor establishing similarity in order to
19 because | do think | understand what you're saying. 19 determine the similar schools rank.
20 So if you're at the 20th percentile of 20 And I'm wondering what the biasis that you
21 Concept 6 schools, your similar school rank will be 21 werereferring to.
22 exactly one below whatever it was for traditional 22 A. Okay. Inthefollowing sentenceto --
23 schools? 23 wherel use the word, thereisa-- where | have the
24 THE WITNESS:. Right. And that's by virtue 24 phrase, "Thereisabiasin the calculation of the
25 of the measure that they have discrete integer steps 25 SCl, "l goontoidentify what it is that should be
Page 196 Page 198
1 inthe measure, that that exactnessis the result of 1 attended to in order to understand that similar
2 the nature of the measure. 2 school ranks have embedded within them something
3 So when | take each distribution and | 3 that should not be ignored.
4 count in how many schools gets me to 10 percent of 4 And what's embedded within them is that
5 that distribution, whatever that similar school rank 5 thereisanon-zero association, which isreferred
6 s, it'sthesamefor al of them. When| count in 6 to hereasanegative weight. There'sanon-zero
7 another however many schools it takes me to get to 7 association between the multitrack year-round
8 20 percent of them, that number is the same for the 8 cdendar and the school's API score.
9 traditional single track and for the not Concept 6, 9 What that means is that there has been an
10 but that number is one less for the Concept 6. 10 adjustment to the API score for the purpose of
11 So then | just keep counting along how many 11 comparing schoolsto create asimilar school rank
12 gets me another 10 percent and | ask what's the 12 that isrelated to the calendar itself, so that
13 valueinthe distribution for each of these three 13 these are not pure comparisons without the calendar
14 groups. If thereisadifference, then the function 14 being considered, as my graphic is a-- separates
15 will shift away from the reference group. 15 out calendar groups.
16 MS. DAVIS: Do you have any more questions? | 16 And ideally, that separation would show the
17 MR. HAJELA: I'm sorry. No. 17 magnitude of the differencesin totality, but it
18 BY MS. DAVIS: 18 does not because the model used to assign the
19 Q. Doyou fed that you've -- 19 similar school rank has already made some
20 Are you done explaining the figure, or did 20 adjustment, because the calendars are different.
21 you have more? 21 That'sthat negative weight that adjusts the
22 A. Wél, from my standpoint, everybody here 22 relative ranking of the school, because it operates
23 needsto feel that they understand. And I shouldn't 23 onamultitrack year-round calendar.
24 consider myself done until -- 24 And that means that | do not have an
25 Q. Thatisatall order. 25 unbiased representation of the differences between
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1 thecaendar groups. It's biased towards making 1 separate out multitrack year-round schools from the
2 them similar. 2 others, isthat that model has proposed an
3 Q. What isthe adjustment in the model that 3 adjustment related to the calendar itself.
4 you'rereferring to? 4 MR. HAJELA: Sotheindex has ascale from
5 A. The SCl, the School Characteristics Index, 5 one number to another and the fact that your
6 isthebasisfor establishing similarity when 6 multitrack shiftsyou up or down on that scale?
7 comparing schools to make similar school ranks. One 7 THE WITNESS:. Right.
8 of thefactorsincluded to accommodate differences 8 BY MS.DAVIS
9 inorder toidentify what is similar -- for example, 9 Q. And why ismultitrack given anegative
10 very rarely would anybody quibble about the fact 10 weight?
11 that if you have a school with avery high level of 11 Or is multitrack given a negative weight?
12 student poverty and you wanted to compareit to a 12 A. Theresult --
13 school with no student poverty that there needsto 13 MR. VILLAGRA: I'm sorry. What'sthe
14 be some way to gain perspective on that difference 14 question posed? Isit thefirst one or the second
15 in the student composition of the school. 15 one?
16 Well, that's one of the things that's 16 BY MS.DAVIS
17 included in the School Characteristics Index. The 17 Q. Isthe multitrack given a negative weight?
18 indicator on that is proportion of students on free 18 A. Yes, theresult of the model calculations
19 and reduced price lunch. So that's something that 19 to produce the School Characteristics Index includes
20 comesup alot in conversation among educatorsabout | 20 anegative weight for the multitrack year-round
21 whether or not it's fair to compare how things turn 21 indicator.
22 out at one school with another. 22 Q. Why isit negative?
23 MR. HAJELA: Hector, canl ask a 23 A. It meansthat after holding all other
24  clarification question? 24 things equal in the way that a statistical
25 So isthere acalculation that adjusts the 25 calculation does that, there remains a difference
Page 200 Page 202
1 rank? Or on the other hand, do you simply compare 1 between multitrack year-round calendar schools and
2 themto the different set of schools? Y ou can ded 2 traditional single-track schools, that all the other
3 withit two different ways. 3 thingsincluded in the model do not remove al of
4 THE WITNESS. Right. Thecalculationis 4 thedifferences. Thereremains adifference; so the
5 thecaculation of the index; so that then gives you 5 weight isdifferent from zero and that by negative
6 anumber that you can use to position schools 6 it meansthat the API score -- adjusted API score
7 relativeto each other. So the School 7 thatisholding al other things equal islower. If
8 Characteristics Index isthat thing being 8 it werepositive, it would be higher. But the
9 calculated, and it includes all of the conditions 9 weight isnegative meansthat it islower.
10 gpecified which can be referenced in that Technical 10 Q. Who has made the weight negative?
11 Design Group report. That's the index used to find 11 MR. VILLAGRA: Objection; vague and
12 schoolsthat are comparable. 12 ambiguous asto "made."
13 If two schools have the same or nearly the 13 BY MS.DAVIS
14 sameindex value, they are considered similar 14 Q. If you made --
15 schools. And | don't remember exactly the rule that 15 Who has assigned a negative weight to
16 wasused to say how far away from each other they're | 16 multitrack schools?
17 allowed to be to cometo that cluster of similar 17 A. Thisisafinding presented by the
18 schools. It's specified -- | don't remember the 18 Technical Design Group.
19 ruleused. 19 MS. DAVIS. Do you want to break for lunch?
20 And in order to get that score to be 20 MR. VILLAGRA: | just wasn't sure how he
21 compared, the multitrack year-round wasincludedin | 21 wasfeeling. We broke yesterday at alittle after

NDNDNN
abhwidN

the model to produce the index. And the multitrack
year-round as an indicator has a non-zero
contribution to calculation of that index, and

that's the bias that I'm referring to when | try to

12:00, and we started alittle earlier.

I don't know how you feel.

THE WITNESS: | think maybe it's okay to
pause for a moment about pacing.
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1 MR. VILLAGRA: We can go off the record. 1 substitute in this copy of your report. We'll keep
2 MS. DAVIS. Okay. 2 it asthe same exhibit number.
3 (Whereupon at 11:45 a.m. alunch 3 And if you could, just look over that
4 recess was taken, and the proceedings 4 report and let me know if that's the report you
5 reconvened at 1:11 p.m.) 5 submitted in connection with this case.
6 BY MS.DAVIS: 6 MR. VILLAGRA: Just to be clear for the
7 Q. Dr. Mitchell, in your opinion, how doesthe 7 record, this copy of the exhibit now hasa
8 negative weight that we were discussing before the 8 declaration by Jack London attached to it, and
9 lunch break affect the comparison of multitrack 9 Dr. Mitchell'sreport is attached to it asan
10 vyear-round and single-track schools with the similar 10 exhibit.
11 schoolsranking? 11 THE WITNESS:. Okay. Thisappearstobea
12 MR. VILLAGRA: Objection; vague and 12 faithful reproduction of the report | prepared and
13 ambiguous. 13 submitted and the attached declaration page, which |
14 I'm not sure | understand the question. 14 have also been provided with.
15 BY MS.DAVIS 15 BY MS.DAVIS
16 Q. How does the negative weight factor in to 16 Q. | just wanted to get a point of
17 the comparison of multitrack year-round schoolsand | 17 clarification on the box plot, and that isjust in
18 single-track schools? 18 regardto the whiskers. And if you want to just
19 A. Operationally what that weight doesis 19 look at figure 1, | think -- | just want to know
20 takesaparticular index score and movesit down so 20 what the specific range of the whiskersisin your
21 that the index value in the absence of the negative 21 box plots.
22 weight, assuming all the other weightswould remain | 22 A. If | could back up a second just because an
23 the same, would be higher. 23 earlier conversation about the nitpicky little stuff
24 | think I'm going to try that again because 24 inthereport. It has symbolsindicated in the
25 I'mnot sureif | got it right. 25 figure notes. For some reason a square was
Page 204 Page 206
1 If wetook all the weights we have and set 1 substituted for the circular octagonal figurein the
2 asidefor amoment the multitrack weight, produced 2 figure. Thisseemsto me to be perfectly adequate.
3 anindex score, then include the multitrack weight, 3 There'sastar figure as appears in the figure, and
4 becauseit's negative, the index score goes down. 4 there's an open symbol as appearsin the figure. So
5 That's operationally what that weight does. 5 I think it is understandable.
6 Q. Canyou give me an example? 6 Q. Isthisdifferent than what you submitted?
7 A. You mean, can | lay out the calculation to 7 A. It'satypefont issue. Therewasfont
8 show you how that works? 8 substitution when it was printed; so the printer
9 Q. I don't think you need to lay out the 9 provided that square instead of the -- as the open
10 calculation. | guessif you're saying "index score" 10 symbol instead of the circular octagonal symbol.
11 of -- I don't know. 11 Just one of those wonderful technological glitches.
12 Areyou saying there'sa-- 12 That was font substitution.
13 What score are you talking about? 13 Q. Okay.
14 A. The School Characteristics Index isthe 14 A. Sofigurel --
15 index to which we've been referring. That's my 15 Q. And | just want to use this as an example
16 presumption when | shorten it and just say "index." 16 sol can better understand all the figures. I'm
17 Q. Soif you want to just take an example, a 17 just trying to understand the specific range of the
18 school has a score of, you know, "X" number, and 18 whiskers.
19 then -- without the multitrack included, and then 19 A. Okay.
20 you include the multitrack. 20 Q. What isthe range of the whiskers?
21 What happens? 21 MR. VILLAGRA: Objection; vague and
22 A. "X" becomes smaller. 22 ambiguous.
23 Q. | think I'm following you. 23 THE WITNESS: | guess what might be
24 Y ou know what? 24 appropriate is something like the earlier discussion
25 While I'm thinking about it, let's 25 totry to make sure that what | believe I'm
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1 representing in the figure has been stated. 1 those scores reach farther out than you would have
2 Figure 1 is probably adifficult example, 2 expected asaresult of sampling.
3 though. You want to stick with figure 1 asthe 3 And so the circle or not perfectly round,
4 exampleto go through? 4 maybe more like octagon, and star symbolsindicate
5 BY MS. DAVIS 5 that there are five cases in the Concept 6
6 Q. If ther€'s -- you think that's particularly 6 distribution that have values outside of the range
7 difficult, | guess we could use another one. 7 that would have been expected for the size of the
8 A. Okay. Let meseeif | can spot onethat's 8 sample assuming an underlying normal distribution.
9 aneasier one. Okay. Thefirst onethat'seasy is 9 Whereasin the case of the not-Concept-6 and the
10 figure2. It doesn't have al the features 10 traditional calendar schools, al of the scores
11 potentialy possible, so that if we wanted to 11 observed are within the range of scores that would
12 include al the possible features of the plot, we 12 be expected based on this sampling assumption.
13 should go to figure 3. 13 MS. DAVIS: Hector, if you don't object,
14 MS. READ-SPANGLER: | wasjust thinkingten | 14 can| just make sure that nobody else has a question
15 might be clearer. 15 ininterpreting the box plot?
16 THE WITNESS: Okay. Tenisfine, too. 16 MR. VILLAGRA: Sure.
17 MS. READ-SPANGLER: Threeisjust kind of 17 MS. READ-SPANGLER: | do. Thismight have
18 squishy. 18 been abad example.
19 THE WITNESS:. Yeah. Let melook at ten. 19 I'm wondering for any given one of these
20 Tenworks, too. Theonethingthat'snotintenis 20 box and whisker plots, isthere, like, a standard
21 the presence of the star symbol, but otherwise it's 21 calculation of the range for whiskers?
22 fine. 22 THE WITNESS: Yes. | don't know the
23 MS. READ-SPANGLER: How about eleven? 23 agorithm by heart. | canlook it up. Theseare
24 THE WITNESS: Okay. Eleven actually helps 24 generated through a computational algorithm. It
25 to exemplify one of the issues related to using 25 defines where those points should be and precisely
Page 208 Page 210
1 this; so eleven works. Sowe'll do eleven. 1 how that algorithm operates. | don't walk around
2 The whiskersin figure 11 are present for 2 withthat in my head.
3 dl three calendar groups, but not in exactly the 3 MS. READ-SPANGLER: If | ask if it was one
4 sameway. The box part boxesin the middle 4 half timesthe interquartile range, you wouldn't
5 50 percent from 25 to 75 percent of the 5 know?
6 distribution. Then the whiskers extend out and 6 THE WITNESS: It's one of those things |
7 the-- inthe case of the traditional single-track 7 leaveinremote memory. | look it upif | need to
8 caendar, they extend out to the full range of 1 to 8 know it. There's some thingsthat | take advantage
9 10. For the state rank score at -- the bottom 9 of thefact. If I'm going totalk about it and |
10 whisker isat 1 and thetop oneisat 10. 10 know I'm going to talk about it, like when I'm
11 What that tells you is that the range of 11 giving alecture, | will go to my remote memory on
12 thescoresin the distribution in this case isthe 12 theshelf, pull it out and remind myself what's the
13 full range of possible measure from 1 to 10. And 13 precise definition.
14 unlike the plot for the Concept 6 schoals, there are 14 MS. READ-SPANGLER: That's something that |
15 no casesthat sit outside the range of scores that 15 would want to know when he comes back next time.
16 it would be expected in a statistical sense of 16 Would you want us to write you aletter to get him
17 expectation. 17 tolook it up before he comes back?
18 The whiskers say to you how far out given 18 MR. VILLAGRA: Sure. That would be great;
19 the sample of scoresyou would -- given statistical 19 sothere's no question about what it is that you're
20 assumptions of an underlying normal distribution, 20 asking about. That would be perfect.
21 that bell-shaped curve that people are familiar 21 MS. DAVIS: Anything else?
22 with, how far out the range of observed scores 22 MR. REED: | had aquestion.
23 should extend. Any observed score outside of the 23 MR. VILLAGRA: Just to be clear, interms
24 whiskersis called an outlie or extreme score, 24 of alowing this, thisis being done in the interest
25 because based on the sample of scores observed, 25 of moving things along quicker; so this should
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factor into the necessity of maybe athird day, if
at all.

MR. REED: I'mtryingtointerpretin
figure 11 -- the box is supposed to be the 25th --
I'm sorry. It's supposed to represent that cluster
of values between the 25th and 75th percentile. In
figure 11, under the multitrack Concept 6 bar, what
does that mean for the lowest quartile? Whereis
that represented in that particular plot?

THE WITNESS: What that meansisthat all
of the lowest quartile has the same value as the
beginning of the next quartile; so there's no
dispersion away. If inthe table below the figure,
the 25th percentileislocated at a state rank of
1, that's the lowest possible score on the scale,
which means that from 0 to 25 everybody stacked up a
singular score at that point, which is the edge of
the box.

MR. REED: Okay. Thanks.

BY MS. DAVIS:

Q. Dr. Mitchell, in your report, in what year
or years did you look at student achievement in
multitrack schools?

MR. VILLAGRA: Hold on asecond. Just to
be clear, when did he do his analysis, or what was
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Y ou want to take a break?
(Recess taken.)
BY MS. DAVIS:

Q. Why didn't you analyze data -- and I'm
talking about the figures that are included in your
report at Exhibit B -- for years other than 20017

A. I'mtrying to remember the various
considerations that | had at thetime. | know one
of them was simply time, how much data could |
collect and analyze in the time frame that was
presented to me for production of the report. It
was avery large time difference between the time
presented to me to provide the report in full draft
and thetimethat it finally got filed. Andso |
don't think | really had any extratime to work on
it, in any great attention anyway, after that
initial date. But in thetime frame | had to make
judgment, there was only so much data | could
handle. And that was one of the considerations for
why this --

At that time, this was the most current
state data that | could access to examine the
question. And what appeared to be most relevant was
to say -- was to begin with the question of how do
things stand now, where that was now.
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the year of the data that he was using?

MS. DAVIS: Year of thedata. | don't know
if there was one year or more than oneyear. That's
what I'm trying to find out.

THE WITNESS: The dataanalyzed that led to
the generation of these figures was the data
utilized for the 2001 API scores.

BY MS. DAVIS:

Q. Didyou anadyze datafor any other year?

A. Inthe generation of these figures and
tables --

Q. Yeah, well in the generation of the figures
and tables.

A. If werestrict the discussion to the
generation of these figures and tables, that isthe
time frame analysis.

Q. Didyou anayze data anywhere else in your
report for years other than 20017

A. In other research activities -- for
example, the 1999 Mitchell and Mitchell paper, |
have looked at the relationship between the calendar
and the calendar track for different years than
2001.

Before you start the next one --

Q. Sure.
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The accessibility of state-level data other
than this set that would allow me to pursue the
question was quite limited should | have had time,
because prior to the adoption of the Stanford 9 as
the state-level test that all schools must utilize
in standardized testing of their students, there was
no common statewide measure of student achievement;
soif I had time and resources, | could imagine at
least collecting any other data sets available and
asking the same questions.

But time and resource constraints,
relevancy considerations, access possihilities --
those, I'm sure, | took into account when making the
decision to look at the 2001 data. If there were
other considerations, | can't declare with
confidence right now.

Q. Inlooking at your figures at Exhibit B of
your report, can you tell if multitrack year-round
schools are improving year to year in terms of
student achievement?

A. My analysis does not offer achievement
growth tragjectory-type analysis, which it seemsto
me the question you're proposing is. Istherein
this presentation of figures 1 through 14 an
analysis of achievement growth trgjectories?
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1 The answer to that is"no." 1 on"B"track?
2 Q. Isthere analysis of achievement growth 2 A. My examination of student and teacher
3 trgjectory contained in your expert report? 3 identified data by track within the school districts
4 A. My recollection, as I'm thumbing through 4 wherel have available data from which | have had
5 thereport here, isthat | did not include that 5 datamade available to me.
6 discussion, but I'm looking for it to figure out if 6 Q. Do you have any opinion asto why thereis
7 1did. 7 aparticular group concentration on "B" track?
8 What is not exactly achievement growth type 8 MR. VILLAGRA: Objection to the extent that
9 trgjectory discussion but bears some resemblance to 9 it calsfor him to speculate asto why it happens.
10 itisincluded on page 25. But to be precise, there 10 THE WITNESS: By -- bad start --
11 isno explicit discussion of an analysis of 11 There are some reasons that are sure to be
12 achievement growth trajectories in the report. 12 identified in the research literature, and then
13 Q. Inyour report, you claim that "B" track 13 there are some reasons that | remember being offered
14 "ghettoizes' the poor and ELL students with the 14 inconversations at times -- what I'm doing isI'm
15 least experienced and least qualified teachers. 15 bragging here that these conversations I'm not going
16 On what do you base your opinion that 16 to be able to produce for you in the same way that
17 "B" track is"ghettoized"? 17 we went through yesterday with whom and when. There
18 MR. VILLAGRA: Objection; compound, 18 are conversations |'ve had where reasons have been
19 misstates the record and ambiguous. 19 offered.
20 THE WITNESS: What is meant by the 20 For example, in the research literature,
21 sentence, where dataare available -- it is clear 21 thereisan explicit statement that in the Oxnard
22 that theleast popular track ghettoizes the poor and 22 school district, it seemed expedient to encourage
23 English language learning students with the least 23 children of migrant families -- no -- to encourage
24  experienced and least qualified teachersin the 24 thefamiliesto enroll their children on "B" track.
25 school, which isfound on page 25. 25 That isto say it was an active recruitment policy
Page 216 Page 218
1 What is meant by that isthereis 1 by the school district to encourage differential
2 substantial concentration of poor and English 2 enrollment on the "B" track; so that's one reason
3 language learner students on the "B" track and 3 why such concentration is observed.
4 that's the same place where there's substantial 4 BY MS. DAVIS:
5 concentration of low experience and not fully 5 Q. Andin Oxnard, the migrant families were
6 credentialed teachers, so that like a neighborhood 6 encouraged to enroll in "B" track in order to
7 ghetto, thereis a clear character that can be 7 increase average daily attendance -- now I'm reading
8 ascribed to it by virtue of the clear concentration 8 from your report at page 25 -- since the
9 of aparticular group. 9 subpopulation was known to take extended vacations
10 BY MS.DAVIS: 10 during January well after the Christmas holidays
11 Q. Why do you think there's a clear 11 when there was little demand for their labor.
12 concentration of aparticular group on "B" track? 12 Am | understanding it that there was a
13 A. To answer that question -- 13 policy to encourage migrant familiesto the "B"
14 MR. VILLAGRA: Objection to the extent it 14  track so they would miss less school ?
15 callsfor speculation. 15 MR. VILLAGRA: Isthe question whether
16 Are you asking what his basisis for making 16 that'swhat you're understanding or whether your
17 that conclusion? 17 understanding is correct?
18 MS. DAVIS: Sure. 18 MS. DAVIS: Whether my understanding is
19 Q. What'syour basis for making that 19 correct.
20 conclusion? 20 MR. VILLAGRA: Okay.
21 A. It appearsto me now that I'm not sure what 21 THE WITNESS: The-- let'ssee. How do |
22 question I'm answering; so I'm happy to listen again 22 need to say this?
23 sothat | can answer it. 23 At thistime, my recollection isthat the
24 Q. What isthe basis for your conclusion that 24 report from which that summary was derived, that
25 thereisaclear concentration of aparticular group 25 summary statement discussed that -- asthe
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motivation for that policy, that there was adesire
to increase the average daily attendance of this
subgroup by encouraging their enrollment on the
"B" track because the "B" track was not in session
in January and that this subgroup was not oftenin
attendance for some portion of January.

That's my recollection of why it isthat
this statement is here, to exemplify that thereis
at least one case where it is clear that apolicy
decision was made to create in the non--

What's the word people liketo use in the
perjorative? That isto say, "ghetto" hasa
negative connotation when you say it often. In part
| intend it; but in part, it's al'so important to
know that it's aword that has a meaning that need
not necessarily be negative.

But that, this produced aghetto. This
produced a concentration of people with similar
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So that's why | qualify this with without
examination of potential consequences other than the
declared objective, it would sound reasonable and
has been evidenced in at least one other case as the
kind of logic employed for the adoption of an
alternative calendar.

Q. But my questionwas: You said
"ghettoizing" is not always a negative term.

Areyou saying that the term "ghettoizing"
with respect to the Oxnard practicesis negativein
this case?

MR. VILLAGRA: Objection; asked and
answered. Objection; incomplete hypothetical .

THE WITNESS: | think | said that | was not
concerned about being sure that the reader would be
free of the negative connotation, because from what
I've been able to observe, | think the negative
connotation should be confronted when trying to make

19 characteristics and that this is an example of 19 ajudgment about whether or not thisis a good thing
20 declared reasoning behind this outcome of locatinga | 20 or abad thing.
21 ghetto on a particular track on a multitrack 21 BY MS.DAVIS:
22 year-round school. 22 Q. Areyou using the connotation negatively?
23 BY MS. DAVIS 23 MR. VILLAGRA: Objectionto "using." It's
24 Q. You say that the term "ghetto" is not 24 vague and ambiguous.
25 dwaysanegative. 25 THE WITNESS: In order to build some
Page 220 Page 222
1 Do you think it's a negative in looking at 1 context for my use of the term, to help clarify what
2 Oxnard's policy to encourage migrant workersto 2 I'mtrying to accomplish by its use, I'm looking at
3 enrall their children on "B" track so that they miss 3 page9. Andwhat | believe would be afair
4 lessschool? 4 inference by the reader isthat ghettoizing isto
5 A. The declared reason standing alone without 5 emphasize isolation or extreme concentration,
6 consideration of other conseguences as aresult of 6 depending on how you want to think about it; that
7 thepolicy | believe would be fairly well received. 7 is, you can think about a group being isolated on a
8 Anexample of asingle-track year-round school in 8 particular track. Andwhat do | mean by "isolated"?
9 termsof this calendar strategy for responding to 9 | mean that they're extremely concentrated there and
10 family behavior that'simportant is that one school 10 very low representation on the other tracks.
11 district of which I'm aware -- they went to a 11 BY MS. DAVIS:
12 single-track year-round calendar to try to capture 12 Q. My question was. Areyou in your report
13 thisno school in January effect without going to 13 using "ghettoizing" negatively?
14  multitrack because they didn't need to necessarily 14 A. Inthe sense that "negative" meansto raise
15 takethat path. 15 concern that something is problematic, yes.
16 They discovered that a consegquence was they 16 Q. And you're using that term negatively with
17 didn't have students missing school in January, but 17 respect to Oxnard's policy as reported in your
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they were missing school in July. So thisrationale
clearly seemed like alogical rationale to this

other school district. | don't know whether they

used thisreport to motivateit. What I'm saying is
that it seemed like alogical rationale and they
discovered that there was another consequence. They
solved the problem of absence in January and created
aproblem with absencein July.

report?

MR. VILLAGRA: Objection; vague and
ambiguous.

THE WITNESS: | believethatitis
problematic to have apolicy that explicitly
concentrates one identifiable group on an attendance
track such that it isisolated from the remaining
school population by virtue of that assignment.
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1 BY MS.DAVIS 1 THE WITNESS: At thispoint | feel as
2 Q. And why isthat? 2 though | should have moreto say but that nothing is
3 MR. VILLAGRA: Inthe abstract or with 3 coming to mind at present, which --
4 respect to concentration and isolation on "B" track? 4 MR. VILLAGRA: Do you feel we should take a
5 MS. DAVIS: Inresponse to his response, 5 break?
6 which seemed to meto be morein the abstract. 6 THE WITNESS: That might be amore
7 THE WITNESS: Y esterday we discussed what | 7 efficient way to use the time than everybody hanging
8 wastrying to get at by using the term "socia 8 around waiting for meto think of something to say,
9 resources." Thisiswherel think it'simportant to 9 or we could go on to another question and revisit
10 hbecome concerned about isolation and extreme 10 it. Butl dofed sort of in amental holding
11 concentration, that if you have avery extreme 11 pattern where nothing is moving.
12 concentration of a particular group, especialy when 12 MR. ELIASBERG: It's been about an hour.
13 that group is known to have academic achievement 13 It may bealogical time for a break anyway.
14  risks, they -- the members of that group 14 MS. DAVIS: That'sfine. Let'stakea
15 concentrated on that track have very limited access 15 bresk.
16 by virtue of the structure of the calendar to the 16 (Recess taken.)
17 remaining student body and thereby have 17 BY MS.DAVIS:
18 significantly reduced probability that they can 18 Q. Dr. Mitchell, before we started talking
19 develop relationships or, in other words, build a 19 about Oxnard specifically, we were talking about
20 socia network with those persons who might serveas | 20 research and literature regarding the reasons why
21 resources to their membership in the school, their 21 thereisaparticular group concentrated on "B"
22 accessto -- for example, in the case of children of 22 track. And you had started with Oxnard as
23 migrant families, models of fluent English and 23 literature on that topic. And I'm wondering if
24 fluent English discourse. 24 there's any more research or literature you're aware
25 And these are considerations that must be 25 of.
Page 224 Page 226
1 taken into account, not merely whether or not you 1 A. Yes.
2 canimproveyour ADA. 2 Q. And what isthe research or literature? If
3 BY MS.DAVIS 3 you could, give metitles and authors.
4 Q. Anything else? 4 A. With respect to within multitrack
5 A. What I'm trying to figure out in responding 5 year-round schools with track-to-track differences,
6 toyour question is the degree to which "anything 6 there'sapaper presented at the American
7 else" meansdo | have other thoughts or 7 Educational Research Association by Ruth Knudsen in
8 considerations about isolation being problematic, or 8 something like 1995. There's apaper in
9 do | have thoughts and considerations about 9 Anthropology and Educational Quarterly by -- | think
10 isolation being problematic in reference to the 10 theauthor -- thefirst one here -- I'm not sure I'm
11 statement about Oxnard School District? 11 goingtogetitright. | think her nameisMarjorie
12 Q. Wéll, let's take them both. 12 Orelana Faustich, and the second author is Barrie
13 Why isisolation problematic other than 13 Thorne.
14 what you just mentioned in your last responsein the 14 | don't remember which of the Burns and
15 situation in Oxnard, if anything? 15 Mason paperstak about track-to-track differences
16 A. Outside of what I've said so far, | don't 16 within multitrack year-round schools. 1'm pretty
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feel asthough I'm in aposition to offer atimely
and thoughtful response as it regards the Oxnard
School District example.
Q. Any other thoughts as to isolation being a

negative outside of the Oxnard school context?

MR. VILLAGRA: We're till talking about
isolation on a particular track?

MS. DAVIS:; Uh-huh. Isolation, and he also
says "isolation or concentration."

surethat at least one of themis cited in my 1999
Mitchell and Mitchell paper. In fact, most of the
literature on this question is cited in that paper.
| say "most" because I'm not sure whether | got it
all cited in that paper or not. And if it's not
there, I've given you the ones | can easily remember
at thistime.

Well, two names popped into my head right
after | said that.
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1 It was a dissertation that was submitted at 1 thisreport. But I'm not clear onthat. These
2 Northern Arizona University by -- | believe the name 2 papers have been part of what | thought about,
3 isJanet Stimson. | think she also had some brief 3 worked on for several years now. And to distinguish
4 summary article published in Thrust for Educational 4 between whether or not I've reviewed them for this
5 Leadership, but that summary article doesn't really 5 purpose or for other purposes, the clarity of the
6 giveyou accessto what she learned in her 6 distinction isn't available to me right now.
7 dissertation in ameaningful way. And by 7 Q. For which school districts do you have data
8 "meaningful" | mean access to the particulars of the 8 showing concentrations of particular groups on
9 methodologies so that you could subject it to 9 "B"track?
10 scholarly peer review. That's not available to you 10 A. I'mtrying to think how many districts are
11 inthe summary articlein Thrust for Educational 11 named in that research literature.
12 Leadership. 12 Los Angeles Unified School District
13 | just said two names popped in. Whois 13 identifiesitself in the technical report.
14 the other name? Oh, Robert Burns -- the paper cited 14 Q. Inthetechnical report?
15 inthisreport. | don't remember precisely where 15 A. The White and Cantrell technical report.
16 now inthereport -- his paper. 16 Q. Okay.
17 | don't remember other than the ones cited 17 A. | believe, but I'm not certain, that
18 about the Oxnard Unified -- it's not a unified 18 Ruth Knudsen identified Long Beach schoolsin her
19 didtrict. It'sa-- School District isthetitle. 19 paper, but I'm not certain of that. Either
20 Other than that paper cited, | don't 20 Bob Burnsor Janet Stimson -- Bob Burnsis Robert
21 recollect that within school track-to-track 21 Burns -- one of those two placesidentified, |
22 difference analysis was provided again by Norman 22 think -- I'm not sure the district. For some reason
23 Brekke. 23 | know which district that is. That district is
24 With not exactly the same level of 24 San Bernardino Unified School District, and that
25 attention to the question, the White and Cantrell 25 sincel never talked to either of them, | know that
Page 228 Page 230
1 paper cited does discuss that there are, within 1 if they had a confidentiality agreement, they did
2 school track-to-track, differencesin multitrack 2 not breachit. Andfor me to know that, | believe
3 year-round schools. 3 that they were actually named in one of those two
4 At thistime, no others are coming to mind 4 documents.
5 that | can give you sufficient reference information 5 As aready discussed, the Oxnard school
6 toidentify them. 6 district has been identified.
7 Q. Did you consider the literature that you 7 Who else?
8 just listed in preparing your expert report in this 8 In the work conducted jointly by Burns and
9 case? 9 Mason, I'm not sureif they identified districts or
10 A. Those papers named and others may be 10 not. Thereare severd intheir data, and | just
11 included which | cannot name for you, that isto 11 don't recollect whether or not they identified the
12 say, | haveto hold in reservation, which | can't 12 districts that participated in their research
13 right now recollect for you, were al considered 13 activities.
14  either directly or indirectly, because as|| 14 To the best of my recollection, that's the
15 mentioned, these papers are cited in that 1999 15 list of names of districts identified in the
16 paper, which, of course, the 1999 paper was also 16 research literature by name that | can provide to
17 used in developing my understanding to write this 17 vyou.
18 report. 18 Q. Do you have any data independent from the
19 Q. Which of the literature did you consider 19 datacontained in the research literature?
20 directly in preparing your expert report? 20 A. If you exclude my own work --
21 A. Certainly if it'scited in the expert 21 Q. What do you mean by your own work? The
22 report, | have absolutely no doubt | considered it 22 work that you said that you can't disclose what the
23 directly. All of the papersthat | named, | have a 23 names of the school districts are? |sthat what
24  sense but not a certainty that they're readily named 24 you'rereferring to?
25 because | reviewed them directly in preparation of 25 MR. VILLAGRA: | think the question was
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1 focused on your own work. 1 multitrack schools are improving year to year in
2 BY MS.DAVIS 2 termsof student achievement?
3 Q. Yes. 3 MR. VILLAGRA: And I'm going to object to
4 What data do you have that's independent of 4 thisasvague and ambiguous.
5 what you just mentioned within the literature? 5 And just to clarify, improving with respect
6 A. | think we're going down a dangerous path 6 tothemselves? With respect to --
7 that | haveto avoid here, because if | make any 7 MS. DAVIS: Let's say with respect to
8 mention of any inclusion or exclusion, | risk 8 themselves. Let's start there.
9 identifying the identity of the school districts 9 MS. READ-SPANGLER: You'reonly limiting it
10 that provided me with data. 10 to Cdifornia?
11 Q. Soyou're not going to tell meif you have 11 MS. DAVIS: Yesh.
12 any independent data? 12 THE WITNESS: Can we redo the question
13 A. Well, in the sense that the datais an 13 because it seems to have been added or amended as a
14 independent act of collection that does not overlap 14  result of your exchange?
15 with the data collected by other researches, either 15 BY MS. DAVIS:
16 by virtue of time or place, | can confirm that | 16 Q. I'mtalking about California schools. And
17 haveindependent data, that my datais not 17 what -- you said you have data.
18 re-analysisof other people'sdata. | did not goto 18 What | want to know is: Sitting here
19 other researchers and use their datafor my research 19 today, do you have any ideaif multitrack year-round
20 activity. 20 schoolsare improving year to year in terms of
21 Q. For what school districts do you have 21 student achievement?
22 independent data? 22 MR. VILLAGRA: Objection; vague and
23 A. | can't answer that question. 23 ambiguous.
24 Q. And why can't you answer that question? 24 THE WITNESS: Because of the complexity of
25 MR. VILLAGRA: Asked and answered. 25 constructing an answer to that question in away
Page 232 Page 234
1 THE WITNESS: We went through this 1 that | could present to others, | haven't tried to
2 yesterday. 2 construct my analyses to make what seemsto be a
3 MS. READ-SPANGLER: We'rejust trying to 3 rather genera claim embedded in your question in
4 makearecord. 4 order to help understand what I'm saying here. If
5 THE WITNESS: | guess for me what's 5 youwere -- let me back up alittle bit.
6 problematicis| think we have an extensive -- 6 Academic -- standardized academic
7 MS. READ-SPANGLER: | think we're just 7 achievement tests performanceis generally what
8 trying to say it's confidential, and we just want it 8 people consider when raising this question. If you
9 ontherecord. 9 want to confine yourself to that measure, that helps
10 THE WITNESS: Okay. | cannot answer 10 tozeroinon things.
11 because that information is confidential. 11 BY MS.DAVIS
12 BY MS. DAVIS: 12 Q. That'sfine.
13 Q. Do you have any ideaif multitrack 13 A. Okay. The next consideration iswhat
14 year-round schoolsin California are improving year 14 precisely you want to look at when confining it to
15 toyear interms of student achievement? 15 that set of measurements. For example, are you
16 MR. VILLAGRA: Objection; asked and 16 asking are third-grade scores changing from year to
17 answered, vague and ambiguous as to "improving," 17 year, or areindividual student achievement
18 incomplete hypothetical aswell. 18 traectoriesrising at adifferent rate? Some of
19 THE WITNESS: | have datawhich would serve | 19 that kind of question | have explored and some of it
20 todlow meto perform an analysis about -- 20 | havenot. And depending on how you define it, the
21 pertaining to the question of is there year to year 21 answer could easily be straightforwardly "no" or it
22 change in student achievement for multitrack 22 could be"yes" or it could be "in part."
23 year-round schoolsthat are located in California. 23 Q. What have you explored?
24 BY MS.DAVIS: 24 A. What | have explored isthe --
25 Q. Sitting here today, do you know if 25 Now I've got to back up because maybe where
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1 I'mgoing -- now that we've pushed this alittle, | 1 A. That thereis arelationship between the

2 may be ableto simplify my answer. If you read your 2 persistencein or the change between agiven

3 question again, rather than going into alot of 3 cdendar track and the comparative level of

4 details, now | know where I'm going and | think the 4  achievement that students have attained based on

5 answer isactually easier to give you. 5 those histories of persistence or change in tracks.

6 Q. I'mwondering, you said you've explored 6 So, for example, if you compare students

7 changesin multitrack school performance. I'm 7 whoal havejust ayear of persistencein agiven

8 wondering what you've explored. 8 track and then ask the same -- and compare the

9 A. Right. 9 differencesin achievement among the groups on the
10 What | wastrying to say isthat you had an 10 different tracks and then ask for students who have
11 earlier question which is different from that, which 11 threeyearsof persistence, what is the difference
12 | think | actually have a simple answer for. And 12 in achievement of students across the tracks, is
13 I'mtrying to figure out whether you want me to go 13 that consistent or isit different -- that | have
14 back and answer it now that I've started to say | 14  explored.
15 am, for lack of abetter expression, guilty of 15 And my findings are that students who
16 thinking out loud and, therefore, arriving at my 16 have-- who are onthe "B" track are -- as a group,
17 ability to know what I've done in away that | can 17 the average achievement among those students on the
18 respond to your question. 18 "B" track islower than al other tracksfor
19 Q. If you think we can backtrack, that's fine. 19 students who have only been on a given track for a
20 Can-- 20 vyear. And after three years of persistence on a
21 A. We've got two questions on the table now; 21 given track, the distance -- the achievement gap
22 sol'mfeelingin an awkward situation. 22 between students on "B" track and in this particular
23 MS. DAVIS: Let'sgo back two questions. 23 research case, the high achievement track, "C"
24 (Record read asfollows: 24 track -- that gap is larger among those students who
25 "QUESTION: I'mtaking about 25 havethreeyears persistence, so that you'll find

Page 236 Page 238

1 California schools. And what -- you 1 that those who have only been there ayear, there's

2 said you have data. 2 adifference. After threeyears, that comparative

3 "What | want to know is. Sitting 3 differenceislarger yet.

4 here today, do you have any idea if 4 Q. You said you explored this.

5 multitrack year-round schools are 5 Isthisin something you've already

6 improving year to year in terms of 6 written?

7 student achievement?") 7 A. Inthe 1999 Mitchell and Mitchell.

8 THE WITNESS. With respect to the question 8 Q. Do you know if any multitrack schoolsin

9 of awhole school analysis-- and it sounds alittle 9 Cdliforniahaveimproved year to year in terms of
10 bit maybe like I'm revisiting what | said, but what 10 student achievement?
11 I'mtryingto say isthat no, | don't have whole 11 MR. VILLAGRA: Objection; vague and
12 school opinions about improvement in academic 12 ambiguous.
13 achievement. The distinction is the question about 13 THE WITNESS: | have not explicitly
14 within schools on academic -- on calendar tracks 14 examined the question of given some index of school
15 versusthe whole school and what's happened withit, | 15 level academic performance whether or not thereis
16 | have not explored in any depth or detail the whole 16 valid and reliable indication that one or more
17 school characterization. 17 multitrack year-round schools has increased its
18 BY MS.DAVIS: 18 score on that index of achievement.
19 Q. Have you explored the calendar tracks 19 BY MS. DAVIS.
20 within schools? 20 Q. You said you haven't specifically examined
21 A. Yes. 21 this. I'mjust wondering, do you know? Haveyou
22 Q. And what have been your findings? 22 heard from any source?
23 A. With respect to the standardized academic 23 A. | have anonspecific recollection that
24  achievement test scores? 24 there are schools that operate on a multitrack
25 Q. Yes. 25 year-round that have posted a higher API scorein
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one year relative to a previous year.

Q. What did you mean by "nonspecific
recollection"?

A. | can't tell you for which school this
information was offered and not because I'm
protecting confidentiality but because | just don't
remember. | just -- | don't remember.

Q. Okay. You statein your report that there
isaclear pattern of segmentation of students and
teachers across tracks structured by state and local
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writing, that's probably sufficient with respect to
state policies.

Q. You spoke about "state incentives."

What state incentives are you talking

about?

A. Quadlification for school building funds.

Q. What local policies were you referring to?

A. Depending on the locality, different kinds
of policies have been implemented. One issue that
was common at the time of the writing of the 1999

11 policies. 11 paper -- it's my understanding that it's not
12 And I'm wondering what state and |ocal 12 necessarily as common, but | don't have definitive
13 policiesyou'rereferring to. 13 data, just an understanding based upon the issue
14 MR. VILLAGRA: Objection; compound. 14 being brought up -- isthe structure of collective
15 THE WITNESS.: Isthere a page? 15 bargaining agreements, that when a teacher would
16 BY MS.DAVIS 16 apply for ajobinitialy or apply for avacancy for
17 Q. Youcanlook at 18. 17 aposition within the district, that position would
18 A. So the sentence -- "This situation was 18 bedesignated by attendance track.
19 clearly structured by state and local policies...."? 19 And | have had conversations that lead me
20 Q. Right. 20 to believe that some school districts have revisited
21 A. Sowe are literally on the same page now? 21 that provisionin their collective bargaining
22 Q. Yes. 22 agreements, but I'm not exactly sure which districts
23 A. And now | need to do you the courtesy of 23 or whether or not that ended up becoming the
24 making sure | understand the question and we're on 24  dtructure of the collective bargaining agreement.
25 the same page. 25 We're on local policies still; right?
Page 240 Page 242

1 Q. Sure. 1 Q. Correct.

2 A. Soif wecanask it again or haveit read 2 A. I'mjust trying to keep myself focused

3 back or something, that would be abig help. 3 here.

4 Q. Wadll, looking at page 18, you said you 4 Parental expression of preference or

5 found a"clear pattern of segmentation of students 5 choice, if you prefer, isapolicy whichis

6 and teachers across tracks in response to and 6 important asit pertains to the segmentation of

7 reinforcing the tracking of various instructional 7 students across tracks. When this policy is adopted

8 programs, and the situation was clearly structured 8 and implemented, it usually takes the structure of

9 by state and local policies." 9 thesign-up queue. There's some particular date at
10 And | want to take them separately, and | 10 which time parents express their preference for
11 want to know which state policies and which local 11 track enrollment. And that mechanism carries all
12 policiesyou'rereferring to. So let's start with 12 the baggage of differential ability to exercise
13 datepolicies. 13 expression preference.
14 A. Okay. What | mean by "state policies' here 14 Other local policies I'm aware of that have
15 isthat, first of al, the existence of schools 15 structured the segmentation of the student body by
16 utilizing multitrack year-round calendar is, in 16 track isto make within the school catchment area
17 part, in response to state incentives to create such 17 further division of residential zones of attendance
18 dituations. Additionally, there are policies about 18 for the particular attendance tracks within the
19 theidentification of students for programs and then 19 school.
20 theddlivery of that curricular instructional 20 Sort of interplay between state and local
21 program. And that requirement influences how 21 policy, but it'sbasically alocal decision, isthe
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schools structure delivery on a multitrack calendar.
| think that those are the points of

largest importance. |If there are others, unlessI'm

failing to recollect my thinking at the time of this

concentration of curricular or programming
opportunitiesto aparticular track. That creates
segmentation of the student body so that you may end
up with a Gate track or bilingual track. Sometimes
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particular attendance tracks have special education
programs or teachers assigned to that particular
attendance calendar. Sometimes programs like band
or choir will be limited to a particular track

because the teacher needsto be assigned to a
particular attendance track in order to have a
regular contract.

So those are several examples of local
policies that produce student segmentation and
teacher segmentation across tracks.

Q. Anything else?

A. I'm not sure that |'ve been exhaustive.

Q. I'dlike you to be exhaustive if you can be
exhaustive. If you need to think about it, that's
fine.

A. What | can offer you at thistimeisthat |
don't find anything else mentioned in the expert
report submitted.

Q. Inyour report, you claim that incentive
tracking occurs when Gate classes are assigned to
tracks less popular with the more affluent parents
of Gate students.

O©CoO~NO O, WNPE

Page 245

attendance track where you have the ability to
identify it as being relatively homogenous.

And soit'salot like ghettoizing, but |
have some reservation ssmply because in practice and
in observation, you don't get the same concentrating
effect because the numbers are smaller. Butitis
intentional isolation of an identified group on a
particular attendance track. That's -- if it'sfair
to assume that a district really wants all of those
students together in those classes, then the intent
is to produce programmiatic isolation on a particular
attendance track.

From the empirical standpoint, the result
is not to produce that isolation because the
declaration of that targeted program servicesis not
sufficient incentive that families who have children
identified for Gate program services have their
children enrolled on that less popular track.

In the case of one school district of which
I'm aware, it fairly evenly split the Gate
population across two attendance tracks because some
parents were responsive to the incentive and some

23 Isthiswhat you referred to earlier as 23 werenot.
24 "ghettoizing"? 24 Q. What school district are you talking about?
25 MR. ELIASBERG: You say heclaimsthis. On | 25 A. If my memory serves me correctly, at the
Page 244 Page 246
1 what page are you saying thisison? 1 timel wasinformed of this, that was Redlands
2 MS. DAVIS. Page 19. 2 Unified School District.
3 MR. VILLAGRA: Isthisan example of 3 Q. Anything else on the empirical ?
4 "ghettoizing," or isthisall he meant by 4 A. | think | said what | have to say. Nothing
5 "ghettoizing"? 5 eseiscoming to mind right now.
6 MS. DAVIS: Isthisan example -- | asked 6 Q. You state at page 10 of your report that:
7 himif he considers this ghettoizing. 7 "Multitrack year-round calendar is not
8 THE WITNESS. Asanempirical result or as 8 sought after by the public and its
9 anintention? 9 imposition by state and local policies
10 BY MS.DAVIS: 10 resist it when possible.”
11 Q. Let'stake both. 11 Do you recall that statement in your
12 What about as an intention? 12 report? It'sat page 10.
13 A. With respect to the Gate program and 13 A. That sounds familiar. Whereisthat?
14 requiring the assumption that the school intends to 14 Q. It should be page 10.
15 truly have all Gate-identified studentsin classes 15 A. Ten -- so that begins at the top of page 9
16 for Gate-program services, that would be from the 16 and--
17 standpoint of the program label an effort to produce 17 Q. Wall, the sentence starts on page 10.
18 isolation on aparticular track, which is 18 A. | see. Okay. I'm with you now. All
19 producing -- isolation -- 19 right.
20 The thing that it doesn't do, which makes 20 Q. What isthe basisfor this statement?
21 itdifficult to call it "ghettoizing," is that Gate 21 A. Let'ssee. | recollect at some point
22 enrollment is generally not so large that the entire 22 having read -- well, | looked at multiple sources to
23 attendance track would be dominated by Gate student | 23 whichto attribute this. I'm trying to seeif |
24  enroliment. So that the kind of understanding of 24 recollect specifics for you.

N
o1

ghettoization is not just isolation but producing an

One exampl e that stands out in my mind was
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1 anewsreport related to -- | believeit was 1 change and the need to be aware if you're a school
2 deliberations by the board of the Fresno schools 2 administrator that thisis a consideration you have
3 where parents and teachers statementsto the board 3 totakeinto account if you're going to adopt and
4 wherethat they didn't want the multitrack 4 proceed to implement a multitrack year-round
5 year-round calendar because they feared it would 5 caendar whereit doesn't already exist.
6 produce segregated tracks and particular advantages 6 The legislative analyst's office issued a
7 and disadvantages to individual tracks within the 7 reportin 1990, 1991, somewhere around there, which
8 multitrack year-round calendar and that -- | believe 8 wasoffering a critique of the existing structure of
9 that the newsreport also went on to say that the 9 incentivesrelated to the adoption of multitrack
10 strongly voiced dissent induced the board to drop 10 vyear-round calendars by schoolsin California. And
11 consideration of a multitrack year-round calendar. 11 oneof theissues discussed in that report was the
12 That one stands out as something | read a 12 recognition that school districts had developed
13 longtimeago. When | say "alongtimeago,” | mean | 13 strategiesto evade the attention of actually
14 around the beginning of the implementation of 14 maintaining operation on a multitrack year-round
15 class-size reduction policy in California. 15 calendar and that the policy language had to be
16 Q. Andwhenisthat? What time frame? 16 tightened up in order to ensure that those school
17 A. I'm not precisely sure when Fresno 17 districts that sought state building funds actually
18 considered it; somewhere -- gosh, I'm not sure. It 18 followed through with putting schools on multitrack
19 fedslikealongtime ago; so | would just have to 19 year-round caendars.
20 guess. | can't tell you precisely. 20 | don't recollect whether that report -- in
21 Q. What is"along time ago" in your mind? 21 fact, my recollection of that report isthat that
22 A. Weéll, given the date of the policy, it 22 language was not careful asto whether or not this
23 can't be any longer ago than '97. My sense -- my 23 was an anecdotal description as opposed to a
24 impression in my memory isthiswas an early 24 widespread occurrence. | don't think that
25 response; so it would have been more like '97 than 25 distinction was offered in the report, but it may
Page 248 Page 250
1 itwould have been'99, but I'm not certain. That 1 have been.
2 onestands out. 2 Q. Anything else?
3 Other examples -- | remember reading 3 A. | have arecollection of reading a news
4 somewhere, which | got off of ERIC -- and | don't 4 report that may have occurred after the preparation
5 remember precisely the author or thetitle. That is 5 of thisreport -- so I'm not sure exactly how to
6 tosay, | can't tell you right now -- adocument 6 dea withthat. That isto say, now I'm not sure
7 whereaprincipal had written up his experience with 7 whether or not this was used in preparation of this
8 proposing and implementing a multitrack year-round 8 statement or not. I'm not sure -- by the
9 caendar and how it was that he handled initial 9 Superintendent Romer of the LA School District,
10 opposition to the proposal. 10 which suggested to me that the district perceived,
11 My understanding is that this statement -- 11 at least the Concept 6 caendar, an undesirable
12 I'm sort of shifting here becauseto give 12 calendar to have implemented within the district.
13 you other specifics, nothing is coming to mind 13 But that's different from what serves asthe basis
14  presently. It doesn't mean that thereisn't 14 for the preparation of that statement.
15 anything else. It'sjust not coming to mind. 15 There are other things which | am certain
16 My recollection is that the National 16 have occurred since this report was drafted, which |
17 Association for Y ear-Round Education has 17  will not mention because, of course, | know
18 documentation that discusses the need to consider 18 certainly those were not influential.
19 public opposition to proposal to shift from a 19 | think | remember reading a newspaper
20 traditional calendar to a multitrack year-round 20 report citing aLodi School District official about
21 calendar or even to asingle track year-round 21 theundesirability of the multitrack year-round
22 calendar for that matter. 22 caendar as away to schedule attendance in that
23 And thereason | bring that up is because | 23 district.
24  seethat as representative of the development of a 24 | remember reading more than one statement
25 common understanding that thisis an unpopular 25 by -- Mr. Payne'sfirst name -- Thomas Paynein
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places -- in newspaper interviews. And where else?
I'm having a hard time separating precisely where
the statements that said to the effect that adopting
amultitrack year-round is a Band-Aid strategy was
utilized. That shorthand isin referenceto an
understanding that school districts would prefer to
not adopt a multitrack year-round calendar if there
were another strategy available to them.

| don't recollect whether or not those
newspaper interviews and/or the declaration in
either -- in any of those sources -- | don't
recollect clearly whether or not Thomas Payne
explicitly acknowledged that there would be public
disfavor of theidea.

| do recollect, but not with the same level
of precision, at thetime that | read that story
about the deliberations -- the public meeting of the
Fresno school board, that there were other school
districts that were having these same public
deliberations about whether or not the multitrack
year-round calendar was a desired strategy to employ
for coping with the need to find spaceif the
class-size reduction initiative were to be
implemented or simply to find space because
overcrowding was an issue.
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your expert report in this case, to be precise.

A. Asan addendum to the list of things that
could be identified, | wanted to make sure that
explicitly included, because it was cited here, the
Shields and Oberg book as a source that can be named
for you.

Q. Okay.

A. One of thereasons| bring that upisto --
in making the distinction between items explicitly
considered for review for preparation of this report
compared with items | happen to recall today that
have through the history of my research in this area
stayed with me or otherwise alerted meto issuesto
attend to in research in thisfield -- and | believe
it to be true that all of the documents explicitly
reviewed for the preparation of thisreport are
either cited or in that mass of documents that were
photocopied.

For example, at least a dozen newspaper
articles are in that mass of documents of resources
considered. And so that | know that on this point,
documents explicitly reviewed or considered, or
whatever the right word isto use here, | guess|
reserve that | might be mistaken, but | believeit
to be true that | cited or provided al of those
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| believe, but | can't say that thisis
actually true with certainty, that | read some brief
articles written by district administrators. By
that | mean like a superintendent or assistant
superintendent in Thrust for Educational Leadership
that talked about the trials and challenges
associated with adopting and implementing a
multitrack year-round calendar, including the issue
of whether or not the community, the public, was
favorable to this policy.
| don't know whether that's sufficient to
describe the nature of everything that | have had
the opportunity to read to develop an opinionin
order to include that statement or if there are
other characterizations or specificationsthat | can
offer at thistime.
Q. No. I just really wanted the names of the
sources and time frame.
A. Okay.
MS. DAVIS. Why don't we take a break?
(Recess taken.)
BY MS. DAVIS:
Q. Before wetook abreak, you listed a number
of documents or sources. And I'm wondering if you
considered these sources in preparing your report --
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references on this point.

MS. READ-SPANGLER: Moveto strike as
nonresponsive.
BY MS. DAVIS:

Q. Thequestion was. In preparing your expert
report in this case, did you consider the sources
that you had mentioned prior to the break?

A. Some of them --

MR. VILLAGRA: Objection; vague and
ambiguous asto "consider."

THE WITNESS: Some of those sources to
which | referred prior to the break are included in
the mass of documents that was explicitly collected
and provided as materials reviewed in preparation of
this report.

An example of those thingswhich | recalled
for you prior to the break in my effort to recollect
the extent of my experience in studying this
topic -- an example of one which was not explicitly
reviewed or considered would be that discussion of
the Fresno School Board deliberation that was
covered in the news. That one happened to pop upin
my mind in response to your question. | don't have
any recollection of that one explicitly influencing
me when | wrote this report, but that doesn't mean
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1 thatitdidn't becauseitis, for lack of abetter 1 BY MS. DAVIS
2 expression, part of the depths of my knowledge on 2 Q. You said in your report that multitrack
3 thetopic. 3 year-round calendar is not sought after by the
4 | have a history on thistopic, not just a 4 public. | asked you for the basis of the statement.
5 singular visitation to it asaresult of preparation 5 One of the things you mentioned was an article that
6 of thisreport. And making the distinction isthat 6 you had read in a newspaper regarding Fresno
7 what was considered for the preparation of this 7 schools.
8 report of those things that are in this deep history 8 A. Uh-huh.
9 knowledge base of thingsthat are in my head from 9 Q. And now you're telling me that you may or
10 thosethingswhich | would attribute to the explicit 10 may not --
11 activity of putting this report together, | believe 11 What I'm trying to figure out is, you may
12 I've answered the question, that some of those 12 or may not have considered thisin preparing your
13 things listed were provided because they were 13 report.
14 explicitly considered for the preparation of this 14 A. What I'm --
15 report and that other things, like the instance of 15 MR. VILLAGRA: Isthereaquestion?
16 the newsreport on the Fresno School Board 16 BY MS.DAVIS
17 decision -- | don't know how to classify that 17 Q. Yes.
18 precisely because when | read it and -- today, 18 Did you consider thisin preparing your
19 precisely what role it played in my activities and 19 report?
20 deliberationsin the writing of this report, it's 20 MR. VILLAGRA: Objection; asked and
21 hard to specify. 21 answered.
22 BY MS.DAVIS: 22 MS. DAVIS: | don't agree that it's been
23 Q. Sodo you even know if today there would be 23 asked and answered.
24 resistance in Fresno to implementing multitrack 24 MR. VILLAGRA: It's okay.
25 schools? 25 Objection; asked and answered, misstates
Page 256 Page 258
1 MR. VILLAGRA: Objection; vague and 1 thewitnessstestimony.
2 ambiguous, assumes facts. 2 THE WITNESS: | think in order to answer
3 THE WITNESS: | guess| fed likethat'sa 3 your question | need a precise and clear definition
4 misdirect from a previous question because today is 4 of what constitutes "consideration," because | think
5 after my preparation of thisreport. And knowledge 5 you're picking on me.
6 about what's happening today could not have 6 BY MS.DAVIS.
7 influenced the statements we were discussing in my 7 Q. I'mlooking for the basis of your statement
8 report. 8 inthereport.
9 BY MS. DAVIS: 9 A. Okay.
10 Q. Thenlet's say as of the date that you 10 MR. VILLAGRA: There's till no question.
11 completed your report, did you have any knowledgeif | 11 BY MS. DAVIS:
12 there was resistance in Fresno regarding the 12 Q. What isthe basis for the statement in your
13 implementation of multitrack schools? 13 report that says "Multitrack year-round calendar is
14 MR. VILLAGRA: Objection; vague and 14 not sought after by the public and itsimposition by
15 ambiguous and assumes facts. 15 state and district policies resisted when possible"?
16 THE WITNESS: If you give me atime frame 16 MR. VILLAGRA: Objection; asked and
17 for whenitis|'m supposed to know if thereis any 17 answered.
18 expression of evidence of resistance to multitrack 18 MS. DAVIS: Again, | disagree.
19 year-round schoolsin Fresno, then | can respond to 19 THE WITNESS: | have made a good-faith
20 that. | havetold you previously that | do know of 20 effort to recollect those sources of information
21 aninstance, and tried to specify the time frame, in 21 that give me basisto form an opinion. What | do
22 which I'm aware of that instance of resistance to 22 not have available to me now is asufficiently
23 implementation or even adoption, let alone 23 precise definition of "consideration™ to distinguish
24 implementation, of multitrack year-round calendars 24  between those things which are explicitly pursued
25 in Fresno. 25 and considered in the time frame of the initiation
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1 of the preparation report and its final drafting as 1 | have it down as legidative analysis, but
2 opposed to those thingswhich | carry with measa 2 I'msensing that's not precise enough.
3 result of knowing something that has a history 3 A. | don't remember thetitle of the report.
4 longer than the engagement with the task of writing 4 | remember that it was released, like, 1990 or 1991.
5 the expert report. 5 It wasauthored by the Legislative Analyst's Office.
6 BY MS.DAVIS: 6 | didreaditand review it explicitly for the
7 Q. Did you review the Fresno newspaper account 7 preparation of this report, and it should have been
8 in preparation of your expert report in this case? 8 included in the documents provided.
9 A. With respect to the time frame of the 9 MR. HAJELA: It'scited asfootnote 6 on
10 initiation of the expert report, my knowledge of the 10 page?.
11 content of that newspaper report precedes my 11 MS. DAVIS. Okay. That makesit easy.
12 awareness of this suit or the possibility that | 12 MR. VILLAGRA: It'sin the production.
13 would be considered to write areport in reference 13 BY MS.DAVIS:
14 toit. 14 Q. Any other documents or studies that support
15 Q. Have you maintained a copy of this 15 your statement that multitrack year-round calendars
16 newspaper article? 16 arenot sought after by the public other than what
17 A. No. 17 you'vedready testified to?
18 Q. You aso mentioned aNAY RE document. 18 MR. VILLAGRA: And just to draw your
19 Did you review this document in preparation 19 attention, Dr. Mitchell, there was a motion to
20 of your report -- 20 strike your answer where you mentioned Shields and
21 MR. VILLAGRA: You'rereferring to the 21 Oberg; so --
22 National Association of Y ear-Round Education. 22 MS. DAVIS: Therewas?
23 MS. DAVIS: Yes. 23 MS. READ-SPANGLER: | guess| should have
24 Q. -- in preparation of your expert report in 24 struck the latter portion.
25 thiscase? 25 MR. VILLAGRA: So just to be perfectly
Page 260 Page 262
1 A. | know what | can tell you in referenceto 1 clear, you might want to restateit for the record
2 that organization's literature isthat | visited 2 now.
3 their website to review their postings on more than 3 THE WITNESS: Ouitside of the book authored
4 oneoccasion. Which postings| reviewed 4 by Shields and Oberg cited in my expert report, |
5 gpecifically during thistime period as opposed to 5 have no specific recollection that | can offer at
6 what | wasaware of prior to, | cannot make a 6 thistime outside of my perception that there are
7 distinction. 7 likely to be additional documents other than those
8 Q. Isyour answer "l don't know" if -- 8 explicitly named that were provided -- | don't know.
9 MR. VILLAGRA: Objection; asked and 9 What'stheterm? There was a stack of documents
10 answered. 10 that was provided and included in those. An example
11 THE WITNESS.: If the phrase "I don't know" 11 are some newspaper reportsto which | referred |
12 ispreferableto "l cannot make a distinction," then 12 read some newspaper reports.
13 | will say yes, | do not know. 13 | don't have specific recollections of
14 BY MS.DAVIS: 14 authors, dates and titlesto provide you outside of
15 Q. Thank you. 15 the cited Shields and Oberg report to add to what
16 Y ou also mentioned some legidative 16 wassaid before the break.
17 analysis. 17 BY MS. DAVIS
18 A. I'msorry. What? 18 Q. Okay. At footnote 5 on page 10, you say
19 Q. Somelegidative analysis. 19 that:
20 MS. READ-SPANGLER: 1 think he said 20 "Y ou should note that within afew years
21 Legidative Analyst's Office, LAO. 21 of implementation, the majority of
22 BY MS. DAVIS 22 parents who responded to opinion
23 Q. I'msorry. LAO. 23 surveys, at least in the limited
24 Did you review -- 24 number of districts for which thereis
25 What isit that you reviewed? 25 data, have expressed satisfaction with
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1 their multitrack year-round schools." 1 | haveany kind of recollection at thistime, it was
2 Do you see that statement on page 10 at 2 the practice of the school district to, through its
3 footnote 5? 3 own personnel -- | don't recollect any specific
4 A. Yes, | seethe statement. 4 mention of contracting somebody to do the survey.
5 Q. What opinion surveys are you referring to 5 It doesn't mean it didn't happen. | do have
6 here? 6 recollection of school districts having their own
7 A. If by "which opinion surveys' I'm referring 7 personnel carry out such surveys.
8 toyou mean can | provide for you specific authors, 8 BY MS. DAVIS
9 titlesand dates that provided those findings, at 9 Q. Did you provide plaintiffs' counsel with
10 thistime I'm working on trying to remember with 10 any of the opinion surveys?
11 specificity. 11 A. HereI'm stuck with the problem of specific
12 | know that in -- now, I'm not sure which 12 recollection because all of the documents |
13 one -- the Shields and Oberg authored document, 13 explicitly sought and collected in response to the
14 maybe the book cited here, at least some of those 14  preparation of this expert report | provided with
15 papersarecited. My experience with those 15 theexception, | believe, of the one noted. | think
16 documentsin terms of original readingsis severa 16 | made an explicit note of not being able to recover
17 vyearsago. | believethat I'm correct in 17 my own copy of the Robert Burns report.
18 remembering that one of the original documentswasa | 18 | remember having a discussion with
19 survey conducted by the Riverside Unified School 19 plaintiffs counsel about being able to possibly
20 District. | know there are others. At thistime, | 20 acquire acopy from the California Educational
21 can'trecdl for you when or where. 21 Research Cooperative which sponsored the preparation
22 Q. Do you know approximately how many opinion | 22 of that report.
23 surveysthere are out there that you were relying 23 Q. What report are you referring to?
24 upon in making this statement? 24 A. The Robert Burns report that's cited in one
25 A. It'shard for meto make an estimate when | 25 of the footnotes here in the expert report.
Page 264 Page 266
1 canonly produce areasonable recollection of one 1 Outside of that instance, anything that |
2 thatl can name. I'm not sure. 2 considered explicitly in terms of getting ahold of
3 Q. Did you review the opinion surveysin 3 it, reading it, reviewing it, beginning with the
4 preparing your expert report? 4 initiation of the preparation of this report, |
5 MR. VILLAGRA: Objection; vague and 5 believe to have been collected and provided to
6 ambiguous. 6 plaintiffs counsel. That's one of the reasons why
7 THE WITNESS:. I'm not sureif | reviewed 7 | put forward the qualification that I'm not sure if
8 theorigina documentsin preparation for this 8 for thisreport | reviewed the original opinion
9 report or only documents which reminded me of their 9 survey documents or squared my recollection of them
10 existence by citing them. | don't -- I'm not sure. 10 with them having been cited in reviewed documents,
11 BY MS. DAVIS: 11 likethe Shields and Oberg book; so I'm on fuzzy
12 Q. Do you remember -- 12 territory here.
13 Do you know the dates of any of these 13 Q. I just want to be clear on this point; so
14 opinion surveys? 14 I'mgoing to ask you: Do you remember if you
15 A. | can'trecdl. | would only be guessing 15 provided the opinion surveysto plaintiffs' counsel?
16 inorder to answer the question. 16 MR. VILLAGRA: Objection; assumes facts.
17 Q. Arethe opinion surveys generated by school 17 THE WITNESS: | don't have any specific
18 districts? 18 recollection of having an original opinion survey
19 MR. VILLAGRA: Objection; vague and 19 document that | could provide to plaintiffs
20 ambiguous asto "generated.” 20 counsel.
21 THE WITNESS: If I'mright, because | 21 MR. REED: Are you asking about original
22 believe I'mright, about my recollection of the 22 surveys, because some of the text that is provided
23 Riverside Unified School District having done this, 23 inthe documents do include opinion survey
24 their research and evaluation office would certainly 24 documents?
25 havedoneit themselves. In all the casesin which 25 MS. DAVIS: That'swhat he said, some of
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1 thetext he'sreviewed, particularly the Shields and 1 doesn't seem to have answered your question.

2 Oberg, haveit in there. 2 Q. I'mjust wondering, "yes' or "no," do you

3 MS. READ-SPANGLER: | think the confusion | 3 know if thistopic is covered in the Shields and

4 isdueto the sort of positivity of -- 4 Oberg book?

5 We shouldn't really have to guess which 5 MR. VILLAGRA: Objection; asked and

6 oneshesreferring to, Hector. That's why she's 6 answered.

7 tryingto clarify it. 7 MS. DAVIS: | don't fed that | have an

8 BY MS.DAVIS 8 answer yet.

9 Q. | know that you said that some opinion 9 MR. VILLAGRA: Objection; asked and
10 survey datawas contained in Shields and Oberg and 10 answered.
11 that you citeto that in your report. 11 THE WITNESS: Wéll, then, | guess, the
12 Do you know if opinion survey or opinion 12 restatement is"yes."
13 survey dataiscontained in any of the other 13 BY MS.DAVIS:
14 research you reviewed in preparation of the report? 14 Q. Soyou know -- okay. All right. Well
15 A. | don't have specific recollection. 15 leaveit at that.
16 Q. Inyour report at page 7, you state -- and 16 Going back to the two finance documents you
17 thisisin 1B -- that: 17 mentioned, did those documents find that not all
18 "Those are avariety of substantiated 18 school districts have realized overall cost savings
19 claimsfor reduced overall costs 19 associated with multitrack year-round calendars?
20 associated with implementation of the 20 MR. VILLAGRA: Objection; compound.
21 multitrack year-round calendar. Not 21 BY MS.DAVIS:
22 al sites or districts realize cost 22 Q. You can take each document separately, if
23 savings." 23 youwould like.
24 Do you see that in your report? 24 A. Atthistime, | can't make adistinctionin
25 A. Yes, | do. 25 order to do that for you.

Page 268 Page 270

1 Q. What isthe basisfor this statement? 1 Q. Okay.

2 A. My recollection isthat there were two 2 A. | know | haven't answered something else,

3 finance documents produced by the California 3 but I'velost track now of what's |eft to be

4 Educational Research Cooperative around '89, '90, 4  answered.

5 which | believe both of them included Jane Zycowski 5 Q. Doyou recdl if in the two finance

6 [phonetic] as an author -- first author on one, and 6 documentsthat you mentioned, if they find -- if

7 maybe David Huff [phonetic] was first author on the 7 therewasafinding that not al districts have

8 other. 8 redlized overall cost savings associated with

9 What else? 9 multitrack year-round calendar?
10 | believe thistopicisreviewed in a 10 MR. VILLAGRA: Same objection.
11 Shields and Oberg book. 11 THE WITNESS: Atthistimel don't
12 Right now I'm not sure. 12 specifically recollect to which document | should
13 Q. You're not sure about what? 13 attribute that finding.
14 A. What elseto provide you with asa 14 BY MS.DAVIS
15 reference. 15 Q. Isit your testimony that you think there
16 Q. You said you believe this topic was 16 is-- one of the two documents does have that
17 reviewed by or in the Shields Oberg book. 17 finding -- does come to that conclusion?
18 Do you know if the topic was reviewed in 18 A. No. | mean more generically that of the
19 that book? 19 documentsreviewed, for meitisat present ablur
20 A. | know that the topic of finance or cost -- 20 astowhich oneisthe source of which summary
21 | don't exactly remember what the term isthat's 21 finding in my review of matters that have been
22 appropriate -- is discussed in the Shields and Oberg 22 discussed in the literature related to multitrack
23 book. I know that | read the entire book during the 23 year-round schoal.
24 period of time | prepared this report. 24 Q. Do you know what sites or districts have
25 | get the feding here that somehow that 25 not realized overall cost savings associated with
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1 multitrack year-round calendar? 1 year-round calendar?
2 A. Atthistime, | can't name any particular 2 MR. VILLAGRA: Objection; assumes facts.
3 diteor district. 3 THE WITNESS: | know that the review of the
4 Q. Do you know how many districts have not 4 report first authored by Zycowski was explicitly
5 realized overall cost savings associated with the 5 reviewed by me since theinitiation of the
6 multitrack year-round calendar? 6 preparation of thisreport. The other | know | read
7 A. Atthistime, | can't provide such a 7 during the time | worked at the California
8 specific answer. 8 Educationa Research Cooperative. Sincel don't
9 Q. Did you provide the two finance documents 9 have my own copy, | would speculate that | did not
10 that you mentioned earlier by the California 10 explicitly review it during the period of time that
11 Educationa -- 11 thisreport was prepared.
12 What isit? 12 MS. DAVIS: My watch stopped.
13 A. Research Cooperative? 13 Does anybody have the time?
14 Q. -- Research Cooperative -- thank you -- to 14 MR. VILLAGRA: Quarter of 5:00.
15 plaintiffs counsel? 15 MS. DAVIS. Okay.
16 A. | don't have a copy of the onethat | 16 Q. Youclaiminyour report -- and I'm
17 believeisauthored by David Huff asfirst author, 17 referring to page 10 now -- that maintenance and
18 sowould not haveit to provide. Asto the review 18 refurbishment can be difficult to schedule and
19 first authored by Jane Zycowski, | know | have a 19 occasionaly requires disruption of the regular
20 copy. | believe that plaintiffs counsel already 20 instruction day to accommodate facility and staffing
21 hadacopy. If that'snot true, then I'm -- then | 21 demands?
22 havean error of omission. 22 A. Point 7 on page 10?
23 Q. Did you rely on the two finance documents 23 Q. Yes.
24 when you wrote the statement in your report 24 What is the basis for this statement?
25 regarding overall cost savingsin the multitrack 25 MS. READ-SPANGLER: Maybe we should
Page 272 Page 274
1 year-round calendar? 1 clarify, when we're asking for the basis of the
2 MR. VILLAGRA: Objection; asked and 2 statementsin your report, that means the things you
3 answered. 3 used, considered, relied on when writing that
4 How isthis different from what documents 4 statement in the report. And that way we won't have
5 formed the basis of that opinion? 5 to double back like we just did to find out if you
6 MS. DAVIS: I'mjust trying to clarify. We 6 just listed something that really you didn't think
7 went through awhole line of questioning. He -- 7 about when you wrote.
8 MS. READ-SPANGLER: When she asked that 8 MR. VILLAGRA: I'm going to object asto
9 beforeand he listed all those documents, it became 9 mischaracterizing his testimony that way. He's
10 very clear later that he included some that he 10 talking about -- very explicitly about things he
11 hadn'trelied on; so | think that'safair question. 11 used when writing this report, and he's talking
12 MR. VILLAGRA: Do you understand the 12 about having background knowledge on these things.
13 distinction? 13 Andyou're making distinctions on what he was
14 THE WITNESS: No, | don't get how thisis 14 relying on and what he was not relying on. And he's
15 different. 15 trying to explain in the context of the answers what
16 BY MS. DAVIS: 16 hewasdoing asthe basis.
17 Q. Well, why don't you just answer the 17 And I'm going to instruct the witness to
18 question. I'm confused now because you're saying 18 keep doing what he's doing as he's been answering
19 you didn't have a copy of one of the reports. You 19 the questions as they have been put to him. And
20 might not have provided plaintiffs counsel with 20 that'swhat he's supposed to do.
21 another one of the reports. 21 THE WITNESS: | know we agreed we're on the
22 So what | want to know is did you rely on 22 same place on page 10.
23 these two finance reports when writing your 23 BY MS.DAVIS:
24 statement in your expert report in this case 24 Q. Right.
25 regarding overall costs associated with the 25 A. 1 think you followed up with a question,
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1 but I'm not sure. 1 MR. VILLAGRA: Okay.
2 Q. | want to know what the basisis for this 2 MS. DAVIS: | think we should probably talk
3 statement. 3 alittle bit on the record about continuing the
4 A. Okay. My personal observation of events 4 deposition of Dr. Mitchell. The parties discussed
5 that occurred in the Riverside Unified School 5 thisearlier off therecord. Hector, | don't want
6 District and in the San Bernardino City School 6 to mischaracterize what you said.
7 District, which, of course, occurred before this 7 I'm under the understanding that you said
8 report was ever initiated; so thisis background 8 that you would agree to produce Dr. Mitchell for at
9 knowledge. 9 least one additional day of deposition. | think
10 | can't remember right now the author's 10 it'sthe state's position that we'll probably need
11 name, but there was an article in Thrust for 11 morethan aday, not me personally, but in just
12 Educationa Leadership, | think, but I'm not certain 12 looking at who else needsto ask questions. But
13 that the author was a superintendent or assistant 13 I'll let everybody spesak for themselves here.
14 superintendent in Azusa Unified School District,and | 14 MR. HAJELA: For therecord, yeah, | think
15 thisspecific issue was reported in relation to his 15 well need more than one day as well.
16 experience administering the operation of the 16 MS. READ-SPANGLER: | would agree with
17 multitrack year-round calendar in that district. 17  that.
18 Andthat | read during the period when this report 18 MR. REED: | would agree.
19 was prepared and should be in the documents 19 MR. HAJELA: Interms of the process of
20 provided. 20 scheduling it, Hector, are you going to come up with
21 Precisely where else -- I'm not sure where 21 some dates and circulate them?
22 €se. Nothing elseiscoming to mind presently. 22 MR. VILLAGRA: Yes, wewill. And at this
23 Q. What were your personal observationsin 23 point, all wewill agree to isthe third day,
24 Riverside that form the basis of your statement? 24 dthough we won't categorically reject the
25 A. | have specific recollection of an occasion 25 possibility of the fourth day. That'sall we're
Page 276 Page 278
1 where students were rotated out of their regular 1 agreeing to at this point isthat third day.
2 classroom into the library so that classroom carpets 2 MS. READ-SPANGLER: On what basis are you
3 could be -- old classroom carpets could be removed 3 limiting it?
4 and new carpeting could be installed. 4 MR. VILLAGRA: Thefact that the deposition
5 Q. Wasthisamultitrack school ? 5 wasnoticed for two days.
6 A. Yes 6 MS. READ-SPANGLER: There really never was
7 Q. How many tracks? 7 anotice, but go ahead.
8 A. It wasafour-track school. 8 MR. VILLAGRA: How many days were
9 Q. Any other personal observationsin 9 scheduled? Thefact that other depositions have
10 Riverside that form the basis of your statement? 10 been scheduled or noticed for three days, some with
11 A. No, there was no other occasion where | was 11 much longer reports than this one, and the fact that
12 ableto be personally present to observe this sort 12 | think that thereis or should be afull and fair
13 of behavior. 13 opportunity in three daysto get through
14 Q. What were the personal observationsin 14 Dr. Mitchell's testimony or there could have been.
15 San Bernardino that form the basis of your 15 | mean, that'sthe basisfor it. But | mean, welll
16 statement? 16 haveto see.
17 A. | was anticipating that question. I'm 17 MR. HAJELA: Can we proceed, though --
18 trying to remember, and right now | can't. If it 18 | appreciate that, and you may want to
19 comesto me, I'll let you know; but right now | 19 arguethat. But when you pick the daysto schedule,
20 can't remember. 20 canyou make sure there'stwo? And thenif you
21 MS. DAVIS: I'm aimost thinking that it 21 decide you're not producing him for the second,
22 might be wise, since we're very close to 22 that'sfine. But flying him out for two one-day
23 fiveo'clock and I know Dr. Mitchell hasto catch a 23 opportunitiesisn't ideal.
24 train, that we stop here because | don't know if 24 MR. VILLAGRA: | will try to avoid that.
25 well get through another question in time. 25 MR. REED: As the person who may end up
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1 with an opportunity to question on only that fourth 1 DECLARATION
2 day, I'mnot surel join in his characterization of 2
3 that being fine, but | mean, that's obviously the i
4 concern of interveners.
5 MR. VILLAGRA: Sure. 5 | hereby declare | am the deponent in the
6 MR. REED: Whatever concerns or arguments 6 within matter; that | have read the foregoing
7 may exist between plaintiffs and defendants with 7 deposition and know 'ghe contents thereof, and |
8 respect to whether time was efficiently used or not, g declar ﬁ that the 9”;],6 ' hS truer?f my knoev(\;I edge except
S ow oxnotnesdbesaghiaedinteprozs, | L9 S0 ST ol sac ey
10 MR. HAJELA: Just to clarify, | mean, it's e '
; 11 believeit to betrue.
E fine fR;I %OLIJESR?EE’QVE&?/S; (ﬁ;geﬁt){[ﬂ;v\\:vag; 12 | declare under the penalties of perjury of
' : s . ’ 13 the State of Californiathat the foregoing istrue
13 rather than you selling Kevin down theriver. 14 and correct
14 MR. VILLAGRA: We should make the court 15 Execdted on the day of
15 reporter'slife easier. | guess at this point | 16 2003. at - California.
16 think we should just go to the stipulation. I'm 17 ’ ’
17 surethe court reporter has better things to do. 18
18 MS. DAVIS: | haveto ask you guys what the 19
19 practice has been. Why don't we go off the record. 20
20 (Discussion held off the record.) ROSSE. MITCHELL, Ph.D.
21 MS. DAVIS: Dr. Mitchell isgoing to review 21
22 hisdeposition transcript and make any changesto 22
23 the deposition transcript within 45 days of 23
24 receiving the transcript. Interms of the original, 24
25 weregoing -- 25
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1 Are we holding on that question? 1 |, DENISE A. ROSS, a Certified Shorthand
2 MS. READ-SPANGLER: Actually, doesn'tthe | 2 Reporter for the State of California, do hereby
3 45 days need to be from the date it was sent by the 3 certify: . _ . .
4 Eourt rei)]ortir becausee(ijt‘s ogoi ng to be too hard to g name(-zll-ihr?tt rI?g %rggﬁ ggdgﬂ%emggtx%ﬁmy
5 know when he received it”
- 6 sworn to testify asto the truth, the whole truth,
g mg I\D/,IAL\/LliG:?\'/Ae dlo?r?i nk the 45 days 7 and nothing but the truth pursuant to Section
. P : > 8 No. 2093 of the Code of Civil Procedure;
g E:rntg:grilgtgvt}g:rllg] O;(t)zecinasst,tgr??ﬁe-t-i r'rf]gou 9 That said deposition was taken before me at
- 10 thetime and place therein set forth and was taken
10  running from the date we get it. That'sfine. 11 down by me ipn shorthand and thereafter reduced to
11 MS. DAVIS: That'sfine. 12 typewriting via computer-aided transcription under
12 MR. VILLAGRA: So stipulated? 13 my direction;
13 MS. DAVIS. Yes. 14 | further certify that | am neither counsel
14 (Whereupon, the deposition adjourned 15 for, nor related to, any party to said action, nor
15 at 5:07 p.m.) 16 in anywiseinterested in the outcome thereof.
16 -000- 17 IN WITNESS WHEREOF, | have hereunto
17 18 subscribed my namethis  day of
18 19 2003.
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