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1 LOSANGELES, CALIFORNIA; THURSDAY, JANUARY 23,2003 | 1 A No.
2 940 A.M. 2 Q What did you do to prepare for this
3 3 deposition?
4 JEANNIE OAKES, 4 A Do you mean specifically to prepare for today,
5 having been duly administered an oath 5 orin preparation for the entire -- the report that's
6 in accordance with Code of Civil Procedure 6 being -- that I'm being deposed about?
7  Section 2094, was examined and testified as follows: 7 Q What did you do to prepare for today's
8 8 testimony?
9 EXAMINATION 9 A | certainly wrote areport based on
10 10 considerable amount of research, and | met with the --
11 BY MR. HERRON: 11 with Mr. Rosenbaum and other attorneys to get agenera
12 Q Pleasestate your name. 12 overview of what this deposition might be like.
13 A My nameis Jeannie Oakes. 13 Q When did you meet with Mr. Rosenbaum?
14 Q Dr. Odkes, | assume that's how you'd like us 14 A On Saturday, the 19th -- Saturday, the 19th,
15 to address you during the deposition? 15 and on Monday, the 21st of January.
16 A That'sfine 16 Q Who was present on the 19th aside from
17 Q Any preference? 17 Mr. Rosenbaum?
18 A That'sfine. 18 A Jack Londen and Sophie Fanelli.
19 Q Dr. Oakes, my nameis David Herron. | 19 Q Whois Sophie Fanelli?
20 represent the State of Californiain this case, Williams 20 A Sophie Fandlli isthe attorney in the ACLU who
21 versusthe State of California, et a. We're obviously 21 istwo peopleto my left. Right?
22 hereto take your deposition today about your expert 22 Q How long was that meeting?
23 report on instructional materials and your opinions 23 A  An hour and a half.
24 contained in that report, and whatever other opinions 24 Q Wherewasit?
25 you may have on that topic. 25 A At UCLA.
Page 7 Page 9
1 Have you been deposed before? 1 Q Your office?
2 A Yes, | have 2 A Yes
3 Q Let mejust giveyou aquick overview of the 3 Q What was discussed?
4 ruleswewill abide by heretoday. | will be asking you 4 A Some general procedures for depositions, like
5 questions, and your responses will be oral. | would ask 5 including things that you've just said about not talking
6 that you let me finish my question before you begin your 6 over one another and waiting to answer and the goals of
7 response, and | will give you the same courtesy. 7 being responsive. General -- generd things like that.
8 Isthat agreed? 8 Q What was said about being responsive?
9 A Yes. 9 A That | should be.
10 Q Obviously, what we say is being recorded. It 10 Q What, other than general procedure, was
11  will betranscribed. It will be sent to you, and you 11 discussed?
12 will have an opportunity to change the transcript if you 12 A Atthat -- as| recall, that meeting was
13 like. 13 entirely about the general -- general procedure for
14 Do you understand that? 14  the-- for adeposition.
15 A Yes. 15 Q Other than what you've already testified to,
16 Q Do you understand that, if you do make changes 16 what else was discussed at that meeting on Saturday the
17 or substantial changes, we can comment on that at trial? 17 1%th?
18 Isthat understood? 18 A | think Mr. Rosenbaum and Mr. Londen explained
19 A Yes. 19 to methekinds of objections that attorneys makein
20 Q Haveyou recently consumed any medication, 20 these settings. And we talked alittle bit about the
21 acohal or any other substance that clouds your mind or 21 meanings of various words like "specul ative'" and
22 would interfere with your ability to give your best 22 "hypothetical" and things like that.
23 testimony today? 23 We -- essentidly, it was just about general
24 A No. 24 demeanor, being responsive, not worrying about giving
25 Q Any other reason why you can't testify today? 25 too much or too little, just general kind of -- | think
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1 they were essentialy trying to help me not be 1 content of the evidence.
2 apprehensive. 2 Q Indiscussing the opinions of your report
3 Q Very good. Was anything else discussed that 3 during this meeting, were there any -- was there any
4 yourecall, other than what you aready testified? 4  discussion about the strong points of your report and
5 A We might have briefly touched on the contents 5 opinions?
6 of thetextbook and materials reports, but that was what 6 MR. ROSENBAUM: Vague.
7 wediscussed on Monday -- at the Monday mesting. 7 BY MR. HERRON:
8 Q Sowhatever you discussed regarding the 8 Q You may respond, unless you don't understand.
9 textbook materials on Saturday the 19th doesn't come to 9 A | don't understand what you mean by the
10 mind? 10 "strong points."
11 A No. 11 Q Wasthere any discusions that some of your
12 Q The subsequent meeting was held on Monday, the | 12 opinionswould be difficult to attack?
13 21st of January? 13 A 1 think the lawyers expressed considerable
14 A Yes. 14  confidencein my report, but we weren't -- we didn't
15 Q Who attended that meeting? 15 talk specifically about points that would be difficult
16 A Thesame. Mr. Rosenbaum, Mr. Londen and Miss | 16 to attack, as| recall.
17 Fandli. 17 Q Okay. Didyoutalk at all specifically about
18 Q Wherewasthat meeting held? 18 pointsthat would be -- would be easy to attack?
19 A Atthe Morrison & Foerster office in Century 19 A No.
20 City. 20 Q Wasthere any discussion about the weaknessin
21 Q How long did that meeting last? 21 any of the opinions that you have?
22 A That meeting was about seven -- seven or eight 22 A No.
23 hours. About eight hours. 23 Q Noneatadl?
24 Q Alongday. What was discussed at that 24 A No.
25 mesting? 25 Q Just generaly, what did the review of your
Page 11 Page 13
1 A Wediscussed three things. One, the content 1 credentias concern during that meeting?
2 of the -- we spent most of the day reviewing the content 2 A Wereviewed the other casesin which | had
3 of theinstructional materials report. We spent some 3 been an expert witness, and we also talked generally
4 time-- 4 about how -- they asked me, and | responded to their
5 Q That'sthefirst thing? 5 question about how | would frame the areas of my
6 A Thefirst thing? 6 expertise.
7 Q You said there were three things. Isthat the 7 Q What did you say?
8 firstthing? 8 A What did | say in terms of how | framed my
9 A Yes, that'sthe first thing. 9 areasof expertise?
10 The second was some review of my credentials. 10 Q Yes
11 And the third was some general discussion 11 A | told them that | was an expert in education
12 about therolethat | have played with regard to the 12 policy and practice, particularly related to the domains
13 other expertsin this case. 13 of curriculum and teaching and school organization, and
14 Q What was discussed specifically, asyou 14 how policy -- policy decisions and practice affected
15 remember, concerning the content of the instructional 15 students access to knowledge and opportunities to
16 materials report and your opinions? 16 learn, with a particular interest -- but not only an
17 A Webasicaly reviewed the four main points of 17 interest -- aparticular interest in the experience of
18 thereport and the opinions that I've derived -- the 18 low income students and students of color.
19 report consists of four key questions to which I've 19 Q | supposeif | asked you that same question, |
20 framed my opinionsin the form of answers. 20 would get the same response?
21 Q Right. 21 A | think you probably would.
22 A Andthe rest of the report is considerable 22 Q What, in general, was discussed regarding the
23 documentation of the evidence that | used in part to 23 roleyou played with the other plaintiffs expertsin
24 draw those conclusions. We basically reviewed -- 24 thiscase? I'mlooking for just ageneral explanation.
25 reviewed those questions and the opinions and the 25 A We discussed the overlap between the research
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1 project | have conducted at UCLA over the last year and 1 Q Kenji Hakuta
2 ahalf related to the Williams case, and the 2 A No.
3 collaboration of scholarswho have been involved in that 3 Q Thomas Sobel (phonetic), | takeisano?
4 project, and the group of people who are serving as 4 A No.
5 expertsinthiscase. 5 Q Nancy Meyers?
6 Q What was discussed regarding the group of 6 A No.
7 expertsthat are serving as plaintiffs’ expertsin this 7 Q Other than what you have aready testified,
8 case? 8 what more was discussed concerning the contents of your
9 A Wediscussed how some of the group of scholars 9 instructional materials report during this meeting?
10 who have been working on my project subsequently became | 10 A | canrecall we discussed the empirical
11 expertsinthe case; othersdid not. And other experts 11 evidencethat I'verelied on to establish the
12 are participating in this case who were not part of the 12 importance, the educational importance of instructional
13 group of scholarsthat I've been working with. 13 materials, and the other basis of support for my
14 Q Who are those scholars that didn't become 14 conclusion that instructional materials mattered in
15 expertsthat have been previously working with you? 15 teaching and learning.
16 A That had been working with me? 16 We spent some time discussing the
17 Q Yes 17 possibilities -- possible other strategies the state
18 A Steve Levy -- who have become expertsin this 18 might employ in response to the problems that my report
19 case? 19 identifies. Those were -- in both cases those were --
20 Q Yes. | understood you to say that you talked 20 the discussion was around what was written -- what's
21 about people that worked with you, | guess, 21 written in the report.
22 educationaly, and then had become expertsin this case? 22 There may be other things, but I'm not --
23 A Yes, yes, yes. 23 nothing stands out at this point.
24 Q Who are those people? 24 Q Withregard to the empirical evidence
25 A LindaDarling-Hammond -- Professor Linda 25 underlying your report, what was discussed on that
Page 15 Page 17
1 Darling-Hammond from Stanford, Professor Norton Grubb 1 topic?
2 from University of California Berkeley, Professor Mike 2 A Wetaked about the studies that are reviews
3 Russdl from Boston College. I'm going down my list. 3 of theliterature on the relationship between textbooks
4 Q How about Robert Corly (phonetic)? 4 and instructional materials and student achievement, and
5 A No. 5 thereviews of research on the relationship between
6 Q Megan Sandel (phonetic)? 6 students doing homework and academic achievement.
7 A No. 7 Q Didyoudiscussat al the SPRA case study
8 Q Lynn Erman (phonetic)? 8 report?
9 A No. 9 A  Wedid.
10 Q Bill Koski? 10 Q What was discussed in that regard?
11 A Yes 11 A Theknowledge -- | was asked about the
12 Q Soheissomeone who previously, | guess, you 12 knowledge that -- we talked about my knowledge of that
13 taught, and now he's becoming an expert in this case? 13 study, how it was conducted, by whom it was conducted,
14 A 1 did not teach him, no. 14 the schoolsin which it was conducted. We had a
15 Q You previously worked with him? 15 previous discussion of methodology only.
16 A Yes. Hewasamember of the group of scholars 16 Q What was discussed about methodol ogy
17 who | wasworking with in this related project. 17 underlying the SPRA report?
18 Q Okay. You mentioned Ross Mitchell? 18 A Thatit wasaqualitative set of case studies
19 A Ross Mitchell was not in that group. 19 that were conducted in 17 California schools; that those
20 Q Heinrich Mintrop? 20 schools were selected because they have large numbers of
21 A  Yes, yes. 21 lessthan fully qualified teachers; and, that the goal
22 Q Sohewasin the group? 22 wasto determine whether in those particular schools
23 A Yes 23 that had large numbers of less than fully qualified
24 Q MichdleFine? 24 teachers, there were aso other conditions that might
25 A No. 25 create barriers for students -- for students' learning.
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1 Q You said "qualitative set of case studies.” 1 SPRA study -- isthat financed by the Williams
2 What do you mean by "qualitative set"? 2 plantiffsinany way?
3 A That the methods used were to get rich, 3 A No, it'sfinanced by the State of California.
4 descriptive information through observation and 4 Q Interesting.
5 interviewson site, rather than using a survey in which 5 By UCLA?
6 you would get responses that you could quantify or 6 A No, by the legislature through the office of
7 asking aschool to submit numbers that you -- test 7 thepresident. | am the director of a system-wide
8 scores. 8 research center in the University of Californiathat
9 It was more focused on trying to elicit the 9 does empirical work on the relationship between
10 details of the conditions in those schools. 10 students experiencesin schools and their access to the
11 Q Inother words, the SPRA case study can't be 11  university.
12 generdized to Californiaasawhole. Isthat correct? 12 Q What center isthat?
13 MR. ROSENBAUM: No, that's not a correct 13 A It'scaled UC ACCORD.
14 interpretation of her testimony. She can answer what 14 Q What was discussed during this meeting
15 shethinks. 15 regarding the -- aside from empirical evidence -- the
16 MR. HERRON: If you would like to testify, 16 other basisfor support for your report and opinions?
17 Mark, fed free, but please just object. 17 A Wetaked about my use of the state's own
18 MR. ROSENBAUM: | object as mischaracterizes | 18 policiesand statements by state officials, aswell as
19 her testimony. 19 policies and statements by national figures and
20 BY MR.HERRON: 20 international organizations about the value of
21 Q You may respond. 21 instructional materials and textbooks in the teaching
22 A Thestudy is not one that can be statistically 22 and learning process.
23 generalized to other schoolsin Cdlifornia 23 Q Anything else on that topic? Just tell us
24 However, in qualitative, researchers talk 24  what you recall.
25 about theoretical generalization, which meansthat in 25 A There might have been, but | am not -- | mean,
Page 19 Page 21
1 qualitative studies, while you would never represent 1 | can't-- there may well have been. It wasa
2 what you found as being -- proportions of what you found 2 freeranging conversation. That'swhat | recall at the
3 asbeing the same proportions of conditions you would 3 moment.
4 find in other schools across the state or patterns 4 Q Verygood. What was discussed regarding
5 acrossthe state, you certainly can build theory about 5 strategies the state might employ regarding the issues
6 the dynamics that underlie patterns that you find either 6 raisedinyour report?
7 inother existing work, or that you may use asabasis 7 A Wetalked in particular about my suggestion
8 for doing additiona quantitative work. 8 that the use of the mandate regarding the provision of
9 So, for example, you might use the theories 9 textbooks and materialsto all students would be one
10 that you develop in aqualitative study as the basis for 10 possibility that the state could entertain.
11 astatewide survey because you have learned about the 11 And we also talked about the -- or | did the
12 dynamics of a particular phenomenon that allow you to 12 taking, right. Using "we" in avery royal sense --
13 have abetter understanding of the kinds of things you 13 that | talked about how mandates alone would be
14 would want to ask others. 14 insufficient as a comprehensive remedy for the kinds of
15 Also, the meanings in context are quite useful 15 problemsthat wereidentified, and that in my view the
16 inmaking interpretations, educated interpretations, of 16 state would aso want to employ capacity-building
17 what narrower quantitative research might show you. 17 strategies, including the insurance of sufficient
18 Q Sothe SPRA study has not been used as abasis 18 resourcesthat it would need to provide some technical
19 for afurther survey in California. Isthat correct? 19 assistanceto school districts to make sure things were
20 A No, not asurvey that followed on the SPRA 20 managed properly; that there should be mechanisms for
21 study asyet. Although I'min the process currently of 21 oversight and public reporting, and some policies for
22 planning a survey, which builds considerably on some of 22 intervening when problems are found.
23 thefindings of the SPRA survey, but not entirely. 23 Q Soregarding strategies the state might employ
24 Q Isyour planning and activities regarding the 24 asconcernstheissuesin your report, | take it nothing
25 follow-on survey -- that is, the survey to follow on the 25 was discussed other than those kind of items that deal
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1 with that topic set forth in your report, if you 1 A | read the other two reportsthat | wrotein a
2 understand what I'm saying? 2 cursory fashion, thinking you might ask something about
3 A Waéll, the report may not capture every 3 that. | asoread the appendicesto my report.
4 single-- 4 Q Any other documents?
5 Q Possibility? 5 A No.
6 A --understanding that | have about this 6 Q Were any documents read to you by counsel?
7 domain, or every possibility that | might conceive of, 7 A No.
8 and| cannot say with al certainty that the only things 8 (The document referred to was marked by
9 | said on Monday were words that were written in this 9 the CSR as Defendant's Exhibit 1 for
10 report. 10 identification and attached to and made a part
11 Q Fair enough. Was anything else discussed 11 of this deposition.)
12 during this January 21st meeting, other than what you've | 12 MR. HERRON: Let'sturn to Exhibit 1.
13 already testified to? 13 MR. ROSENBAUM: Exhibit 1 isjust your resume.
14 A Wetalked about Bruin basketball. There may 14 MR. HERRON: Yeah.
15 have been other things. 15 MR. ROSENBAUM: Off the record.
16 Q Anything concerning this case? 16 (Discussion off the record at 10:06 A.M.)
17 A Probably, but | don't recall what the 17 MR. HERRON: Before the deposition is over
18 specifics might be. 18 today, | would like to take alook at the documents that
19 Q You'vegiven usyour best recollection? 19 vyou reviewed, with your permission, Mark.
20 A Yes, | have. 20 MR. ROSENBAUM: Sure.
21 MR. ROSENBAUM: Did you mark it? 21 BY MR. HERRON:
22 MR. HERRON: | think we're having it markedas | 22 Q Now, Exhibit 1 -- do you recognize this?
23 Exhibit 1. 23 A Yes, | do.
24 MR. JORDON: | had athought on conserving 24 Q Whatisit?
25 exhibit numbers. 25 A It'sacopy of aCV that | revised in about
Page 23 Page 25
1 MR. ROSENBAUM: Off the record. 1 August of 2002.
2 (Discussion off the record.) 2 Q Did you draft everything in this document?
3 BY MR. HERRON: 3 A Yes
4 Q Weve marked as Exhibit 1 your CV. 4 Q Isittrueand correct in all respects?
5 But before | ask you questions about this, did 5 A Itissomewhat out of date, but it istrue as
6 you review any documentsin anticipation of your 6 of August, 2002.
7 deposition today? 7 Q Isthere anything worth mentioning that was
8 A | reviewed my report. 8 omitted from this document as of August, 20027
9 Q What isthat binder sitting in front of you? 9 A Actualy, | have about two- or three hundred
10 A Thisisjust the copy of my -- the three 10 papersthat were presented at academic meetings that |
11 reports| submitted with the appendices. No markingson | 11 thought were superfluous for this purpose.
12 it 12 Q Selected publications?
13 Q Didyou read your entire report prior to the 13 A No, no. It'sin addition to everythingin
14 deposition? 14 here. It'sadifferent category of work, which are
15 MR. ROSENBAUM: Which report? 15 research papers presented at academic meetings, and |
16 MR. HERRON: The one regarding instructional 16 just -- it addsto the bulk.
17 materials, textbooks, instructional materials. 17 Q Since August, 2002 have you published anything
18 THE WITNESS: Yes, | did. 18 that isnot listed in this Exhibit Number 1?
19 BY MR.HERRON: 19 A Yes. | published -- well, | published a
20 Q Didyou read any other documentsin 20 second edition of abook called Teaching to Change the
21 preparation for this deposition? 21 World that's published by McGraw Hill, and it, | think,
22 A | read the -- you mean -- do you mean 22 was published in September?
23 gpecifically for this deposition, independent of my 23 One -- then some of the publicationsin this
24  preparation of thiswork? 24 list have changed status, meaning that things that were
25 Q Correct. 25 submitted -- something that was submitted has been
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1 accepted for publication. Some things that were 1 Why don't you describe for me what that is.
2 accepted have now appeared in print. So that in the 2 A I've been working over the past year and a
3 academic world those things matter. It may not matter 3 half with agroup of about a dozen to 15 scholars, some
4 toyou. 4 of whom have subsequently become experts. The papers
5 | have entered into agreements to publish a 5 that will make up this collection will consist of the
6 couple of other things aswell. 6 work done by the entire group that I've been working
7 Q What are those things? 7 with, and it will consist of their scholarly papers,
8 A Oneisachapter on Opportunity to Learn that 8 not -- for those who have become experts, there will
9 is-- will appear in abook published by Teachers 9 probably be some overlap with their expert reports.
10 College Press about -- the topic of the book is about 10 But thisis not a publication of the expert
11 responsible accountability systems. 11 reports. It'saset of scholarly papers. One exception
12 Q You'regoing to publish a chapter? 12 tothat general ruleisthat Michelle Fine, who was
13 A Yes. I'veaso agreed to serve as the editor 13 contacted independently of my research project for
14 of aspecia issue of Teachers College Record, and that 14 purposes of being an expert, has subsequently joined my
15 will -- that volume will consist of the academic papers 15 research group, and she will be publishing in that
16 that the group of scholars I've been working with over 16 volumeaswsdll.
17 thelast year and a half -- that collection will appear 17 Q | see. For the experts that you worked with
18 inthatissue. Andl've agreed to allow the Santa Clara 18 inthiscase, each of them produced a scholarly report
19 Law Review to publish the synthesis document that's part | 19 first. Isthat correct?
20 of my set of reports. 20 MR. ROSENBAUM: | object to the phrase "in
21 Q Sothereare three, then, documents you've 21 thiscase" It'snot what she'stestifying to.
22 agreed -- 22 MR. HERRON: Okay.
23 A | aso entered into an agreement with Teachers 23 Q Letmetryitagain. IDEA standsfor what?
24  College Press to write abook on John Dewey that | 24 All caps.
25 haven't started yet. I'm presenting three or four 25 A IDEA?
Page 27 Page 29
1 papersat the American Educational Research Association 1 Q Yeah.
2 meeting in April. Those arelikely to become 2 A It'sUCLA'sIDEA, actudly. Institute for
3 publications at some point as well. 3 Democracy, Education and Access.
4 Q What wasthat? 4 Q And that group, with you asits director,
5 A The American Educational Research Association. 5 worked with various scholars in the last year and a
6 Q What chapter -- on the Opportunity to Learn 6 half?
7 book -- 7 A Yes, we worked with a number of scholars over
8 A No. It'sthe chapter on Opportunity to Learn. 8 thelast year and a half, most of whom are people | have
9 Thebook is on responsible accountability systems. 9 worked with off and on throughout my career. Many of
10 Q Isee Verygood. Areyou contemplating that 10 them. Not al of them.
11 your chapter on Opportunity to Learn in that publication 11 Q Some of those people with whom you worked
12 will have anything to do with your current report, 12 became expertsin this case?
13 Accessto Textbooks, Instructional Materials, et cetera? 13 A Yes
14 A | may very well use examples from that report. 14 Q Somedid not?
15 The chapter will certainly go far beyond it. 15 A Yes, but each of them produced awritten
16 Q The second item you mentioned was, | takeit, 16 report as part of this project.
17 collecting all of the reports that have been created by 17 Q AtUCLA IDEA?
18 plaintiffs expertsin this case -- 18 A Yes
19 MR. ROSENBAUM: Mischaracterizes her 19 Q You said you were talking about -- you were
20 testimony. 20 contemplating perhaps presenting as many as three or
21 MR. HERRON: Can | finishfirst? Thenyou 21 four papers at the American Education Research
22 object. 22 Association?
23 MR. ROSENBAUM: Sure. 23 A Yes
24 MR. HERRON: Thank you. 24 Q Did any of those papers deal with topics for
25 Q Why don't you describe for me -- very helpful. 25 which you prepared reports? By "reports' | mean the
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1 threereportsthat have been submitted in this case? 1 Q Onwhat case -- what cases were those?
2 A One of the papers -- well, one of the 2 A Letmelook at my CV.
3 presentations will be in the context of the symposium | 3 Q Peasedo.
4 organized about the relationship between education, 4 A | wasdeposed in the -- let me get the names
5 research and litigation. And that panel will have afew 5 right -- the Coalition to Save our Children versus the
6 people who work on these scholarly papers, and some of 6 State Board of Education.
7 whom are experts; some of whom are not. 7 Q Whereisthat listed in your CV?
8 My particular paper on that panel will be 8 A Wéll, unfortunately, this version doesn't have
9 jointly authored with Linda Darling-Hammond, and the two 9 page numbers, but it's at the top of page 4. The second
10 of uswill discussin that paper issues around students 10 item on page -- the fourth item on page 4.
11 accessto qualified teachers, students accessto 11 | was deposed in the People Who Care versus
12 textbook and curriculum materials. 12 Rockford, Illinois. And | was deposed in Vasquez versus
13 We will probably also draw on some of the work 13 San Jose Unified School District.
14 and facilitiesfor that paper. But it hasn't been 14 Q Wasthe Coadlition to Save our Children versus
15 drafted yet. Again, it will use these reports as 15 State Board of Education a California case?
16 examples. 16 A No. Delaware.
17 Q Whenisthat particular presentation presently 17 Q Delaware. Were you deposed as an expert or a
18 scheduled to take place? 18 lay witness?
19 A Thelast week in April in 2003. 19 A Asan expert.
20 Q Will any of the other papers that you intend 20 Q What did you chargein that case for your
21 to present deal with issues related to any of your three 21 deposition testimony?
22 reportsthat are submitted in this case, if you know? 22 A Inthat case--
23 A | suspect not, but because | haven't written 23 Q Tothebest of your recollection.
24 themyet, | can't say for sure. 24 A Fartoolittle, | know that. | recall $500 a
25 Q Isthere any other publication that comes to 25 day. I'm not sure that's correct, but it might have
Page 31 Page 33
1 mind that you've actually had published since -- wasiit 1 been 750, but I'm not sure. | don't recall.
2 August of 2002? 2 Q 500 to 750 per day isyour best estimate?
3 A Uh-huh. 3 A  Yeah
4 Q -- since August of 2002 that is not referenced 4 Q Didyou have a different charge for work on
5 in Exhibit Number 1? 5 any report?
6 A Not that comesto mind. I've-- | havetwo 6 MR. ROSENBAUM: For that case?
7 op-ed piecesthat are not listed under the published 7 MR. HERRON: For that case.
8 commentary. 8 MR. ROSENBAUM: Foundation.
9 Q One of those op-ed pieces accompanied the 9 THE WITNESS: I'm not understanding what
10 release of the Harris Poll information and was in the 10 you're asking me.
11 LosAngelesTimes. Isthat correct? 11 BY MR. HERRON:
12 A The op-ed piece referred to the Harris Poll, 12 Q Sometimes there are different rates charged by
13 but it did not accompany the release of it. Thetopic 13 expertsfor deposition testimony as opposed to the work
14 of that op-ed piece was the California master plan. 14 that they do in preparing and writing areport.
15 Q What wasthe other op-ed piece? 15 A Yes. No, | hadn't learned that yet.
16 A Itwasin October of this (sic) year, and it 16 Q Thisisaschool desegregation case?
17 dedlt with the high school exit exam, and it wasasoin | 17 A Yes, itwas.
18 thelLosAngeles Times. 18 Q You tedtified for which side?
19 Q Does anything else come to mind in terms of 19 A For the plaintiffs.
20 publications? 20 Q Who wasthe plaintiffs attorneysin that
21 A Not that | recall at the moment. 21 case?
22 Q |takeit you've been deposed before? 22 A The attorney | worked with was Thomas
23 A Yes 23 Henderson for the Lawyers Committee for Civil Rights
24 Q How many times? 24 Under Law.
25 A Three, | believe. 25 Q Whereis Thomas Henderson located?
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1 A Washington, D.C. 1 A Yes
2 Q What was the substance of your testimony? I'm 2 Q --two separate --
3 not looking for details. Just an overview. 3 A | was deposed during the liability phase of
4 A My testimony regarded the relationship between 4 the Rockford case in 1993 and '94, and then later when
5 thedistrict's practices of ability grouping and 5 thedistrict requested to be granted unitary status
6 curriculum tracking in the period between -- while they 6 in'99, 2000.
7 were under court ordered desegregation, and the 7 Q Youtedtified as an expert?
8 relationship between that and students' opportunitiesto 8 A Yes.
9 learn, access to knowledge and achievement, and the 9 Q What was the fee charged there?
10 particular effects on the plaintiff children. 10 A $190 an hour for the preparation of the
11 Q There was atranscript made of your 11 report. One and a half times that for deposition and
12 deposition? 12 tria testimony.
13 A Yes 13 Q So 385 for testimony?
14 Q Do you happen to have a copy? 14 A No.
15 A | think so -- | do not have a copy. 15 Q 2857
16 Q Youdo not have a copy. 16 A Yes
17 Do you happen to know who the attorneys were 17 MR. HERRON: Product of school systems --
18 onthe other side? Only if you know. 18 MR. ROSENBAUM: Which is superior to
19 A It may come to me sometime today. 19 Cdifornia
20 MR. HERRON: Why don't we leaveablankinthe [ 20 BY MR. HERRON:
21 transcript. 21 Q Do you have any recollection as to how much
22 THE WITNESS: Kravath (phonetic). Right? New | 22 money you received for your servicesin that case
23 York. 23 overdl?
24 BY MR. HERRON: 24 A Inthe Rockford case?
25 Q Areyou sure? 25 Q Correct.
Page 35 Page 37
1 A Dothey defendIBM? 1 A Somewhere in the neighborhood, as best | can
2 Q That | wouldn't know. 2 recall, of $70,000.
3 MR. JORDON: They did. 3 Q A deposition transcript was made of either or
4 THE WITNESS: That's the best of my 4 both of your depositions?
5 recollection. I'm not sure. 5 A Therewas areporter present so I'm assuming
6 MR. HERRON: With Mark's permission, Il 6 therewasatranscript. | probably reviewed it, but |
7 leaveablank in the transcript and ask that it be 7 don't have a Spec|f|c recollection.
8 filledin onceyou review your transcript. 8 Q Youdon't have the transcript from either
9 MR. ROSENBAUM: If sherecalls. 9 deposition?
10 MR. HERRON: Sure. Right. 10 A No.
11 INFORMATION REQUESTED: 11 Q What attorney was working with you on the
12 12 plaintiff'sside?
13 ) 13 A Robert Howard.
14 BY MR. HERRON: 14 Q What firm or organization is Robert Howard?
15 Q Do you have an attorney name on the opposing 15 A Footerman and Howard in Chicago.
16 side? 16 Q Who are the attorneys on the other side, if
17 A lwishl could-- 17 you recall?
18 Q Only what you remember. 18 A Hisnameisalso not coming immediately to
19 A No, I dont recal hisname. 19 mind, but again | may recall it.
20 Q The second case in which you were deposed was 20 Q Okay. Well, with Mark's permission, I'll do
21 People Who Care versus Rockford, lllinois? 21 the samething and leave ablank in the transcript,
2 A Yes 22 which you can fill in if you do get that name.
23 Q Thatwas-- 23 A Okay.
24 A | was deposed twicein that case. 24 MR. HERRON: Mark?
25 Q Meaning on two separate days or for -- 25 MR. ROSENBAUM: Okay.
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1 INFORMATION REQUESTED: 1 your testimony was similar?
2 2 A Yes, dthough in the first People Who Care
3 ) 3 caseit wastheliability phase. It was not review of
4 BY MR. HERRON: 4 practices during court-ordered desegregation, but review
5 Q Stepping back to the Coalition to Save our 5 of practices and their impact those practices had on the
6 Children, what was the total amount of money you were 6 children of color in that district.
7 paidinthat case, to the best of your recollection? 7 Q Who was plaintiff's attorneysin Vasquez?
8 A Maybein the neighborhood of 15- to $20,000. 8 A Morrison & Foerster, with the assistance of
9 Q Didthat money go to you personaly, or did it 9 Thomas Henderson of the Lawyers Committee.
10 goto UCLA or some other entity? 10 Q Who at Morrison & Foerster was involved in
11 A | did that work as an independent consultant. 11 that case?
12 Q Same question on the People Who Care case. 12 A Jack Londen and Matt Kreeger arethetwo |
13 That approximately $70,000 -- was that money that went 13 interacted with.
14 toyou personally? 14 Q Whoisthe opposing counsel in that case, if
15 A Yes. Although | did employ some research 15 vyourecall?
16 assistants who assisted me on that case, and so | paid 16 A | don'trecall.
17 some of them and sent them W-4's or whatever you do. 17 MR. HERRON: Again, I'll ask that the
18 Q Out of that $70,000 you paid your assistants? 18 reporter, with Mark Rosenbaum's permission, leave a
19 A Yes 19 blank in the transcript so you can fill that information
20 Q Thethird and last case in which you were 20 inif it comesto you.
21 deposed was Vasquez versus San Jose Unified School 21 INFORMATION REQUESTED:
22 District? 22
23 A Yes 23 )
24  Q That waslocated? 24 BY MR. HERRON:
25 A SanJose, Cdifornia. 25 Q Now, haveyou ever before testified as an
Page 39 Page 41
1 Q Youtestified as an expert? 1 expertattriad?
2 A Yes. 2 A Yes.
3 Q What was your charge for that case? 3 Q How many times?
4 A | don't recall precisely. It might have been 4 A Four times.
5 $500 aday. 5 Q Inwhat cases?
6 Q And no difference between your testifying -- 6 A Quarlesversus Oxford, Mississippi in 1988.
7 A Right. 7 Twicein the People Who Care versus Rockford, I1linois
8 Q --rateand your rate for preparing areport? 8 and onceinthe Coalition to Save our Children versus
9 A That's correct. 9 the State Board of Education of Delaware.
10 Q What wasthe total sum of money, as best you 10 Q Inthe People Who Care and Coalition to Save
11 recdll, that you were paid in the Vasquez case? 11 our Children cases, when you testified at trial, what
12 A | have no recollection. 12 wasyour rate for testimony?
13 Q Which side did you testify for? 13 A 1 think | answered that just previoudly.
14 A For the plaintiffs. 14 Q Oh, it wasthe same for deposition as for
15 Q What was the substance of your testimony? 15 testimony at trial?
16 A Similar to the Coalition to Save our Children 16 A Yes, yes.
17 case. | reviewed the practices of the San Jose School 17 Q Okay. Fine. Inthe Quarles case -- what was
18 District with regard to the ability grouping and 18 your hourly fee charged there?
19 tracking during the period of time they had been under 19 A | did not charge for the Quarles case.
20 court-ordered desegregation, and looked at theimpact of | 20 Q Why isthat?
21 those practices on particularly the Latino children and 21 A | didn't know you were supposed to. Or could.
22 African American children's opportunity to learn, 22 Or should.
23 achievements, access to knowledge. Same range of 23 Q If you had known that, would you have charged?
24 questions. 24 MR. ROSENBAUM: Objection. Callsfor
25 Q | takeitinthe People Who Care case that 25 speculation.
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1 THE WITNESS: | don't know. It'simpossible 1 Q Okay.
2 for meto know what | would have done. 2 A | wasdeposed, but did not testify. A second
3 BY MR. HERRON: 3 caseisthe Daniel versusthe State of California case.
4 Q Andwhereisthat court located, or where was 4 Q Isthat listed anywhere?
5 that caselocated? 5 A Thereisareferenceto it somewhere, |
6 A InOxford, Mississippi. 6 believe.
7 Q The subject of the lawsuit was desegregation? 7 Q What did that case concern in Daniel?
8 A Yes 8 A The case was brought on behalf of some young
9 Q Youtestified for the plaintiffs? 9 people -- the specific plaintiffs were named plaintiffs,
10 A Yes 10 were some young people at Inglewood High School, who
11 Q Please describe the substance of your 11 complained that they did not have access to advanced
12 testimony, if you can. It'salong time ago. 12 placement coursesin mathematics and science, which
13 A I recdl it very well, actualy. | was asked 13 restricted their opportunities to be eligible for
14 totestify approximately three days before | testified. 14 college -- for competitive colleges.
15 | wasgiven some lists of classroom -- some classroom 15 Q When was -- when did you serve -- well, let me
16 roll sheets, and | sat in a hotel room with ahome 16 stop mysdlf.
17 calculator and tried to figure out whether black kidsin 17 Y ou've mentioned the Vasgquez case and Daniel
18 Oxford, Mississippi were disproportionately 18 versus State of California astwo casesin which you
19 participating in low-level classesin academic subjects. 19 served as anontestifying expert or consultant. Are
20 | talked alittle bit about what my rough 20 thereothers?
21 caculations suggested, which was that they werebased | 21 A Yes, third caseis the Godinez case, and |
22 onthat brief look. | had an opportunity to have a 22 submitted a declaration in that case.
23 conversation the day before the testimony with a 23 Q Any others? By which | mean are there any
24 counselor at the high school, who shared some 24 other casesin which you've served as a nontestifying
25 information, which | then repeated. 25 expert or consultant?
Page 43 Page 45
1 And | talked alittle bit about cooperative 1 A | receive telephone calls from time to time
2 learning pedagogy as an alternative to ability grouping, 2 from attorneys working on various cases. | sometimes
3 whichwould allow desegregated classrooms to function 3 have conversations with them about their cases, and |
4 well in Oxford, Mississippi. 4 suspect that might be considered consulting, but |
5 Q Nerveracking. Soundslike. 5 think -- asbest as| can recall, these are the only
6 A They had mefor lunch, I'll tell you. 6 casesin which I've submitted anything in writing,
7 Q Do you know whether -- do you know whethera | 7 athough, actually -- yeah, the Quarles case never had
8 transcript was made of your testimony? 8 any written testimony.
9 A | havenoidea | assume, there was a court 9 Q Ineach casein which you've testified as an
10 reporter there. 10 expert, it wasfor the plaintiffs, am | correct?
11 Q Do you know the name of the attorney you 11 A Yes.
12 worked with? 12 Q Andyou've served as a consultant, at least on
13 A Alvin Chamblis (phonetic). 13 officia casesin three cases -- Vasquez, Daniel and
14 Q Any particular firm name? 14 Godinas?
15 A No, | was actually brought into the case by 15 A Yes.
16 oneof theold legal aidsin Cambridge, and | don't 16 Q Ineach of those cases you were serving as a
17 recall that attorney's name, but | was called to come 17 consultant for the plaintiffs?
18 help. 18 A Yes
19 Q And]I takeit you don't recall who was on the 19 Q Correct?
20 opposing sidein terms of counsel ? 20 In the phone calls that you mentioned that may
21 A No. 21 or may not be consulting where attorneys call you, has
22 Q Haveyou ever served in any case or matter as 22 any attorney from any defense firm called you for
23 anontestifying expert or consultant? 23 advice?
24 A Yes. | believethat was my statusin the 24 A Onoccasions| have talked with attorneysin
25 Vasquez versus San Jose. 25 state departments of education, who are involved in
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1 litigation and are defending, and perhaps school 1 A ldontrecal. | don't recal.

2 digtrictsaswell. | don't recall. 2 Q Now, who are the plaintiffs attorneysin

3 Q Wouldit befair to say that the vast mgjority 3 Danid?

4  of attorneys who call you for this sort of informal 4 A TheACLU.

5 consulting advice are plaintiff's attorneys? 5 Q What attorneys from the ACLU did you work with

6 MR. ROSENBAUM: Vague. 6 inthat case?

7 MR. HERRON: Y ou may respond. 7 A Primarily Rocio Cordoba, Mark Rosenbaum to a

8 THE WITNESS: | would say that the -- 8 lesser extent and Sophie Fanelli.

9 regardless of which side they may be on, attorneys who 9 Q Whowasit from the ACLU that first contacted
10 cdl metendto beinterested in the area of my 10 youtoinvolveyouin Daniel versus State of California?
11 research, whichishow policies and practices affect the 11 A Itwaseither Mark or Rocio, and | don't
12 schooling of low-income children of color. And 12 recal wherethefirst phone call came from.

13 sometimes those are government officials, and sometimes | 13 Q Who are the plaintiffs attorneys in Godinas?
14 they are people who are pursuing cases against 14 A | worked with Maldf.
15 government. 15 Q Who from Maldf?
16 BY MR. HERRON: 16 A No, that'snot true. Thatistrue. But |
17 Q | wasactualy moreinterested in sort of the 17 also worked with Steven Smith and Molly Munger.
18 number, percentage, scope of who callsyou as plaintiffs 18 MR. ROSENBAUM: For your purposes, when you
19 or defendants. Do you know what | mean? In other 19 say Steven Smith, you mean Steven English?
20 words, I'm interested in finding out are you consulted 20 THE WITNESS: Steven English. I'm sorry.
21 by plaintiffs attorneys or others more often than not 21 BY MR.HERRON:
22 intheseinformal discussions you talked about? 22 Q Okay. Soredly you were working with two
23 A Probably more often by plaintiffs attorneys, 23 satsof attorneys; isthat correct? in the Godinas
24  but | couldn't possibly quantify that. 24  case?
25 Q Now, the Daniel case was against the State of 25 MR. ROSENBAUM: Vague. Ambiguous.
Page 47 Page 49

1 Cdifornia? 1 THE WITNESS: Let metell you precisely, | was

2 A Yes 2 contacted by Steven English and Molly Munger, and | did

3 Q That wasactualy litigation? 3 theactual substance of the work with Hector Villagra

4 A Yes 4  from Maldf.

5 Q Godinaswas acasefiled against -- 5 BY MR. HERRON:

6 A | believe Los Angeles Unified School District? 6 Q What was the substance of the work for the

7 I'mnotsure. | think it was. 7 Godinas case?

8 Q Do you know whether the State of California or 8 A Multitrack, year-round Concept 6 schools.

9 any state entity was a defendant in the Godinas lawsuit? | 9 Q You submitted adeclaration in that case?

10 A | don't know. 10 A Yes

11 Q Inthe Daniel lawsuit what hourly fee did you 11 Q What was the subject matter of that

12 charge? 12 declaration, generally?

13 A | did not charge an hourly fee. My rolein 13 A Theimpact of the -- the effects of Concept 6
14 that case wasto prepare areport, and | believe | 14 multitrack year-round schools on students' access to
15 charged aflat fee for that report. 15 knowledge, opportunity to learn, participation in

16 Q What wastheflat feein that case, for that 16 extracurricular activities, length of the school year,

17 report? 17 just agenera practice of Concept 6. And the -- and
18 A Youknow, | don't remember. It might have 18 who -- which children were subject or were enrolled in
19 been, say, between 2- and $5,000. That'swhat I'm 19 Concept 6 schools. Just sort of general descriptive and
20 recalling, but | don't really remember. 20 areview of what research exists on that topic.

21 Q Isthat your best recollection -- 21 Q Didyou chargefor your servicesin the

22 A Atthemomentitis. 22 Godinas case?

23 Q -- or your best estimate? I'm not asking for 23 A Actualy, | intended to, but | never got

24 you to speculate, but if you have abasis for 24 around to submitting an invoice.

25 estimating -- 25 MR. ROSENBAUM: Thanks for the reminder.
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1 BY MR.HERRON: 1 secondary teaching credential in the
2 Q What rate will you be charging Mr. Rosenbaum 2 department of education."
3 for your servicesin that case? 3 BY MR. HERRON:
4 A Inthat case -- he wasn't involved in that 4 Q What do you mean by "secondary teaching
5 case 5 credential"?
6 Q Let medtateit differently. 6 A | mean | satisfied the requirements for
7 Did you have any rates in mind that you would 7 certification as a second -- as ateacher of Englishin
8 have charged? 8 Cdiforniasecondary schoals.
9 A Wel, yes. | would have charged 190 to $200 9 Q Haveyou ever taught in California secondary
10 an hour, comparableto what | had charged in the 10 schools?
11 Rockford case for the preparation of the declaration. 11 A Yes
12 Q What was the subject matter of Godinas? Just 12 Q What timeto what time?
13 the general description. 13 A 1970to 1977.
14 A | believeit'sacase around school facilities 14 Q What courses?
15 and over-crowding. 15 A | taught grade 7 through 10 in the English
16 Q Let'sturn back to Exhibit 1 and talk about 16 departments at a middle school and senior high school.
17 your education. You had aBA in English from San Diego | 17 Q What middle school ?
18 State University in 1964? 18 A Carl Sandberg Junior High School in Glendora,
19 A That's correct. 19 Cadifornia
20 Q Any education classes taken as part of your 20 Q Sorry. That wasthe middle school?
21 BA? 21 A Yes
22 A Did| take any classesin the department of 22 Q What was the high school ?
23 education? 23 A GlendoraHigh School.
24 Q Correct. 24 Q Soyou were ateacher for about eight years?
25 A No. 25 A Sevenyears.
Page 51 Page 53
1 Q Oronthetopic of. 1 Q Sevenyears. Why isthat not mentioned in
2 A No. 2 your CV?
3 Q Yougot an MA in American studies from the 3 A Becausel try to keep the length to something
4 Cdifornia State University Los Angelesin 1969? 4  respectable. | usethe CV to -- primarily in academic
5 A Yes 5 settings.
6 Q What is American studies? 6 Q Any other reason?
7 A American studiesis an inter-disciplinary 7 A No. | wanted to keep my professional
8 program of work in the social sciences and the 8 experience al on one page.
9 humanities that considers American culture, 9 Q Okay. Didyou teach any grades other than 7
10 scholarships, sociology, political science, education, 10 through 10?
11 philosophy, literature, arts. 11 A Not during that period of employment. Earlier
12 Q What education-related courses then did you 12 inmy lifel was areligious education director for the
13 takeaspart of that course of study, if any? 13 Unitarian Universalist Church, during which | taught
14 A | don't recall precisely because immediately 14 childrenin the dementary grades as well as
15 subsequent to that, with the receipt of the master's 15 adolescents.
16 degree, | remained at Cal State LA for another year and 16 Q During the time period from -- try it another
17 earned asecondary teaching credential in the department | 17 way.
18 of education. 18 What school district isthat that you were
19 MR. HERRON: I'm sorry. Could | have that 19 teaching at?
20 answer read back. 20 A Glendora
21 (Record read as follows:) 21 Q Unified?
22 "ANSWER: | don't recall precisely because 22 A Yes
23 immediately subsequent to that, with the 23 Q During the time period --
24 receipt of the master's degree, | remained at 24 A Oh, let me correct. During the summers when |
25 Cal State LA for another year and earned a 25 taught in Glendora, | taught in the special program for
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1 gifted and talented youngstersin the district, and that 1 educational practice provides knowledge and insights
2 wasan elementary and secondary program as well. 2 that are extraordinarily valuable and complimentary to
3 Q Didyou teach the GATE children each summer 3 what one learns from theorizing and doing empirical
4 that you served as ateacher in Glendora? 4  research.
5 A No, | think | -- two or three summers. 5 | also have been the director -- | was the
6 Q Doyou recal what year of elementary school 6 director for five years of UCLA's Teacher Education
7 children were -- you were teaching? 7 Program. Infact, | developed the current Teacher
8 A |l don't. | don't recall whether it was older 8 Education Program that's being used at UCLA. And having
9 or younger, the full range. 9 been ateacher myself not only provided great assistance
10 Q What yearsdid you teach in the religious 10 tome, it was very useful to my -- the students at UCLA
11 education? 11 that | had been ateacher.
12 A Thiswasin -- somewhere '68, '69, one year. 12 | must also add that when one is aresearcher,
13 | aso should add that during that same year | worked 13 especialy when one studies educational problems,
14 as-- or during that same period of time, | worked as a 14 educators are far more compelled, | think, by the -- |
15 substitute teacher in the Tuscon Unified School 15 should say in my experience | have found that the fact
16 Didtrict, and | taught grades 11 and 12 during that year | 16 that | have been ateacher has enhanced my ability to
17 aswell. 17 interact in constructive ways with educators.
18 Q In'68,'69? 18 (Discussion off the record from 10:54 A.M.
19 A I'mnot exactly sure of the dates, but 19 until 11:07 A.M.)
20 somewherein that time period. That wasin Arizona. 20 BY MR.HERRON:
21 Q Thereligious education teaching was -- 21 Q Just before we broke | had asked you whether
22 A Yes 22 or not your teaching experience had assisted you in your
23 Q --inTucson? 23 academic pursuitsthat followed or your career in
24 A Yes 24 academics.
25 Q What level of elementary students did you 25 Other than what you've already testified, did
Page 55 Page 57
1 teach during that year? 1 that teaching experience assist you in any other way?
2 A Wadll, | supervised and taught in a program 2 A I'msureit did.
3 that spanned the full range of children who were members | 3 Q Téll ushow.
4 of families of the church that employed me. 4 A Wedll, | think it -- it affects everything |
5 Q Wereyou yourself ateacher, or were you the 5 do. Specificaly, | think having been an English
6 administrator? 6 teacher hasimproved the way | write, and allows me, |
7 A | wasboth. | wasn't the only teacher, but | 7 hope, to write in ways that communicate to other
8 wasalso the director of the program. 8 practitioners.
9 Q Why did you leave that position? 9 | think that | probably have described to you
10 A Because | moved back to California. 10 the most specific waysthat it matters, but it matters
11 Q Why did you leave your position with Glendora 11 throughout.
12 Unified? 12 Q You got your Ph.D. in education from UCLA?
13 A Because | wasin the second year of my Ph.D. 13 A Yes.
14 degree program, and it became burdensome to be a 14 Q In19807?
15 full-time teacher and doctoral student at the same time. 15 A Uh-huh. Yes.
16 Q Didyou enjoy teaching? 16 Q Describeto us generally your course of study.
17 A Yes 17 A | wasinaspeciaization called Curriculum
18 Q Doyou think that your teaching experience 18 and the Study of Schooling, which meant that my primary
19 prepared you in any way for your sort of academic 19 emphasis wasto understand -- the way curriculum was
20 pursuitsthat followed thereafter? 20 defined in that program was extraordinarily broad so
21 A Absolutely. 21 that it was all the formal and informal decisions that
22 Q Howso? 22 educators make that influences what and how children
23 A My academic work has focused in agenerd 23 learn.
24 sense on the relationship between research and practice. 24 So that was the Curriculum part. The Study of
25 And having the firsthand experience of being engaged in 25 Schooling part was really the examination of schools as
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1 ingtitutions, how they work, their history, their 1 Q No. Asmuch as| no doubt will want to read
2 sociology. 2 it
3 | aso had, asal UCLA students do, quite 3 MR. ROSENBAUM: Off the record.
4 rigorous training in research methodology, both 4 (Discussion off therecord at 11:14 A.M.)
5 quantitative methods and qualitative methods. | had to 5 BY MR. HERRON:
6 demonstrate foreign language proficiency. | had to take 6 Q Hopefully, our copying was accurately done,
7 acognate field outside the school of education, which | 7 but | want to have you vouch for that. Do you recognize
8 took inthe -- in the area of socio linguistics. | had 8 Exhibit Number 2?
9 severa coursesin that area 9 A Yes | do.
10 Genera breadth courses on the history of 10 (The document referred to was marked by
11 education, comparative education, sociology of 11 the CSR as Defendant's Exhibit 2 for
12 education, the philosophy of education, genera 12 identification and attached to and made a part
13 foundational courses. 13 of this deposition.)
14 Q When did you begin your Ph.D. program? 14 BY MR. HERRON:
15 A 1976, | believe. Although it might have been 15 Q Whatisit?
16 '75. I'mnot sure. Either '75 or '76. 16 A It'sareport that | prepared on students
17 Q What else did you do besides pursue a Ph.D. 17 accessto textbooks and instructional materialsin
18 from'75 or ‘76 through 1980, other than what you've 18 Cadlifornias public schools.
19 aready testified to? 19 Q Giveusadescription of how this report was
20 A Duringmy timeat UCLA, | worked asaresearch | 20 prepared. What was the process?
21 assistant to the dean in alarge nationa study of 21 A Thereport actually began as a bit of material
22 American schools, elementary through secondary. | 22 that | prepared at the request of Linda Darling-Hammond,
23 worked in the teacher education program at UCLA 23 who had asked me if | would be willing to collaborate
24 supervising teachersin training. 24 with her on some research she was doing related to the
25 | worked for the Center for the Study of 25 Williams case, which | was happy to do.
Page 59 Page 61
1 Evaluation, doing some evaluation work of school -- 1 Q When wasthat?
2 under acontract with Los Angeles Unified School 2 A Thatwasin--
3 Digtrict. | worked for a professor and wrote abig 3 Q That isto say when did she make that request
4 review of research on multi-cultural education. 4  of you?
5 | basically functioned as a graduate research 5 A Sometime in the spring or summer of 2000
6 assistant in anumber of capacities that were related to 6 maybe. | would haveto -- | think that's probably
7 my areaof study. 7 right. Somewhere in that neighborhood.
8 Isthat what you meant? Did you mean 8 Q Do you know whether that was before or after
9 employment? 9 thelawsuit was actualy filed in court?
10 Q Yes, maam. Other than what you've already 10 A | think it was following the filing of the
11 testified, were there other areas of study you 11 lawsuit in court, but I'm not -- | wasn't paying all
12 concentrated on with respect to getting your Ph.D? 12 that much attention at that point so | don't know for
13 A Well, | read and study broadly and deeply, and 13 sure.
14 I'm surethere are things other than the specifics that 14 Q Did Linda Darling-Hammond describe to you at
15 | mentioned, but those were the major emphases of my 15 that time what the purpose of the research would be for
16 work. 16 the Williams case?
17 Q You did adissertation? 17 A She--
18 A Yes, | did. 18 MR. ROSENBAUM: | think that's awfully vague.
19 Q What wasthetitle and topic? 19 I'mnot sureit doesn't assume facts not in evidence,
20 A Thetitle of the dissertation was -- the topic 20 but you can answer. Go ahead.
21 of the dissertation was on the impact of tracking and 21 THE WITNESS: She told me she was preparing a
22 ahility grouping in English and language artsin 22 report for -- or that she was engaged in doing some work
23 secondary schools, meaning schools -- middle school and | 23 related to Williams that was somewhat comparable. | was
24 senior high schools. It was anational study. 24 familiar with the work she had done in New Y ork, the
25 Do you have my dissertation? 25 case-- the Campaign for Fiscal Equity case. And she
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1 and | had been colleagues for many, many years, and she 1 developed an outline of what | thought this paper should
2 and| shareaninterest in these issues. 2 look like, and began writing.
3 And so | don't recall exactly what she told 3 Asit grew and | became clearer about what |
4 me, but given my experience with her, | assumed that she 4 wanted it to say and what kinds of evidence | wanted to
5 would be engaged in doing impeccable scholarly work 5 examine-- | don't mean what | wanted it to say, but
6 related to equity and access to educational resources. 6 what questions | wanted to address and what evidence |
7 BY MR. HERRON: 7 wanted to examinein order to answer those questions, |
8 Q How did the process of generating your report, 8 engaged the support of some graduate students, and a
9 Exhibit Number 2, unfold from that point? 9 postdoctoral fellow, | guess, to provide some assistance
10 A After Lindaand | worked back and forth for a 10 and support to me as | worked on this paper, which they
11 while, it became clear to us -- I'm not sure exactly the 11 did.
12 order in which these things happened, but at some point 12 Q Canljustinterrupt?
13 it became clear to usthat this material was too 13 A Yes.
14 voluminous to constitute a separate report. 14 Q How far dong were you in the drafting process
15 At the same time | had had some conversations 15 of thisreport prior to your engaging anyone to assist
16 with Mark Rosenbaum and Jack Londen about therangeof | 16 you or getting any assistance on the report?
17 topics-- by that time | had read the complaint in 17 A It'shardto -- the point at which | got
18 Williams, and we had conversations about the range of -- 18 assistance was a point after which | had fully
19 tome -- fascinating issues that were encompassed in 19 conceptualized the topics and the organization of the
20 thiscase. And we started having conversations about 20 paper and identified the kinds of evidence | wanted to
21 various domains of research that might be relevant to 21 examine and had already done a preliminary examination
22 thecase 22 of alot of material to apoint where | felt that |
23 Q Whoisthe"we" in that sentence? 23 could give pretty precise instructions to some
24 A Lindaandl, Jack and Mark essentially. | 24  assistants who would then carry out some of the more
25 think that's the people who were involved in this 25 detailed -- looking at documents, summarizing documents
Page 63 Page 65
1 conversation. 1 for me, helping to draft at least preliminarily some
2 Q Okay. 2 sections of thisreport.
3 A Itwasat that point that | suggested that 3 Q How did things carry out from then?
4 because this -- the issues in the complaint were so very 4 A They aong with me --
5 closeto my research agenda and so very much at the 5 Q [I'masking for general.
6 heart of what my IDEA center was interested in doing 6 A -- continued to read and summarize, and ook
7 scholarly work on, that | would be interested in 7 at dl the available data and the report grew. |
8 examining these issues in more depth as a part of my 8 have-- | wrotethe last draft.
9 scholarly research agenda. 9 Q Wrote or edited?
10 So it was at about this time that the -- that 10 A There are some sectionsin here which may
11 | proposed an idea of assembling agroup of scholarswho | 11 still be sentences from one or more of my research
12 might -- under the auspices of IDEA, who might be 12 assistants, but essentially the flow of the arguments,
13 interested in exploring issues of thiscasein a 13 thediscussion, the opinions, analysis are mine.
14 research context. 14 Q Marisa Saunders didn't write this report?
15 Q That wasyour idea? 15 A No, shedid contribute considerably to drafts.
16 A Yes 16 Q Sohow it worked was she would contribute
17 Q Proposed to whom? 17 considerably to drafts, and then you would review and
18 A | proposed it to Jack Londen and Mark 18 revise or would you supplant her work?
19 Rosenbaum. At that point as| begin generating alist 19 A Insome cases | would review and revise; in
20 of thetopicsthat | thought would be interesting and 20 some places| would supplant; in some places | would
21 relevant to pursuein thisresearch project, | decided 21 reorganize. And it was aback-and-forth process, asis
22 that it really would be appropriate, although -- it 22 very much the case with scholarly work that's done by
23 would redlly be appropriate to take on this textbook and 23 morethan one person. But in every instance, | wrote
24 ingtructional materials in amore comprehensive way. 24 the-- thisis my work.
25 So at that point | began to outline -- | 25 Q Butit wasacollaborative process?
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1 A Absolutely. 1 Hewasinterested and wanted to determine how they
2 Q lterdtive, | takeit, aswell? 2 had -- the decisions they had made to -- and how they
3 A Yes 3 handled responseslike "not sure" or "I don't know" as
4 Q Othersassisted aside from Marisa? 4 opposed to yes-or-no answers.
5 A Yes. Jamy Stillman, who ismy advisee. She 5 Hewasinterested in clarifying how -- which
6 isaPh.D. student at UCLA. Did some preliminary work 6 groups of teachers, the numbers of teachers that
7 gathering materials, reading materials, sorting 7 responded to different items.
8 materials. My husband and co-author, Martin Lipton, did 8 So, for example, there were several questions
9 dignificant work, editorial work, as he doeson 9 about the availability of materials that teachers of
10 everything | write. 10 English learn -- for English learners, and he clarified
11 Q When you say co-author, what do you mean? 11 with them whether &l teachers answered those or whether
12 A Heisthe second author on my book, Teaching 12 only teachers who had said they do teach English
13 to Change the World. 13 learners answered those. Making sure that he fully
14 Q Isee 14 understood the data set.
15 A Heisthefourth author on Becoming Good 15 He computed percentages that appear in the
16 American Schools. Heisthe co-author of other 16 tablesand performed significance tests on those -- the
17 scholarly articles. 17 differences between responses of various groups of
18 Q Do you consider him as a co-author for this 18 teachers.
19 report, Exhibit Number 2? 19 Q What do you mean by "significance tests'?
20 A No. 20 A Heprimarily used Chi Square analysesto
21 Q Buthedideditit? 21 determine whether or not the patterns of responsesin
22 A Yes 22 the data-- the probability that they would not have
23 Q How substantial were his edits? That may be 23 occurred by chance, that the differences would not be a
24 vague, but give us your thoughts. 24 product of chance rather than some real difference.
25 A Heedits, not substantially, but in -- I'd say 25 Q What other significance tests are you aware of
Page 67 Page 69
1 rigorously. Hewas an English teacher for 31 years. 1 that could have been applied as part of your report to
2 Q Haveyou described fairly well or at least 2 theHarris data?
3 topic-wise what Jamy Stillman did on this report, that 3 A Significance tests?
4 iswhat Jamy Stillman's role was? 4 Q Right, other than Chi Square.
5 A Yes, | think Jamy wasinvolved in collecting 5 A Chi Squareisthe most appropriate sort of
6 materias, doing some summaries of materials. She might 6 dtatistical test for thiskind of categorical data, but
7 have-- I'm not sure, but it would be likely that she 7 you certainly -- you could use other -- you could use
8 did some copy editing. 8 correlation, Pierson correlation, coefficient. You
9 | also worked with -- | used a graduate -- not 9 probably could use analysis of variance. Although most
10 graduate students -- post doc, David Silver, who 10 of them are not continuance variables or categorical
11 performed some of the quantitative analyses of the data 11 variables. We chose Chi Square test because it seemsto
12 from the Lou Harris survey. 12 usthe most appropriate for the purposes we wanted to
13 Q WasMr. Silver's quantitative analysis of the 13 usethedatafor.
14 Harrissurvey sort of his own work on raw datareceived 14 Q Did Russ Rumberger -- who is he?
15 by you? 15 A Russell Rumberger is a professor of education
16 A Yes 16 at the University of California Santa Barbara.
17 Q From Harris? 17 Q Did he have any input on -- into the issue of
18 A Yes 18 what sort of significance test to apply to the Harris
19 Q Inyour understanding did Mr. Silver -- what 19 data asconcerns your report?
20 did hedo? Why don't you describe his quantitative 20 MR. ROSENBAUM: Speculation. If you know.
21 analysisin general terms, at |least. 21 BY MR. HERRON:
22 A Wadll, hefirst of all examined the data. He 22 Q If you know.
23 talked with the Harris research team to understand how 23 A | had some-- | don't believe | discussed --
24 the sample was drawn and how the -- especialy he was 24 I'm-- | don't fully recall because | talk with Russ a
25 interested in how the weights -- the data was weighted. 25 lot. But I'm not remembering any specific conversations
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1 about what significance tests might be used. 1 studiesof those topics, she went to the library, found
2 Q WasDavid Silver'srole limited to the 2 them, read them, summarized them and gave me copies of
3 quantatative analysis you described in general terms? 3 thestudies and her summaries and was --
4 A Yes 4 Q The studies concerned the relationship of
5 Q Roleon this paper? 5 instructional materials --
6 A Yes. 6 A Wadll, studies of instructional materials, so
7 Q What is his background? 7 literature review, we call it.
8 A Heis-- either is about to finish momentarily 8 Q Sheat some point stopped working on the
9 or hasfinishedinthelast period of timeaPh.D. in 9 project?
10 quantitative methodsin education at UCLA. 10 A Yes
11 Q Isheyour advisee? 11 Q Priortofindizingit?
12 A No. 12 A Yes
13 Q Who else worked with you in generating this 13 Q Other than what you've already testified,
14  report, Exhibit Number 2? 14 describe for us Marisa Saunders' background?
15 A What do you mean "worked with"? 15 A Marisa Saunders has a doctorate in education
16 Q Wéll, I'mlooking at page 3 of Exhibit Number | 16 from Harvard. Sheis specialist in -- her area of
17 2attheend of thefirst full paragraph -- first 17 research is on the schooling opportunities of Latino
18 partia paragraph. 18 students. Shedid her dissertation work at a Caifornia
19 A | have Rebecca's name there aswell. Noah 19 high school, and sheisaformer California bilingual
20 Delissovoy and Rebecca Joseph are two other Ph.D. 20 mathematics teacher.
21 studentsin the graduate school of education who -- 21 Q Isshecertificated?
22 Q Firsttalk about Noah. If you could kindly 22 A Yes. Youknow what, I'm not absolutely sure,
23 tell mewhat his background is. 23 but | think sheis. I'm not sure.
24 A Noahisaformer teacher who is pursuing a 24 Q Do you know what California high school she
25 Ph.D. inurban schooling at UCLA. Heisathird-year | 25 did her study?
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1 student. 1 A No, it's an anonymous research site.
2 Q Isheyour advisee? 2 Q Other than what you've already testified, what
3 A Heisnot my advisee. 3 washerrole? | know you had this collaborative process
4 Q When you use the term "advisee," you mean 4  of drafting that went on with Marisa, but was there any
5 what? 5 other role that she played?
6 A That inthe Ph.D. program at UCLA, each 6 A Marisa-- she worked with me very closely. We
7 student has one professor who is their supervising 7 talked about this -- the progress of this paper. She
8 professor and counsels them about course work to take, 8 aso, | think, had interactions with Sophie Fanelli of
9 helps prepare them for exams, and in most cases becomes 9 the ACLU, requested documents that we wanted to see,
10 the primary advisor of their dissertation project. 10 depositions, other documents. And | know she had some
11 Q What was Noah's role on the generation of your 11 interactions with Sophie about the production of those
12 report? 12 documentsto us.
13 A Noah'srole was the same as Jamy Stillman's. 13 And she -- she and | worked very closely and
14 Hereviewed documents, searched for documents, 14 had lots of conversations about the substance of this
15 summarized documents and talked with me about -- and 15 report.
16 provided me with summaries of documents. 16 Q Do you consider her as sort of aright-hand
17 Q What's Rebecca Joseph's background? 17 person on this report, right hand to you?
18 A Rebecca Joseph is aformer teacher in 18 MR. ROSENBAUM: Vague. Ambiguous.
19 Baltimore, Maryland, who is afourth year Ph.D. student 19 THE WITNESS: She played an extraordinarily
20 inurban schooling. Sheismy advisee. And she 20 supportiverole. Perhaps best -- well, she played an
21 assisted me very early on when | wasworking with Linda | 21 extraordinarily supportive role.
22 Darling-Hammond. 22 BY MR. HERRON:
23 And, essentially, her role waswhen | 23 Q Who elsg, other than the folks we've already
24  identified studies of the relationship between 24 discussed, contributed to the generation of this report
25 instructional materials and textbooks and studies -- 25 inany way?
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1 A Inany way -- I'm not clear about what you 1 BY MR. HERRON:
2 mean by "inany way." Do you mean in casual 2 Q What effort did you personally make to assure
3 conversations that | had with people that | was writing 3 that communications received or sent by Marisa Saunders
4 thisreport? 4 were collected and produced?
5 Q No. | mean you've listed people specifically 5 MR. ROSENBAUM: Beyond what she just said of
6 inherewho | takeit are the oneswho principally did 6 giving everything?
7 the detail work that you were talking about. Y ou've 7 MR. HERRON: Correct.
8 explained Marisa Saunders role. 8 THE WITNESS: | went through my -- all of the
9 Was there anyone el se who influenced this 9 E-mailson my hard disk. | sorted them into --
10 report or participated in its creation? 10 everything related to the Williams caseinto files, into
11 MR. ROSENBAUM: She also spoke about her 11 folders. And| gaveal of thosethingsto -- burn a
12 hushand. 12 CD. I can't remember. But they got everything.
13 MR. HERRON: Correct. Fine. 13 BY MR. HERRON:
14 THE WITNESS: | certainly had conversations 14 Q Do you know whether Marisa Saunders was asked
15 with the -- with Mark Rosenbaum and Jack Londen and 15 to collect her communications regarding this report?
16 Catherine Lhamon of the ACLU about, | guess, what you'd | 16 A | think shewas.
17 cdll the nature of the assignment, that apart from the 17 Q Do you know whether she produced those
18 scholarly paper, what additional questions would be of 18 documents?
19 interest. And that wasnot -- | mean, | proposed to 19 A | don't have firsthand knowledge -- | mean, |
20 them questions of interest, and we talked about those 20 was not present during that process, but it's my
21 questions. 21 understanding that she did produce documents.
22 BY MR.HERRON: 22 Q Do you know whether the same request was made
23 Q Okay. 23 of Noah Délissovoy?
24 A | asofromtimetotimemade-- as| saidin 24 A Delissovoy.
25 regardsto Marisa, made requests for documents and also 25 Q Deélissovoy?
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1 encouraged -- frankly, encouraged the attorneys, if they 1 A Took meawhiletoo.
2 came across any documents in the course of their other 2 Yes. | think. | think both Noah and Jamy
3 worksthat they thought might be related to the 3 were asked to produce documents.
4 questionsthat | was asking, that | would appreciate 4 Q How about Rebecca Joseph?
5 their sharing those with me. 5 A No.
6 Q Didyou communicate in writing, by which | 6 Q Nowhat?
7 mean E-mail, memo, letter and the like, with any of the 7 A No, | don't think Rebecca -- maybe she was
8 UCLA people who are mentioned in this report? Marisa 8 asked. | don't have any knowledge of it. Rebeccawas
9 Saunders, Noah Delissovoy, Rebecca Joseph, David Silver, 9 not part of those -- the team with whom | communi cated
10 Jamy Stillman. 10 about this report.
11 A Yes. 11 Q Okay. How about David Silver? Was he asked
12 Q Did you communicate with Mark Rosenbaum, Jack 12 to produce communications he had had with you or anyone
13 Londen and Catherine Lhamon or any of the other 13 onthelitigation team regarding this report, if you
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plaintiffs attorneys by E-mail or other correspondence,
written correspondence?

A Yes, fromtimetotime.

Q Inproducing the materials related to your
expert report, what effort was made to collect those
communications?

A What effort was made by me? By them?

Q By anyone.

MR. ROSENBAUM: Speculation based on what you
know.

THE WITNESS: | do know that | gave them
everything that | had.
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know?
A | don't know.
Q Same question for Jamy Stillman?
MR. ROSENBAUM: Asked and answered.
MR. HERRON: If it was, I'll withdraw it, but
| think | was asking about Marisa.
THE WITNESS: Yes, you were, but | volunteered
that both Jamy and Noah had been asked.
MR. HERRON: Okay. | withdraw.
Q Do you consider this report, this Exhibit
Number 2, to be ground-breaking in any way?
A Other than in itslength?
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1 Q That I'll grant you. 1 | spent considerable amount of time working on that
2 MR. ROSENBAUM: Vague, but go ahead. 2 during that period.
3 THE WITNESS: | don't know of another document 3 Q Describeto uswhat you did as a senior socia
4 that has done this type of anaysis, and of the 4 scientist, Education and Human Resources Program for
5 conditions, and link the conditions to California public 5 Rand from 1985 to 1989.
6 schools, but I'm not sure | would call it 6 A AtRand | spent my time engaged in research on
7 ground-breaking. 7 Rand projects. Thefirst project that | was hired to
8 BY MR. HERRON: 8 participate in was a project commissioned by the
9 Q Areyou aware of any similar study related to 9 National Science Foundation, where they were interested
10 schoolsin other states? 10 in Rand exploring the possibility of developing
11 MR. ROSENBAUM: Vague and ambiguous. It's 11 indicatorsfor education that might be comparable to the
12 really quite vague, David. 12 indicators, economic indicators that we use. They
13 BY MR. HERRON: 13 Dbelieve that it might be useful to have a system of
14 Q Youmay respond, if you understand. 14 statistical indicators that could help monitor the
15 A Maybe you could point out the boundaries of 15 hedlth of the education systems in mathematics and
16 "similar." 16 scienceto predictitsfuture. So | worked on that
17 Q Sure. Waell, you had said that thiswas a 17 project for about three years.
18 unique study for California, that asto California 18 We produced amodel for an indicator system.
19 public schools you had not seen a study like Exhibit 19 My primary areas of responsibility in that project were
20 Number 2, your report, done. 20 thinking about how you might measure schools and the
21 Have you seen areport like Exhibit Number 2 21 opportunities that schools provide. | worked in the
22 donein any other state? 22 areaof curriculum, looked at what you might develop as
23 A No. 23 curriculum indicators that would be useful.
24 Q | wantto return to Exhibit Number 1. | want 24 | also wrote a section of that report on how
25 tosort of talk about your professional experience. 25 education statistical indicators might be used to
Page 79 Page 81
1 A Uh-huh. 1 monitor the equity of opportunitiesto learn and
2 Q | think we could try and move through this 2 achievement for various groups of studentsin schools.
3 relatively quickly. If you would describe for us, 3 And | was amgjor author of all of the reports
4 please, what you did as a senior research associate 4 that came out of that project and did some
5 other than you've already testified while you were at 5 independent -- some of my publicationsin scholarly
6 the graduate school at UCLA from 1981 to 1985, please. 6 journals are derivative from that work.
7 A | worked in aunit of the school called the 7 A second -- following on that, the National
8 laboratory for something school and community education. 8 Science Foundation asked meto do a-- | actually
9 Something like that, which was directed by the dean, 9 proposed it, and then they funded a study to do an
10 John Goodlad (phonetic), who had also been a major 10 analysisof amajor national database on mathematics and
11 professor on my dissertation. 11 science education in the United States, because they
12 | was housed at the university elementary 12 agreed with methat it would be very important to
13 school for part of that time and worked with the 13 understand how students' race, their social class, and
14 teachersat the university elementary school around 14 schools decisions about their academic abilities,
15 issuesof curriculum and access to knowledge and 15 worked together and separately to affect the
16 pedagogy for the children at the university elementary 16 opportunities they had to achieve in mathematics and
17 school, and engaged the teachers at the elementary 17 science, including how those factors, those decisions
18 school and some teachersin public schoolsin the Los 18 about children and their race and social class
19 Angelesareain acollaborative study of the use of 19 influenced what access to knowledge they had, what
20 computers and technology by teachersto enhance their 20 opportunities they had to learn, what kind of teaching
21 instruction. 21 they were exposed to.
22 | wrote several papers on -- afew paperson 22 And so | did amajor report on that work
23 theprocess of collaborative research with teachers 23 caled Multiplying in Equalities, which isreally an
24 engaged in research. | aso was given time during that 24 andysis of the different opportunities for kids of
25 period to complete the manuscript of my first book. So 25 color, based on the schools they attend and on the --
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1 wherethey -- what curriculum they have an opportunity 1 inthe second full paragraph on that page.
2 tolearn within at the schools they attend. 2 Q Isee
3 | also then did a-- | was the Rand senior 3 A Soit began in about 1994 -- '94, '95.
4 socid scientist -- | was the principal investigator -- 4 Q | mean, | takeit it's an ongoing process, but
5 Rand entered into a collaboration with teachers -- with 5 whenwasit completed, that development?
6 Columbia University, with Berkeley, University of 6 A Thefirst -- the process involved bringing
7 lllinois, Virginia Polytechnic, University of Minnesota, 7 together al of the activitiesat UCLA in the graduate
8 to compete for a huge national center on research for 8 school of education that had to do with either the
9 vocational education. | wasthe Rand director in that 9 preservicetraining of teachers or the ongoing
10 collaboration. 10 professiona development of teachers. And for awhile
11 Asapart of that work, the major piece of 11 the programs related to the preparation of school
12 work that | contributed -- the major original research | 12 administrators. Those -- | brought those units
13 contributed was a study called match-making -- 13 together. | mean, the dean gave me this assignment,
14  educational match-making, and it was about the 14 takethese disparities. Createtheminasingle
15 decision-making processes in schools that affect 15 functioning unit. Make the people happy. Develop a
16 students accessto knowledge. 16 good program, and make UCLA the best at this kind of
17 | did -- | did areview during that period for 17 work.
18 the National Science Foundation called Lost Talent, 18 So | did my best over aperiod of two or three
19 which examined the pipeline to mathematics and science 19 yearsnot only to bring people together, but to really
20 careersfor women and people of color and disabled 20 redesign the program so that it focused on providing
21 persons. | did alot of speaking during that time at 21 extraordinarily well-qualified teachers for schools and
22 the American Association for the Advancement of Science, | 22 administrators for schools that had the most difficulty
23 for the National Science Foundation, and that may be 23 attracting them. So we focused on urban schools where
24 more than you wanted to know. 24 the mgjority of children were low-income children of
25 Q Arethe publicationsthat you either authored 25 color.
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1 or contributed to at Rand during this time period 1 Prior to that time UCLA's Teacher Education
2 available anywhere? 2 Program was very highly prized, but as a place that you
3 A Yes, most of them -- they're dl listed on my 3 could earn a credential and a master's degree in a year
4 vitae, and most of them arein public libraries. 4 and asummer and befirstin line for teaching jobsin
5 Q Didyou retain copies? 5 theregion's most affluent communities. The programis
6 A Yes, of -- | think most of them. Although, my 6 now afull two-year program, including ayear of
7 house burned down in the 1993 fire in Malibu. So many 7 internship in some of the most troubled L os Angeles area
8 of the-- I'm not sure that I've recovered original 8 schoadls.
9 documents of everything I'd written before that period. 9 Q Isthat Center X?
10 Q Now in 1989 you joined UCLA? 10 A That's Center X.
11 A Yes 11 Q Sothose activities are what Center X does?
12 Q Asan associate professor? 12 A Yes
13 A Yes 13 Q Explainto ushow UCLA's IDEA came about.
14 Q Teaching in the graduate school ? 14 IDEA standsfor, first of al, the Institute for
15 A Yes 15 Democracy Education and Access?
16 Q Andyou've been with UCLA ever since? 16 A Yes. Itsays"of" here, but it should say
17 A Yes 17 “for." It'satypo. In 2000 | was recruited very
18 Q Becoming aprofessor, | takeit, afull 18 heavily by Stanford to become their dean. IDEA was born
19 professor in 19917 19 out of anegotiation with the chancellor. | was
20 A Yes. 20 interested in moving not out of Center X, but my feeling
21 Q And you had earlier referenced something about 21 was Center X was launched. The programs were going
22 developing the teacher education program? 22 well. Therewasalot of other faculty interest in
23 A Yes 23 working in Center X, and | wanted to try something new.
24 Q When did that occur, or over what time period? 24 | had become persuaded that the role of the
25 A On the second page of my vitae it's described 25 university should be to engage more deeply and seriously
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with members of the community, with state policy makers
around the improvement of education as Californias
demography changes. That became -- | became
increasingly persuaded that one of the most significant
indicators of a healthy California school system would
be diversity and access and participationin
California's higher education system, and particularly
the University of California

So we searched toward those ends; the mission
of the research towards those ends became IDEA's
mission. The chancellor provided me with some seed
money over aperiod of five years, four years, and said
that at the end of that time, you should be on your own.

Q Soasl understand what you've said in part,
the IDEA is-- IDEA's mission isto engage with policy
makersin Californiato change or -- to change
Cdlifornia educational policy?

A Not exactly. Themission of IDEA isto bring
the most rigorous and systematic educational research to
bear on the decision making about the improvement of
education. Where it moves beyond, | think traditional
academic research isthat IDEA isinterested in having
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MR. ROSENBAUM: What?

MR. HERRON: Are you done?

MR. ROSENBAUM: | think what you're doing is
trying to take her testimony and restate it in phrases
that are --

THE REPORTER: Please speak up.

MR. ROSENBAUM: | don't think it's appropriate
to take her testimony and reconfigure it into phrases
that you'd like her testimony to say. But she can
answer any way she wants.
BY MR. HERRON:
Is there awritten mission statement for IDEA?
Yes.
A website?
Yes.
Is the mission statement on the website?
| think itis.
Who assisted you in formation of IDEA other
than what you've already testified to?

A My colleague at UCLA, John Rogers, has been my

collaborator in the development of IDEA. Wehavea
number of other people who work in IDEA, both faculty,

OrPO0>PO0>O0

23 itsresearch understood by, accessible to, the public as 23 postdoctoral fellows, graduate students. We liketo
24  part of democratic decision making. 24 think that IDEA is a collective enterprise.
25 Q Meaning that it's the goal that that research 25 Q Arethere any sort of faculty positions that
Page 87 Page 89
1 will help ater how schools are runin California? 1 arededicated solely to the work that IDEA --
2 MR. ROSENBAUM: | think her answers speak for | 2 MR. ROSENBAUM: You said a"sort of faculty
3 themselves. | think she answered it twice. Asked and 3 position." What'sasort of faculty position?
4 answered. Mischaracterizes, but if you want to expand 4 MR. HERRON: If you got objections --
5 or respond, you're welcome to. 5 MR. ROSENBAUM: Vague asto "sort of "
6 THE WITNESS: We are very interested in having 6 MR. HERRON: Let'smake it clear, my view,
7 our research used in the process of democratic decision 7 that if you've got objections, you should state those
8 making by the public and by policy makers. How it gets 8 objections and not engage in speech-making and the like.
9 used isthe business of those who are decision makers, 9 If you want to do that, | can't really stop you, but my
10 and toward what end. 10 suggestion or request would be to simply make your
11 BY MR. HERRON: 11 objection and stop that.
12 Q Sowhether the research resultsin changing 12 MR. ROSENBAUM: | haven't made any speeches.
13 Cadiforniaisno particular concern of IDEA'S? 13 Objection. Vague asto "sort of."
14 MR. ROSENBAUM: Mischaracterizes her 14 MR. HERRON: Do you need help with me
15 testimony. 15 restating the question, maam?
16 BY MR.HERRON: 16 THE WITNESS: | can -- IDEA isconsidered a
17 Q Youmay respond. If I'mwrong, you'll tell me 17 unit of the graduate school of education. | am the
18 why. 18 director of that unit. Faculty at UCLA are not hired to
19 A Both IDEA and UC ACCORD areinterested in 19 be part of units, but rather are hired as members of the
20 producing research that is useful and used. 20 faculty. They then choose whether and how to associate
21 Q And nothing beyond that? 21 themselves with particular units.
22 MR. ROSENBAUM: Mischaracterizes testimony. 22 BY MR. HERRON:
23 You've been on thisfor five questions now. She's 23 Q Andif they associate with IDEA, for some

answered it fully.
MR. HERRON: Areyou done?
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research purpose, presumably funds come from IDEA to pay
for their time?

23 (Pages 86 to 89)




Page 90

Page 92

1 A Not quite. Generally, what happensin that 1 A Waéll, the postdoctoral fellows may list their

2 caseisthat --1 guess what has happened in the cases 2 dffiliation as IDEA, but they're not -- it's just

3 where we've done that is that we have collaboratively 3 like-- unlike Rand. Rand does Rand reports. Right.

4 written proposals for outside funding in order to pay 4 There'snothing at UCLA that'sa UCLA report. Right.

5 for research projects where other faculty members are 5 Sowe--it'stheindividual scholars who get the credit

6 participants. 6 for thework.

7 Q Other than the funding that you have received 7 Q | see. Okay.

8 from the chancellor, how does IDEA obtain funding? 8 A | think. | mean, we may have -- you know,

9 A One of my major jobsisto persuade private 9 we're doing some work now that involves producing little
10 foundationsand the U.S. government and other sourcesof | 10 pamphletsthat are summaries of other work that may, in
11 research funding that IDEA would be aworthy place to 11 fact, be IDEA products rather than the products of an
12 invest their funds. And we've been fairly successful in 12 individua researcher, but -- so | want to be -- yeah, |
13 obtaining grants and gifts from a variety of places. 13 don't want to be definite about how we never do anything
14 Q Canyou name some of those places, the most 14 asIDEA because, in fact, there may be little instances
15 important? 15 of things where we have, but...

16 A The Hewlett Foundation, Atlantic 16 Q Okay. Does-- has IDEA received any state
17 Philanthropies, the Mott Foundation, M-o-t-t, the 17 money, State of California money?
18 Rockefeller Foundation, the Hazen Foundation, the U.S. 18 A Not that | recall right now, but it -- |
19 Department of Education, Lumina Foundation. There 19 get -- because | serve on committees and advisory groups
20 probably are some others, but I'm not giving them 20 for the state, | get travel reimbursements. | don't
21 sufficient credit. 21 know that any of the work that I've done for the state
22 Q Why don't you describe for us your role as 22 hasinvolved astipend. It's mostly being a good
23 director, other than what you've already testified. | 23 citizen. | don't think we have had any state grant
24 mean, director of UCLA's IDEA. 24 money since IDEA started; Center X gets -- has had lots
25 A | oversee acollection of research projects, 25 of money from the state.
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1 participating actively in most of them. | supervisea 1 Q Wasthe seed money that you had to start

2 smadl staff. | manage abudget. | do fund-raising. | 2 IDEA -- wasthat State of Californiamoney, asfar as

3 helpinthe advanced training of postdoctoral fellows. 3 you know?

4 | provide research opportunities for Ph.D. students. | 4 A It'sagray areathat | don't know how you'd

5 provide -- well, that's -- those are the general 5 defineit because it's the chancellor's discretionary

6 categories of things. | write. | speak. 6 money, and | think he draws on it primarily from

7 Q HasIDEA or anyone working with or for it 7 foundations. UCLA isonly about 30 percent state money,

8 published any papers sinceits inception? 8 andtherest isother money. So my impressionis-- but

9 A Yes 9 I'mnot certain -- that the money for IDEA was money
10 Q Arethose posted on the website? 10 from his private sources, but I'm not sure.

11 A I'mnot certain that anything is yet up on the 11 My guess -- technically, it probably all

12 website or in apublic space. We'rein the process of 12 becomes state money the minute it comesinto California,
13 converting documents to PDF files, getting them posted, 13 but whether it originated through the legislator and the
14  you know. 14 state budget process, | don't know.

15 Q How would one go about getting the 15 Q Has-- your CV here on page 1 hasyou as

16 publicationsthat IDEA has put out so far? 16 director of UC ACCORD from 2001 to present. What is--
17 A Weéll, none of the publications are -- well, | 17 describe for uswhat UC ACCORD is.

18 shouldn't say "none." Most of the publications are 18 A UC ACCORD isamulti-campus research unit in
19 publications by individual researchers about the work 19 theterminology of the University of California. That

20 they've donein the context of IDEA, because IDEA itself | 20 meansthat it operates under the auspices of the office

21 doesn't -- other than its brochure describing what it 21 of research in the office of the president of the

22 is, we have an electronic journal called Teaching to 22 University of Caifornia. It isacollaborative effort

23 Change LA, that ison the Internet. But the products of 23 of dl nine-- now ten UC campuses.

24 IDEA arenot ingtitutional products. 24 The mission isto marshal the very best

25 Q It doesn't say IDEA? 25 research of the university to help understand the root
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1 causes of the disparitiesin participation in the 1 what | wrotein that report.

2 University of Californiain particular, but in four-year 2 BY MR.HERRON:

3 colleges and universitiesin general of students of 3 Q Isthat hard to detail?

4 color. 4 A Yes, it'simpossible to detail.

5 UC ACCORD wasinitially proposed to the 5 Q Onpage 2 of your CV, which is Exhibit 1,

6 governor and the legisiative as part of the university 6 there'sadescription of research areas. How come

7 out-reach initiative that followed on the passage of SP 7 there's no mention of any research regarding access to

8 1and 2, which restricted or which eliminated the use of 8 textbooks, instructional materials, equipment and

9 race as part of the admissions process to the University 9 technology, adequacy and quality in California public
10 of Cdlifornia 10 schools?
11 Q What do you do asdirector? | mean, you're 11 A Because | consider access to those specifics
12 director of the whole consortium? 12 asasubset of the general category of policies and
13 A Yes, yes. | put together a consortium of 13 practicesthat influence students' access to knowledge
14 faculty from all nine campuses and someone from the new 14 and opportunitiesto learn. Soit's a-- one of many
15 UC Merced, who is not afaculty member. We wrote a 15 thingsthat fit under this general description of my
16 proposal. We submitted it. Thisisacompetition to 16 work.
17 see which campus would become the home, and who at that | 17 Q Prior to generating this report, can you tell
18 campuswould be the director. So we had a competition 18 me, other than you may have aready referenced before,
19 in 2001, and we won. 19 what research you've conducted regarding adequacy and
20 So | am responsible for managing the budget of 20 equality and access to textbooks in California public
21 UC ACCORD, for convening and paying attention to an 21 schools?
22 executive board which setsthe policies for UC ACCORD. 22 A Weéll, the early studies on -- the multiplying
23 | produce all kinds of compliance documents for the 23 and equdlity study that | did for the National Science
24 University of California about the operation of ACCORD. 24 Foundation, was the --
25 Our primary function is to award grantson a 25 Q AtRand?
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1 competitive basisto faculty and post docs and graduate 1 A At Rand -- among the many things that |

2 students, who are doing research related to the goals of 2 investigated in that study were the kinds of

3 ACCORD. 3 ingtructional materials, access to technology,

4 ACCORD also has afairly active relationship 4 |aboratories, kinds of assignments that teachers gave,

5 withthe state legislature in that we attempt to 5 their use of textbooks, the extent to which that survey

6 regularly report our ongoing work in away that can be 6 permitted. Thoseinvestigations.

7 useful asthelegisature and the governor's office and 7 Q Sure

8 theuniversity try to struggle with this problem of 8 A Theindicators work that | did at the Rand

9 diversity and disparitiesin college -- college-going in 9 corporation and the follow-on work, when | looked at
10 the state. 10 indicators of curriculum and opportunitiesto learn, the
11 Q Youreferred to the goals of ACCORD. What are 11 consideration of the materials used in the course of
12 those? 12 instruction was always a part of that general domain.
13 A Thegoasarewhat | outlined at the 13 The work that I've done on the research that |
14  beginning. 14 didin background preparation for the books of Teaching
15 Q Haveyou -- how has ACCORD or its work or your 15 to Change the World have a great dea -- those books
16 experiencein any way affected what was produced as 16 discuss at length curriculum materials, the use of
17 Exhibit Number 2? 17 textbooks, content of the curriculum, accessto
18 MR. ROSENBAUM: Compound. 18 knowledge. It's been -- I've probably never produced
19 THE WITNESS: Thework of ACCORD hasbeenin | 19 before adocument that hasthisin thetitle. It's been
20 every specific way, meaning use of funds, deliberation 20 part of the theme of my work for 20 years.
21 of the executive board, avarding grants, entirely 21 Q You'vereceived, as set forthin your CV, a
22 independent of the IDEA work around this paper. 22 lot of honors. Which honors do you consider to be most
23 But | have to say that because | am engaged in 23 reflective of your status as an expert on the topics
24 asubstantive way in both enterprises, I'm sure what | 24 that you are -- your report addresses?
25 learnin my work with ACCORD has had an influence on 25 A There'sonel should add. | justin November

25 (Pages 94 to 97)




Page 98

Page 100

1 wasgiventhe World Award in Education by an 1 thesearethe principal ones?
2 international organization called the World Council on 2 A Yes. | don't even know if they'rethe
3 Education, Trinity Collegein Ireland. That wasin 3 principal ones, but they're a selected group.
4 recognition of the work on opportunities to learn and 4 Q Which of these professional activities concern
5 accessissuesthat | see asrelevant to thisreport. 5 adequacy and equality and access to textbooks and
6 The -- the book that won the Outstanding Book 6 instructional materials?
7 Award from the American Educational Research 7 A Certainly the chairmanship that | just
8 Association, Becoming Good American Schools -- there'sa 8 recently completed of the legidative -- | was appointed
9 whole chapter in that book called Becoming Educative 9 by thelegidature'sjoint committee on the devel opment
10 that dealswith avariety of ways that teachers engage 10 of the Cdiforniamaster plan. | was apointed to
11 studentswith the content of the curriculum, which | 11 co-chair the working group on student learning, and that
12 consider relevant in some ways. 12 group was very much concerned with issues of curriculum
13 1990, when | received the Early Career Award 13 and instruction and materials and teaching strategies
14 from the American Educational Research Association, that 14 and course tracking and essentially ran the gamut of al
15 wasessentially on my work on tracking and ability 15 thefeatures of schooling that influence student
16 grouping, which has as its major theme, accessto 16 learning. So that oneis probably the most recent and
17 knowledge and the way -- the decisions schools make 17 themost --
18 about how to provide students with access to knowledge, 18 Q Did you say there was a subcommittee?
19 which againisthisgeneral domain. 19 A It wasaworking group, the legislature
20 Obviously, the Keeping Track book that'sin 20 appointed seven working groups, and the chairs met from
21 the museum has a chapter in it on students' access to 21 timeto time, and the groups met monthly for over a
22 knowledge. That's probably enough. Oh, the 22  year.
23 outstanding -- no, that was something else. 23 Q Who was your co-chair?
24 Q What do you mean by curriculum tracking when 24 A SoniaHernandez. She'sformer associate
25 you usethat term? 25 superintendent of instruction in California.
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1 A Curriculum tracking is a general term, or 1 Q Didyou have any other role on that committee
2 track isageneral term | useto identify or to name all 2 todevelop amaster plan for California?
3 of awide variety of practices schools use to make a 3 A Actually, I've been used quite alot by the
4 determination about classes or groups children should be 4 committee. I've beeninvited -- | wasinvited to
5 putin based on their prior achievement or their 5 tedtify early on before the working groups were
6 demonstrated abilities. 6 established, which | did. | have had some ongoing
7 Q IsTrack B at a Concept 6 school an example of 7 conversations with Senator Deedee Elpert (phonetic)
8 that, inyour opinion? 8 about the conduct of that work.
9 A Sometimesitis, actually. Sometimesitis. 9 | currently have every two weeks or so phone
10 There's considerable overlap. The concept -- multitrack 10 calswith the chief consultants working on the
11 year-around schooling, which was originally designed as | 11 translation of the master plan into legislation. They
12 asolution to aproblem of over-crowding, in many 12 aremy colleagues, and they ask my advice. From timeto
13 respectsis another example of an organizational 13 time they ask meto help them think about particular
14 strategy in schoolsthat has impact on students' access 14 details of the legidlation.
15 and opportunitiesto learn. 15 | testified before the joint committee at the
16 So for that reason it falls-- asa 16 time last spring when the report was presented to them
17 sociologist, when you study organizational features and 17 for acouple of hours.
18 their impacts, they can take many forms. Most of the 18 Q Thisisasecond instance of testimony?
19 examples|'ve studied have been on specific ability 19 A I'vetestified many times, but -- I'm not
20 grouping and tracking, but the multitrack year-aroundis | 20 sure--
21 another example of that sort of an organizational 21 Q Butinreferenceto this--
22 dtrategy. 22 A To the master plan?
23 Q Let'sturnto page 3 of your CV, Exhibit 1, 23 Q Right.
24 again. Selected activities. | takeit they were 24 A Second, third, fourth, | don't know.
25 selected because there were others not included, but 25 Q That'sfine.
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1 MR. ROSENBAUM: When you say you testified 1 22
2 many times, were you talking about the master plan? | 2 MR. ROSENBAUM: | object. Mischaracterizes
3 think the record isalittle unclear here. 3 her testimony. She also talked about the master plan.
4 THE WITNESS: | testified before the master 4 Sheaso taked about -- she worked -- many of these
5 plan, not many times for the master plan joint 5 activitiesdea with the issuesin thisdomain.
6 committee, but I've been in joint meetings with the 6 THE WITNESS: Asl look through thelist, it's
7 master plan joint committee. So there have been severa 7 difficult for meto identify any of these that in some
8 occasions over the last year and a half, but | have also 8 way or another didn't draw on my experience, thinking
9 donealot -- not alot, but I've testified for select 9 about the various strategies schools use to either
10 committees, for the education committee of the senate. 10 inhibit or facilitate students' access to knowledge,
11 I'mnot surel've ever testified for the house, the 11 which would include textbooks and materials.
12 assembly, other things like that. 12 MR. HERRON: Very good. Now agood time to
13 BY MR. HERRON: 13 break?
14 Q Thank you. Other than that activity, which of 14 MR. ROSENBAUM: Off the record.
15 vyour Selected Professional Activitiesrelateto or 15 (Whereupon, at 12:25 P.M. the proceedings
16 concern adequacy and equality in students accessto 16 were adjourned for the lunch recess.)
17 textbooks? 17
18 A The National Academy of Science reference here 18
19 on 1999 and 2001, | was appointed to be on a National 19
20 Academy panel to examine issues related to advanced 20
21 placement in mathematics and science. And as part of 21
22 that work, | was part of -- part of the work of the 22
23 committee was to examine the materials and the text and 23
24 the pedagogies used in science and math courses, not 24
25 only advance placement courses, but in the work students | 25
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1 do prior to advance placement. That clearly was 1 (Whereupon, at 1:35 P.M. the proceedings
2 relevant to thistopic. 2 were reconvened.)
3 And many of the other things I've done because 3 BY MR. HERRON:
4  thisaccess to knowledge is generally the areain which 4 Q Dr. Oakes, over the lunch hour, did you
5 | work, and textbooks and materials are part of that, 5 consume anything that rendered you unable to give your
6 thatit'shard to say that -- most of these things are 6 best testimony here this afternoon?
7 relevant to that. 7 A | don't think so.
8 Q Most of these are relevant, meaning -- means 8 Q Didyou have any discussions with counsel
9 what? 9 about your deposition?
10 A That the -- that my -- well, you will haveto 10 A Briefly.
11 rephrase your question because I'm not sure of theverb | 11 Q What was discussed?
12 anymore. 12 A That | wasdoing fine.
13 Q I didn't understand your answer. You said 13 Q | agree. Anything else?
14 most things are relevant to that. | didn't understand 14 A Just general comments about my not being
15 what that meant. 15 confined to narrow responses, as being a good thing.
16 A | said that because | wasn't remembering what 16 Q Anything else?
17 specifically you had asked me about -- 17 A About the deposition?
18 Q Let'stry it again then. You had mentioned 18 Q Right.
19 now that your work on the California State Legislature | 19 A Whendid | -- when would | liketo finish
20 Joint Master Plan Committee and your work on the 20 today. A little bit of -- compared you to the guy who
21 Nationa Academy of Science Committeerelatedtothe | 21 deposed mein tenniswhitesin the San Jose case.
22 topic of your report, Exhibit Number 2. 22 MR. ROSENBAUM: He wears tennis whites right
23 Arethere any other selected professional 23 underneath this. Usually around 2:00 o'clock it peels
24  activities or professional activities for that matter 24 off.
25 that relate to the topic of your report, Exhibit Number 25 THE WITNESS: So that -- | mean -- mostly, we
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1 talked about our children and our school experiences. 1 Morrison & Foerster to IDEA. So that
2 BY MR.HERRON: 2 certainly -- | wouldn't characterize that as
3 Q Okay. Did you review any documents? 3 being part of this case, but it's certainly in
4 A No. 4 the context of this case.”
5 Q Oneof thereferencesin your CV under 5 BY MR. HERRON:
6 Selected Professional Activities, consulting with the 6 Q When you say "hasn't been officialy apart of
7 ACLU on advance placement courses? 7 thiscase," what do you mean?
8 A Yes 8 A Thework that the scholarsand | have donein
9 Q What isthe substance of your consultation? 9 producing aset of scholarly papers has been done
10 MR. ROSENBAUM: | don't want to cut off your 10 independent of the work -- that project is independent
11 questions, but she answered, | think, alot of these 11 of the engagement of some of the people, including
12 questions when she talked about the Daniel case. 12 myself as expert witnesses.
13 BY MR. HERRON: 13 Q Butthere'sno official relationship between
14 Q Haveyou aready responded to that question? 14 thetwo in your mind?
15 A | believe so. Thislinerefersto my work 15 A I've made a concerted effort to keep the two
16 around the Daniels case with the ACLU that | talked 16 quite separate.
17 about earlier. 17 Q Why isthat?
18 Q Okay. Inyour -- have you ever worked with 18 A Because as a scholar and as afaculty member
19 the ACLU in any other work, issue, case, other thanwhat | 19 of the University of California, | avoid doing work that
20 you'veaready testified? Let mejust stop there -- 20 might be seen as proprietary, and | avoid any situation
21 A | dontrecal that | have. 21 inwhich it might be perceived that I'm operating under
22 Q Soyour work with the ACLU hasbeenlimitedto | 22 anything other than academic freedom. So | consulted
23 the Daniels cases, Daniels versus -- 23 with our university counsel about how to structure a
24 MR. ROSENBAUM: It'sactually Daniel. 24 relationship that would maintain that kind of scholarly
25 BY MR. HERRON: 25 independence.
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1 Q Danidl versus State of Californiaand this 1 Q | would like to show you another exhibit. Let
2 case? 2 meask you just one more question.
3 A | think that's correct. I've been a member 3 Is there anything not set forth in your CV
4 fromtimeto time. 4 here, other than what you've aready testified to, that
5 Q OftheACLU? 5 you consider to qualify you as an expert regarding this
6 A Yes 6 report, this Exhibit Number 2?
7 Q And other than on the Vasquez case, have you 7 A Yes, my broad range of general experiencein
8 worked with Morrison & Foerster on any issue or matter? | 8 thefield of education, both as a professional teacher
9 A Only the Vasquez case and this one. 9 myself, asthetrainer of teachers, as the consultant of
10 WEéll, let me amend that because the scholarly 10 school districts for professional development. My
11 project I've been involved with that is related to the 11 participation in the profession generaly, | think, has
12 substance of this case, but hasn't been officialy a 12 contributed to my expertise on this paper in addition to
13 part of this case, was also supported in part by a gift 13 the specific things noted on the CV.
14 from Morrison & Foerster to IDEA. So that certainly -- 14 Q Anything else?
15 | wouldn't characterize that as being part of this case, 15 A | hopethat statement would cover anything
16 but it's certainly in the context of this case. 16 else
17 MR. HERRON: Could you read the answer back. 17 MR. ROSENBAUM: Onething, David. You had
18 (Record read asfollows:) 18 asked her earlier about awards or publications that were
19 "ANSWER: Only the Vasguez case and this 19 not on her vitae. | didn't take your question to
20 one. 20 excludethose.
21 Well, let me amend that because the 21 MR. HERRON: No, | don't.
22 scholarly project I've been involved with that 22 (The document referred to was marked by
23 isrelated to the substance of this case, but 23 the CSR as Defendant's Exhibit 3 for
24 hasn't been officially apart of this case, 24 identification and attached to and made a part
25 was also supported in part by a gift from 25 of this deposition.)
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1 BY MR.HERRON: 1 activities? What was the rate for that?
2 Q Haveyou had an opportunity to review Exhibit 2 A | intend to apply -- use this same rate for --
3 3 3 to cover the time during deposition preposition -- |
4 A Youmeaninthelast few minutes? 4 mean, preparation over the last week.
5 Q Yes 5 Q Let metry with another question. What does
6 A Not completely. Would you like me to take 6 "other activities' mean in the context of this
7 sometimeto read it carefully? 7 paragraph, if you know?
8 Q [I'mreally only going to ask about paragraph 8 A | don't know. I'm not the author of this.
9 5. Do you recognize this document? 9 Q Other than for deposition testimony, what have
10 A Yes. 10 you been charging for in this case?
11 Q Andwhatisit? 11 A 1 will charge for deposition preparation, the
12 A Itisadocument that was prepared by Jack 12 time participating in the deposition, and any time |
13 Londen, and | believe it was provided as a preface or 13 should spend in tria testimony and preparation for that
14 cover sheet to my expert reports. 14 testimony.
15 Q Right. ThisisJack Londen's declaration 15 Q Asconcernsthe research that you conducted
16 concerning you and your work as an expert asrelatesto 16 that underliesyou -- when | say "you," | mean you and
17 your expert report, which is Exhibit Number 2. Correct? | 17 the people assisting you -- that underlies your report,
18 MR. ROSENBAUM: Callsfor alegal conclusion. | 18 Exhibit Number 2, what was charged for that?
19 Speculation. 19 A The-- | negotiated with Morrison & Foerster
20 THE WITNESS: | don't know. It also looks 20 that they would provide a gift of $50,000, which would
21 likeit concerns the other two expert reports that I've 21 befor unspecified research on education equity to IDEA.
22 written. 22 That work was to be conducted independently and on
23 BY MR. HERRON: 23 nonproprietary work, and that gift was made with no
24 Q Paragraph 5 states, "Dr. Oakes's fee for 24 giftsto UCLA. Doesnot come with any kind of reporting
25 providing deposition and trial testimony is $300 per 25 requirement or specification of scope of work. They're
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1 hour." 1 made generally to support the work of a professor or a
2 Isthat your typical rate? 2 studentin agenera arealike educational equity, as
3 A It'squitecloseto what | charged in the 3 wasthecase here. | used that $50,000 to employ a set
4 Rockford case for the deposition and testimony. 4  of research assistants through UCLA, the postdoctoral
5 Q Thisrate-- try again. 5 scholar --
6 | was asking whether it was your typical 6 Q MarisaSaunders?
7 rate 7 A Yes, Marisa Saunders, Jamy Stillman, Noah
8 MR. ROSENBAUM: Vague. 8 Delissovoy were -- salaries were charged to the account
9 THE WITNESS: | don't have atypical rate, as 9 that was set up with this gift, but they were UCLA
10 | think was probably clear from my reporting of the 10 employees under UCLA's terms of employment.
11 specifics. 11 The remainder of the money was used for
12 BY MR. HERRON: 12 miscellaneous administrative costs, administrative
13 Q Thisisthe highest rate that you've ever 13 support, supplies, materials, Xeroxing, other
14 charged for your own time, working as an expert? 14 miscellaneous office expenses related to this work.
15 A Yes, by about $20 or something. 15 Q Do you know whether the money that was given
16 Q Paragraph 5 goeson to state, "Thisrate did 16 toyou by Morrison & Foerster came from that law firm or
17 not apply to research and other activitiesundertakenin | 17 from some other source?
18 preparation of the attached expert report.” 18 A | havenoidea
19 What rate did apply to research? 19 Q Wasthere an understanding -- was there any
20 A Toresearch? 20 written understanding between you and Morrison &
21 Q Yes 21 Foerster concerning how that money -- the $50,000 would
22 A None. 22 beused?
23 Q No charge? 23 A There were two documents that -- | believe
24 A No charge. 24 two, maybe three, but two that | remember, that |
25 Q How about the rate that was applied for other 25 produced at thetime. Onewas adraft of aletter with
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1 theappropriate kind of language to make sure that a 1 MR. HERRON: Let mejust suggest, as| did
2 gift -- that the gift of $50,000 was given under the 2 before, that if you'd like to object, | appreciate that.
3 conventional terms of giftsto the university. It's not 3 What | do not appreciate is coaching the witness and
4 thefirst or only gift | have had of this nature. 4 making speeches on the record to assist her. I'm
5 The second document was a personal document 5 objecting to that now and requesting that you
6 that | drafted and provided to Mr. Londen, which 6 discontinueit.
7 established my interest in doing this work as a scholar, 7 MR. ROSENBAUM: | am not coaching the witness.
8 and the independence of the work, the stipulation that 8 I'm not making speeches. | asked you to ask appropriate
9 thework would be publicly available to interested 9 guestions.
10 peopleat any point, that it would follow the 10 MR. HERRON: That is an appropriate question
11 conventions of education scholarship. 11 you may respond to.
12 Q And there was a third document? 12 Could you kindly read the question back.
13 A | don't recal athird document. | said that 13 THE WITNESS: Would you repeat the question.
14 because-- | just don't recall. But | don't want to be 14 (Record read as follows:)
15 precise about two because in case there was alittle 15 "QUESTION: As best you know, was any of
16 memo that I'm not remembering, | don't want to be seen | 16 the $50,000 that was provided to you by
17 as misrepresenting something. 17 Morrison & Foerster used in any way to
18 Q At thetime the $50,000 was provided to you by | 18 generate this report, Exhibit Number 2?
19 Morrison & Foerster, wasn't there an explicit 19 "QUESTION: So the money was used to
20 understanding that you would, in return for that money, | 20 prepare the expert report. |sthat correct?”
21 provide an expert report in this case? 21 MR. ROSENBAUM: Same objection.
22 A I'm not sure about the chronology. The kind 22 THE WITNESS: | think the way | characterized
23 of conversation that | always had, and intentionally so, 23 therelationship between the funding and this document
24 wasthat any agreements about expert testimony, either 24 and the other paper that's been generated is about as
25 with me or with others who wereinvolved in this 25 accurate as| can characterizeit.
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1 project, would be made completely outside the terms of 1 This particular document, this version, was
2 thisagreement. But | frankly don't remember the 2 prepared by me, and | personally --
3 chronology of all the events. 3 BY MR. HERRON:
4 Q Asbest you know, was any of the $50,000 that 4 Q Thisdocument being Exhibit 2?
5 wasprovided to you by Morrison & Foerster used in any 5 A Exhibit 2 was prepared by me, and | personally
6 way to generate this report, Exhibit Number 2? 6 did not receive any of the Morrison & Foerster money in
7 A Themoney was used to support the work of the 7 theform of salary, benefits, any other form of
8 people who were engaged in preparing this draft, which 8 compensation.
9 isatthispoint apreliminary draft of the scholarly 9 Q DidIDEA or any other entity you're affiliated
10 paper which will end up being much shorter, and in this 10 with receive money as aresult of your report?
11 context the expert report. 11 MR. ROSENBAUM: Vague and ambiguous.
12 Q Sothe money was used to prepare the expert 12 THE WITNESS: IDEA received a gift to support
13 report. Isthat correct? 13 the production of a set of scholarly papers prior to the
14 MR. ROSENBAUM: Objection. Mischaracterizes | 14 production of thisreport. So it wasnot asa
15 her testimony. She'sanswered you fully, David. It's 15 conseguence of this report.
16 been asked and answered. 16 BY MR. HERRON:
17 BY MR. HERRON: 17 Q Andthat'swhat you've already discussed?
18 Q You may respond. 18 A 1 believel have.
19 MR. ROSENBAUM: If you have anything 19 Q Okay. How much time have you put into
20 additiona to respond. 20 generating thisreport?
21 MR. HERRON: Stop coaching. 21 A | have not kept track of my hours.
22 MR. ROSENBAUM: | am not coaching. The 22 Q Do you have any estimate?
23 question is objectionable. You can read it back. You 23 A | couldn't estimate with any sort of accuracy
24 asked the identical question again. That's asked and 24 aal. I'vespent alot of timeonit.
25 answered. 25 Q Would you say ahundred hoursistoo low?
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1 A Yes. 1 MR. HERRON: [I'll rephrase that.
2 Q How about athousand hours? 2 Q You believe that adequate equal accessto --
3 A You know, I'm not very good at ballpark 3 Y ou believe that adequate and equal access to
4 guesstimates. | work hard and long hours, and | spent a 4 textsfor California school children isimportant?
5 ot of timeon this, in large part because | consider it 5 A Yes. Grounded in considerable existing
6 part of my scholarly work as afaculty member and a 6 research and new analysisthat I've done, and my prior
7 center director. 7 experience, | am convinced that texts and instructional
8 Q You consider your work on the report to be 8 materials are an important part of education, yes.
9 scholarly work? 9 (Record read.)
10 A The research that went into this report is my 10 BY MR.HERRON:
11 scholarship, and from which | will do considerable 11 Q Itakeitit'saso your belief that children
12 publishing. This particular piece of paper, set of 12 of color, English-language learners, socioeconomically
13 papers, with this particular version of the work, was 13 disadvantaged students and the like do not have adequate
14 only asmall fraction of thetime. 14 accessto texts and instructional materialsin
15 Q Why did you agree to forgo compensation for 15 Cdiforniapublic schools?
16 your work on your expert report? 16 A | would not charactertize it asa belief as
17 A Tworeasons. One, thetopic of the research 17 much as aconclusion from evidence.
18 isvery related to all of my scholarly work. So the 18 Q Based on thisresearch?
19 questions were ones that interested me. Really, three 19 A Thisresearch, prior research, research done
20 reasons. 20 by other people.
21 The second reason was that | wanted to produce 21 Q What was your opinion on that particular issue
22 thiswork with agreat deal of independence and havethe | 22 prior to conducting the research that underlies your
23 academic credibility behind it so that | would publish 23 expert report, Exhibit Number 2?
24 it in many forms and places, subsequently, so that it 24 A My prior research and that of many other
25 would adhereto al of thetraditional conditions under 25 people has demonstrated, | think, in a quite
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1 which scholars do their work. 1 uncontroversial way that the access to knowledge differs
2 I have much regretted the fact that | have 2 insignificant ways to the disadvantage of the groups of
3 never published -- | have only published small fractions | 3 children that you mentioned. | had not prior to this
4 of thework that I've done in other cases, when | 4 done a systematic assessment of the extent of that
5 consider that work some of my best scholarship. But 5 problem for children in public schoolsin California.
6 because -- not because of anything about the substance 6 Q But thisreport confirmed your preexisting
7 of thework, but because it was done not in the context 7 notion?
8 of my professorship. It just didn't happen. 8 A I'msorry.
9 So | wanted to make this work something that 9 Q Aml right or wrong?
10 was more mainstream and -- in the circumstances under | 10 MR. ROSENBAUM: Y ou're mischaracterizing.
11 which | produced it. That's the second reason. 11 THE WITNESS: Y ou're mischaracterizing what
12 Thethird reasonisthat | had afledgling 12 scholarsdo.
13 center that had some initial support from the chancellor | 13 This -- the results of this research were
14 that would decline over time. And | was under a great 14 certainly consistent with the evidence and conclusions
15 dedl -- | had agreat personal interest in building the 15 that | had both drawn and observed and been aware of in
16 work of the center and supporting the peopleinit. And | 16 earlier work.
17 this seemed like an interesting opportunity to gainsome | 17 BY MR. HERRON:
18 support for that center that | wanted to support and 18 Q Dr. Oakes, in your opinion, what educational
19 have growth. 19 inputs are most important to assure that California
20 Q Thisprofessiona matter, do you feel strongly 20 school children have an adeguate and equitable
21 about the issues that are set forth in your expert 21 opportunity to learn?
22 report? 22 MR. ROSENBAUM: Vague.
23 MR. ROSENBAUM: Vague and ambiguous. 23 THE WITNESS: By "inputs' do you mean things
24 THE WITNESS: | think feeling "strongly" isan 24 that schools -- I'm sorry. | don't understand your
25 unusua word -- phrase. 25 Question.
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1 BY MR.HERRON: 1 Q Correct.
2 Q Likeagood teacher, an input for achild's 2 A Explicit attention to connecting -- making
3 education which may enhance that person's ability to 3 connections between schools and families so that
4 learn. 4 familiesare asignificant part of children's schooling
5 A 1 would not want to sit here and say that | 5 experience, and that families have access to the
6 could off the top of my head generate afully 6 information they need to adequately guide their
7 comprehensivelist, but | would certainly say that 7 children.
8 having fully qualified, well-prepared teachers, having 8 Q Isityour view that students -- the
9 adequate text and curriculum and instructional materials 9 background of a student's parents has an effect on that
10 insufficient numbers and appropriate to the goals set 10 student's achievement?
11 for studentsisacritical factor. 11 A Inthe U.S. thereis aremarkable correlation
12 I would say that having facilitiesin which 12 between students background and their measured school
13 children can learn in safe, uncrowded and healthy spaces | 13 achievement.
14 isimportant. | would suggest that children should 14 Q Bothin socioeconomic terms and their parents
15 have -- be subject to assessments that can accurately 15 educationa level?
16 and fairly diagnose problemsthey may be havingintheir | 16 A Those correlations do exist -- are found in
17 learning, and report what it is that they know and are 17 most studies.
18 abletodo. 18 Q Arethereany other related correlations
19 | would argue that students have -- it's 19 you'reaware of?
20 important that students have sufficient knowledge of the | 20 A Related to what?
21 standardsto which they are expected to achieve so that 21 Q Parents and parents background to the
22 animportant input is clear and unambiguous, educational | 22 student's background on the one hand and the student's
23 goalsthat are expressed in language and forms, 23 achievement?
24 accessibleto children and their families. 24 MR. ROSENBAUM: What's the question again,
25 I could go on, but that's a good beginning of 25 please?
Page 123 Page 125
1 alist. 1 MR. HERRON: Whether sheis aware of any other
2 Q Those are the ones that come to mind? 2 items other than the socioeconomic background of the
3 A That'sthe beginning of alist. 3 parents, and | believe it was, what, their level of
4 Q Please continue. 4 education? Did you say that?
5 A | would argue that children need to be placed 5 THE WITNESS: You said it.
6 ininstructional settings where they have accessto 6 Those are the two that are most often focused
7 adults who have high expectations for them and believe 7 on. Although in some studies, raceisrelated over and
8 intheir learning. That means not only their teachers, 8 abovethe effect of the social class.
9 but their school administrators. 9 BY MR. HERRON:
10 | believe children in California certainly 10 Q How about classsize? Does class size affect
11 need to have accessto full and complete knowledge of 11 student achievement as far as you're aware?
12 what's required to attend afour-year public college or 12 A My reading of the literature suggests that,
13 university in the state and have counseling and support 13 yes, thereisarelationship between class size and
14 that enables them to achieve that should they desire. 14  student achievement.
15 Students need schools that provide them extra 15 Q Atwhatratio? 20to 1 or below?
16 support and resources to help them overcome any 16 A Therésalot of variation in the studies.
17 particular difficultiesthey may have as aresult of 17 The conventional wisdom used to be that it was below 20,
18 being disabled or limited in their knowledge of the 18 where class size made a difference. I'm not sure what
19 language of instruction. 19 theconventional conclusion is at this point. Or 15.
20 That's agood start. 20 It might have been 15. | don't know.
21 Q Do any other mgjor factors comeimmediately to | 21 Q 15towhat?
22 mind? 22 A Thereis-- the conventional. Beforethis
23 A Intermsof the inputs -- 23 early round of studies on class size reductionin
24 Q Correct. 24 Tennessee and the Rand studies in California, there was
25 A -- that are supportive of children'slearning? 25 a-- | think it might have been 15 to 10 was the kind of
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standard people talked about, but that was more than a
dozen years ago. I'm not surethereisastandard like
that at this point.

Q 15tol. Not50to1?

A Right, right.

Q You've beeninvolved in education issuesin
Cdliforniafor, what, 25 years or more?

A Yes

Q You'vemonitored, | takeit, California
educationa policy-making during that time period?

A | have.

Q How have you done that principally? What
means did you use to monitor?

A 1 would use "monitor" only in the most
layman's and casual -- | read the scholarly literature.
| read the newspapers. | follow some legidation that
I'm particularly interested in. It'sonly in the last
ten years that my attention has really focused
specifically on Cdlifornia. Prior to that | was more
involved in national studies.

Q | think we have discussed in part some of the
things you've donein terms of your sort of advisory
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to their request for support and assi stance about some
of their work. So there's been avariety of things over
theyears.

Q Based on your observations and experience,
what California administration has done a better job of
providing equal and adequate access to texts,
instructional material's, equipment and technology than
the Davis Administration?

MR. ROSENBAUM: Vague and ambiguous.

THE WITNESS: I'm not sure that's a question |
can answer because | don't think about it in that way.
BY MR. HERRON:

Q How do you think about it?

A I'minterested in aset of policies, their
evolution over time and how those policies impact
children’'s opportunities, and | have not tied those
policies, | mean, to particular individuals who may be
serving in particular roles.

Q | guessI'mrealy talking more time periods.
The Davis Administration has been around for four years.
During what four-year period prior to the Davis
Administration was a better job done in terms of sharing

23 roles. Oneisthejoint -- the California State 23 equal and adequate access to texts, instructional
24 Legidature Joint Master Plan Committee. Ancther is 24 materials, equipment and technology?
25 work as amember of an advisory board on AP Challenge | 25 MR. ROSENBAUM: Vague and ambiguous.
Page 127 Page 129
1 Grantsfor the California Department of Education. 1 Foundation.
2 Correct? 2 THE WITNESS: | can certainly say that when
3 A Yes 3 Bill Honig was superintendant of instruction there was
4 Q Another iswork on advisory panel regarding 4 an enormous and quite admirable effort to make sure that
5 teacher preparation standards for the California 5 teachers had the information and resources they need to
6 Commission on Teacher Credentialing. Correct? 6 insurethat they had the kinds of materials that would
7 A Yes 7 enable them to provide students with access to
8 Q Haveyou served in any other advisory type 8 knowledge.
9 role of that nature regarding education in Caifornia? 9 BY MR.HERRON:
10 A Yes. I'veoften -- | don't know often. On 10 Q During which four-year period, prior to the
11 severa occasions | have been called upon by the 11 timethat Governor Davis has served as a Cdlifornia
12 Department of Education to come and either participate | 12 State governor, has the state provided more money to
13 inameeting where my advice was sought or 13 providetexts, instructional materials, equipment and
14 information -- sometimes on occasions | have presented | 14 technology, in your understanding?
15 in symposium for department staff. | get phone calls 15 MR. ROSENBAUM: Same objection. Argumentative
16 asking my assistance. 16 aswell.
17 Occasionally, I'll get a manuscript from 17 THE WITNESS: I'm not able to answer that
18 either alegidator or the Department of Education or -- 18 question because | would want to do an analysisin terms
19 | don't know if the governor's staff has ever asked me 19 of constant dollar value adjusted for inflation and -- |
20 to comment on adraft of adocument or -- | also 20 mean, | -- that's not aquestion | could give a--
21 included in the early '90's | was doing a study of 21 BY MR. HERRON:
22 middle gradesreformin five states. Californiawasone | 22 Q Youcan't answer?
23 of those states. In the course of that study, | spent 23 A | won't answer without doing additional
24 sometime in the Department of Education, both 24 research. It'snot atopic that I've studied.
25 interviewing people for that study, but also responding | 25 Q Inyour view hasthe Davis Administration or
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1 thelegislature during his terms done anything proper, 1 but you would point out the API as something that's
2 thatis, anything you approve of or think is positivein 2 negative?
3 termsof providing equal and adequate access to texts, 3 A | didn't mention the API.
4 instructional materials, equipment and technology? 4 Q What wereyou referring to?
5 I mean, you track the legislation, you know 5 A The--inmy report | discuss how -- for
6 what the CD is doing, you know what the board is doing. 6 examplethe -- the emphasisin the moving toward the
7 Whatis-- 7 singleplan for promating -- whatever that's called --
8 A | thought the original passage of the 8 single plan for student achievement has shifted the
9 Schiff-Bustamante legidation. | track that to -- I'll 9 focus of much of the oversight activities related to
10 havetolook -- the date. Isit 19887 It was ahelpful 10 schools compliance with state and federal programs away
11 responseto animmediate crisis. 11 from resources and conditions such as textbooks, toward
12 However, | was most disappointed when the 12 greater interest in looking at outcomes. That's an
13 subsequent piece of legislation to continue that funding 13 example.
14 wasvetoed. So, sure, but | want to make sure -- | 14 Q Of something that's not positive?
15 don't want to give the Davis Administration credit for 15 A Something that has undermined afocus on
16 Schiff-Bustamante if they don't deserveit. 16 insuring al children's access.
17 Q Takeamoment if you like. 17 Q Sofar I've heard nothing from you that
18 I'm willing to let the question pend and give 18 suggests that the Davis Administration or the
19 her abrief break, if she needsit. 19 legidature during its term has done anything positive
20 MR. ROSENBAUM: | don't think it's going to 20 interms of assuring equal and adequate access to texts
21 takevery long. 21 and other materials.
22 THE WITNESS: 1998 legidation. Sothat would | 22 MR. ROSENBAUM: That's not aquestion. It's
23 have been Davis -- it depends on whether it was passed 23 argumentative.
24 inthe spring or -- take officein 1989. Thisisn't 24 MR. HERRON: | haven't asked the question.
25 his. Sorry. 25 MR. ROSENBAUM: | know that. Y ou shouldn't be
Page 131 Page 133
1 BY MR.HERRON: 1 testifying.
2 Q Won't give credit to the Davis Administration 2 MR. HERRON: I'm not testifying.
3 for Schiff-Bustamante? 3 MR. ROSENBAUM: Yes, you are.
4 A But unfortunately they have to take credit for 4 MR. HERRON: I'm bringing her back to ask the
5 vetoing the legislation that was intended to continue 5 question, Mark.
6 it 6 MR. ROSENBAUM: No, you're characterizing what
7 Q Isthere anything else -- isthere anything 7 you've heard.
8 you can point to, since Shift-Bustamonte isn't one of 8 MR. HERRON: | tell you what I've heard.
9 them, that the Davis Administration or the legislature 9 Nothing.
10 during histerm has done to assure, in your view, proper 10 Q Why don't you tell me what's positive and
11 or adeguate access -- adequate and equal access to 11 proper that the Davis Administration has donein that
12 texts, et cetera? 12 term. If thereisnothing, say nothing. If thereis
13 MR. ROSENBAUM: Vague and ambiguous. 13 something, please identify it.
14 Foundation. 14 A Inone of your questions you asked about the
15 THE WITNESS: | think that there are probably 15 legislature and the Davis Administration both, and in
16 many things-- | think I've covered in my report the 16 thisquestion you just asked about the Davis
17 policiesthat have been initiated and modified during 17 Administration. And | would like you to clarify what
18 thelast few yearsthat have affected students' access, 18 you would like meto speak to.
19 andin most of those cases or in -- in my judgment, that 19 Q [I'would like you to speak to both the efforts
20 on balance the students' access has been undermined by a | 20 of the Davis Administration and the legislature to
21 recent -- an effort -- arecent emphasis on outcomes 21 identify -- and to identify for us what positive or
22 over aninterest in insuring that the right inputs are 22 proper thingsthat either have done to assure adequate
23 inplace, including textbooks and materials. 23 and equal access to textbooks.
24 BY MR. HERRON: 24 MR. ROSENBAUM: Vague and ambiguous.
25 Q You can't point to anything that's positive, 25 Foundation. Compound.
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1 BY MR.HERRON: 1 may have done himself?
2 Q Asl say, if there's nothing, that's afine 2 A | think the governor has made some impressive
3 response. If there's something, please identify it. 3 and admirable statements about the importance of
4 A | don't know of anything specific that the 4 children having rigorous content-based instruction. So
5 Davis Administration has done to promote greater or more | 5 there are many things the governor has said which |
6 equal accessto textbooks and curriculum materials. 6 think are positive. Interms of concrete actions, I'm
7 The legidature, on the other hand, has made 7 hard-pressed to name any.
8 aneffort over the last few yearsto reguire reporting 8 Q Anything you would point to, other than you
9 of the extent to which students have access to 9 aready have, that the Davis Administration has done
10 appropriate curriculum materials. In at least two 10 during histimein office that you consider
11 instances those efforts had been vetoed by the 11 counter-productive to providing equal and adequate
12 governor. 12 accessto texts and instructional materialsin
13 Q Which of those instances? 13 Cdlifornia public schools?
14 A Onewas SB 81, | believe is the number. | 14 MR. ROSENBAUM: Same objections.
15 reservetheright to have the number wrong. 15 THE WITNESS: I'm not willing to say that the
16 Q Wegiveyou theright to change it later if 16 thingsthat | have just said would constitute my
17 vyoulike. 17 completelist. | would want to have some time to review
18 A Which was sponsored by Senator Hayden. It was 18 the details of my report and to -- with a question like
19 aneffort to have aregular reporting of a number by 19 that, it goes beyond the scope of my report aswell. So
20 schools of the extent to which students had accessto -- 20 | would want to do some more thinking before | said |
21 | don't remember the exact language, but it was some 21 had completed the list.
22 gpecifics that identified what he thought was 22 BY MR. HERRON:
23 appropriate curriculum materials and textbooks. 23 Q Do you know what Section 60119 of the
24 Second was a measure, | believe, last year, 24 Education Code provides?
25 sponsored by John Vasosalo (phonetic), attempted to 25 A |do.
Page 135 Page 137
1 buildinto what | believe became the high-priority 1 Q Do you know whether Section 60119 of the
2 schools grant program, a similar requirement that 2 Education Code was modified in legislation signed by the
3 low-performing schools be required to report such things 3 governor, Governor Davis?
4 asthe availability and the sufficiency of textbooks and 4 A | want to review that section of my report so
5 ingtructional materials. Those are two examples. 5 I'mclear on the details.
6 Q Of positive? 6 Q Certainly.
7 A Of efforts by the state -- by members of the 7 A On page 86 of my report, | discuss the Senate
8 dsatelegidature to assure more equitable access to 8 Bill 273, which waived certain provisions of 60119
9 textbooks and curriculum materiasin the state. 9 related to the public hearing that is required before
10 Q But they were vetoed by the governor. 10 districts are eligible to receive funds for textbooks
11 A Thehigh-priority schools grant was actually 11 and materials. That, infact, the -- let'ssee. Let me
12 approved by the governor, but through whatever 12 get the details straight.
13 machinations happened before that point, the requirement | 13 So the waiver of the bill allowed districtsto
14  of reporting was eliminated, and it was -- it was 14 waive having a public hearing if they would certify that
15 eiminated. 15 the governing boards or the school board has actually
16 The SB 81, which | believe was passed quite -- 16 made the determination that there were significant --
17 itwasavery positive vote -- was actually vetoed, and 17 that there are sufficient materials, or that they have
18 1 think -- actually, I'm not sure, but | do -- there are 18 got aplanin place to remedy any deficiencies that the
19 somereferencesto other effortsthat arein here -- | 19 board had become aware of during that process of an
20 would haveto review the report. But those two 20 effort to have sufficiency certified.
21 instances come to mind as good examples. 21 | see that as aweakening of that policy.
22 Q Of what the legislature did? 22 Q Areyou aware how many waivers were granted on
23 A Of efforts by members of the legidlature, the 23 theprovisions of Senate Bill 2737
24 legidature, to improve access, yes. 24 A | amnot.
25 Q But nothing comes to mind that the governor 25 Q Do you know how many California communities
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1 were prevented from voicing their concerns under the 1 processor whether -- | don't know whether technically
2 provisions of 60119 as aresult of the waiver policy 2 it'san amendment that occurred in 2001.
3 implemented by SB 2737 3 Q Right. So other than SB 273, you're aware of
4 A | do not know that number. 4 nolegidation that affected 601197
5 Q Do you know whether the waiver policy has now 5 A Not that | can recall at this moment, but |
6 cometo anend, that is, granting waivers of the 60119 6 may refresh my own memory at some other point.
7 hearing requirement? 7 Q Sure. If it comesto mind during the course
8 A Theinformation | have comes from -- comes 8 of the deposition, feel free to speak up.
9 from the fact book 2002 from the California Department 9 A Okay.
10 of Education website. So if something has happened 10 Q Your expert report provides another -- a
11 sincel last consulted that website, or maybe even 11 number of recommendations or proposed policy changes.
12 beforel consulted it but hadn't made it to the website, 12 Aml right?
13 | don't know it. 13 A It provides examples of waysthat are
14 Q Okay. Do you know -- in the instance where a 14 available, in my opinion, to the state. | would not
15 waiver would not have been granted to a district which 15 framethem at this point as specific recommendations.
16 had not held a hearing as required by Section 60119, do 16 Q How would you frame -- how would you word
17 you know what the penalty would have been in terms of 17 that?
18 instructional materials funding? 18 A | would say that the report contains examples
19 A I'msorry. I'mafraid | don't understand. | 19 of how existing policies might be modified, and examples
20 lost the details of your question. 20 of policies employed in other places, that could and
21 Q Sure. 60119 requires, among other things, 21 should be considered by the state to strengthen
22 that ahearing be held regarding the sufficiency of 22 students accessto adequate materials and equity in
23 textbooks and other instructional materialsin a 23 that access.
24 digtrict. Isthat correct? 24 Q If the state were to adopt the modification of
25 A Yes. 25 policies suggested by your report, do you think that
Page 139 Page 141
1 Q Andthewaiver policy we've been talking about 1 would cost more money or less than already spent on
2 that was set forth in Senate Bill 273 provided awaiver 2 instructional materials, textbooks, equipment and
3 of compliance with that hearing requirement in certain 3 technology?
4 circumstances? 4 MR. ROSENBAUM: Vague and ambiguous.
5 A Uh-huh. 5 Foundation.
6 Q If that waiver had not -- "uh-huh" means yes? 6 THE WITNESS: | think the information we
7 A Yes 7 currently have, that the state currently has, about the
8 Q If -- do you know what the penalty to the 8 deficienciesin the supply and adequacy of materials
9 district would have been if their noncompliance with 9 prevents us from really making an accurate judgment
10 hearing requirement had not been waived? 10 about whether and how much policies that insured
11 MR. ROSENBAUM: There are several negativesin | 11 adequacy and equity might cost.
12 there. If you understand the question, fine. 12 BY MR. HERRON:
13 THE WITNESS: | think | can phrase a sentence 13 Q Yeah. I'mnot asking for a precise price tag.
14 that may respond to that, isthat my reading of 60119 14 I'mjust asking isit your belief and opinion that if
15 suggeststhat unless adistrict held its annual public 15 the modifications to policies you have set forth in your
16 hearing, it would not €ligible to receive instructional 16 report were adopted by the state, is that going to cause
17 materiasfunding. 17 anet greater expenditure of funds, same expenditure or
18 BY MR. HERRON: 18 less? What's your best estimate?
19 Q Okay. Setting aside that for your report, are 19 MR. ROSENBAUM: Asked and answered. Same
20 you aware that 60119 has been amended during the last 20 objections. Speculation.
21 fiveyears? 21 THE WITNESS: I'm not prepared to estimate
22 A It was my understanding that -- | don't know 22 whether thereis currently enough money in the system to
23 if actually 61109 was amended or whether this -- the 23 insure an adequate and equitable supply of textbooks or
24 senate bill | just mentioned is some other new piece of 24 whether it would require more funds.
25 legidlation that changes the penalty and the waiver 25 BY MR. HERRON:
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1 Q Hasanyone ever done an -- well, let me try 1 who'sdone acost analysis.

2 that again. 2 BY MR. HERRON:

3 Has anyone done an assessment or study to 3 Q No one hasdone acost analysis of your study

4 determine whether, if the modifications of policies your 4 itself?

5 report recommends were, in fact, adopted by the state, 5 A Not to my knowledge.

6 itwould cost more or less? 6 MR. ROSENBAUM: David, | don't want to cut off

7 MR. ROSENBAUM: Same objections. 7 your statement.

8 THE WITNESS: In the year 2000 the American 8 MR. HERRON: Go ahead.

9 Association of Publishers did conduct a study that 9 MR. ROSENBAUM: I've been informed by Ms.
10 suggested that providing an adequate supply of textbooks 10 Fandlli that what you're asking for is available on the
11 to students would cost significantly more than what the 11 web. I'll check that during a break.

12 state now spends. | have no knowledge of what policy 12 MR. HERRON: That would be great. Our folks

13 changesthey might have been thinking about as 13 have not been ableto findit. Soif you happen to have

14 mechanisms for insuring that supply. 14 the website --

15 BY MR. HERRON: 15 MS. FANELLI: I'll check -- thetiming...

16 Q That was an Association of American 16 MR. ROSENBAUM: I'm glad to check it, but |

17 Publishers, | guess, report or study? 17 just thought --

18 A Yes, it'sthe second reference on my reference 18 MR. HERRON: | guess one of our problemswas

19 list. 19 it hasbeenidentified, apparently. Now thisis

20 Q Theonethatis-- from the year 2000, and 20 information I'm getting. Thisiswhat other people are

21 it'stitled Financial Requirements for Instructional 21 telling me. Sojust prior to the deposition, we

22 Materias Purchasesin California Adoptions 2001 through | 22 redlized that we don't have it, but if you can provide

23 2005? 23 the website, that would be most helpful.

24 A Yes. 24 MR. ROSENBAUM: Okay. Sorry.

25 Q Do you happen to have a copy of that document? 25 MR. HERRON: We've been going about an hour.
Page 143 Page 145

1 A | haveacopy of that document -- | believe | 1 Why don't we take a short break.

2 have acopy somewhere in my filesin my office. 2 (Brief recess taken from 2:45 P.M. until 2:55

3 MR. HERRON: Mr. Rosenbaum, we have been 3 P.M.)

4 unableto locate that document in any documents you 4 (Record read.)

5 produced or identified by the plaintiffs, and we could 5 BY MR. HERRON:

6 not locate it on the web. 6 Q Wasa conscious decision made, either by you

7 And that is aso true of the first reference 7 or by thelitigation team, not to cost out the -- the

8 inthe bibliography, which is Association of American 8 maodifications to policies that are set forth in your

9 Publishers, 5-5-98. Surprising Resultsin New Statewide 9 expert report?

10 Survey; CaliforniaVoters Rank Textbook Funding as 10 MR. ROSENBAUM: Speculation.

11 number one priority. 11 THE WITNESS: | certainly did not entertain

12 Not identified. Not produced. Been unableto 12 that as part of what | was interested in investigating,

13 locateit. | would appreciate if you could kindly 13 and | have no ideawhat the litigation team might have
14 provide us with those. 14 been thinking.

15 MR. ROSENBAUM: I'll click intoit, David. 15 BY MR. HERRON:

16 MR. HERRON: Thank you. 16 Q Wetaked about your prior work with ACLU,
17 Q | takeit no one has done a-- an assessment 17 with Morrison & Foerster, with Maldf, the other firms
18 or study of the recommendations you yourself makein 18 and public interest groups on plaintiff's side,

19 thisreport to determine what the cost might be? 19 including public advocates and others, have you before
20 MR. ROSENBAUM: Asked and answered. 20 the Williams case worked informally or informally with
21 Excuse me. I'msorry. | didn't mean to -- 21 any other of the plaintiffs counsel on any issue or

22 I'msorry. 22 case before Williams?

23 THE WITNESS: A number of scholarswho study | 23 A | had some interactions with John Affeldt of

24 education policy have looked at policies like those that 24 Public Advocates around some of the legislation proposed
25 areintherecommendations. | don't know of anyone 25 or being -- winding its way through the legislature.
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1 Johnand | share aninterest in the issue of opportunity 1 Q Pretty tangential, | mean, pretty attenuating.
2 tolearn. And public reporting of opportunity to learn. 2 A | think the Williams case was salient in
3 So we -- | believe on one occasion John asked 3 people's minds as something that was in the environment,
4 meto participate in a session he was organizing for 4 but the focus of the meeting was not anything about how
5 Senator Vasconsalos around that issue. 5 the Williams case ought to be conducted or any of that.
6 | have invited ACLU counsel to speak to my 6 Q What conversations have you had with Lou
7 classesat UCLA and to some high school students as part 7 Holaman or isit Hallaman?
8 of asummer program, but those occasions were prior -- 8 A Isit Hallaman?
9 wereinrelation -- in the context of the work on 9 Q | don'tknow. You might haveit.
10 Danid, aswell asthe work on Williams. 10 A | don't think I've spoken to Lou in about
11 | participate as amember of Rocio Cordoba's 11 maybeayear. Early on hewas part of thelitigation
12 advisory board for a project she's doing on Latinos 12 team, as| understand it, and | think might have been
13 accessto hedlthcare, education and other related 13 present either in person or on the telephonein
14  issues. 14 conversations concerning names of people | was speaking
15 Areyou talking about by named counsel on 15 with about research around Williams.
16 this-- inthiscase? 16 Q Did you ever have communications, by which |
17 Q Yes 17 mean written or oral communications, with Lou Holaman or
18 A Thelist changesfrom timeto time. 18 Hallaman concerning which individuals might be selected
19 Q Not much. 19 asexpertsin this case?
20 A Wadl, of course | -- perhaps we've already 20 A | think Lou was party to some of the
21 covered this, but | worked with Matt Kreeger and Jack 21 conversations concerning various scholars and their
22 Londen earlier in the Vasquez case. 22 areasof expertise. He at some point might have been on
23 Q Right. | think we've covered that. 23 agroup E-mail list that | may have sent some E-mail
24 A Lou Holaman (phonetic), who appears on some 24 conversation to. He might have sent me E-mails from
25 listsof counsdl, | think, early on in this case, 25 timetotime. But | have no recollection of any
Page 147 Page 149
1 actualy turned up at ameeting that | participated -- 1 specific--
2 actually ameeting that | helped organize at the Getty 2 Q No specific communications?
3 Museum. But | believe that was after -- it might have 3 A Notthat | recall. He might very well have,
4 beeninJune, 2001. 4 butljust...
5 Q Wasthat related to this case? 5 Q Do you know aman named James Guthrie?
6 A Only in the most tangential way. My colleague 6 A | do know Jim Guthrie.
7 a UCLA, Gary Blasi, whoisin the law school, and 7 Q Haveyou ever met himin relation to this case
8 Harold Williams, who is the president emeritus of the 8 adl?
9 Getty, were interested in thinking both about the 9 A No.
10 Cadiforniamaster plan and the Williams case as two 10 Q Haveyou ever discussed this case with him?
11 eventsin the California context that might provide 11 A | don't think so.
12  openings for new thinking about California education 12 Q | wanttotalk to you about how the Williams
13 policies. 13 case came about, sort of genesis-wise.
14 So we convened a group of people who were 14 A Uh-huh.
15 interested in California policy, including a group of 15 Q What isyour understanding about how this
16 people who had been leaders of somelocal reformsinLos | 16 lawsuit was-- how thislawsuit came about?
17 Angeles, to talk about general issues of education 17 A | know very little about how the lawsuit came
18 poalicy and accountability and school funding, the topic 18 about. | do know that in the context of working on
19 areasredly of the -- that were being considered by the 19 Danidl, | had a conversation, very informal
20 master plan. 20 conversation, with Mark Rosenbaum, maybe Rocio Cordoba
21 So in atangential way that meeting touched on 21 wasintheroom, but | don't recall. It was actually at
22 issues of the Williams case. | can't recall whether 22 my house.
23 anyone discussed -- the case was probably mentioned in 23 And Mark, in what | thought was a very
24 the course of the meeting, but it -- that's really my 24 speculative, hypothetical way said, "What would you
25 best recollection of the connection. 25 think if there were a case about students' access to
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basic resources?”

And | could remember at the time thinking that
| was very much focused on access to opportunities to
study advance placement, and that this was aleap from
that. And there was very little conversation about it,
and | don't think | discussed it any further with him
for months or ayear or something.

The other thing | know is that when | began
working as a colleague with Gary Blasi, in the context
of my efforts as part of IDEA to reach out to scholars
in schools other than education who were interested in
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THE WITNESS: | have no idea.
BY MR. HERRON:
Q What wasthefirst timethat you heard of the
lawsuit?
MR. ROSENBAUM: The actua filing of the
lawsuit?
MR. HERRON: You'reright. Let metry
again.
Q What I've been trying to understand is what
you learned about, heard about, prefiling. Filing was
May of 2000. Have you now told me everything you know

12 equity issues, Gary shared with me that his studentsin 12 about what went into formation of the Williams lawsuit
13 hispublic interest law program had been doing some 13 beforeit wasfiled?
14 investigation of conditions, principaly, | think around 14 A Yes
15 facilities, but I'm not sure, in the California public 15 Q What was your first communication that you had
16 schools. 16 with anyone regarding the lawsuit after it was filed?
17 | cameto learn later that some of that work 17 A | remember reading in the newspaper when it
18 wasincorporated into, or at least informed the Williams 18 wasfiled and saying to my husband, "Mark did it." And
19 complaint. 19 | was astonished because | recall very clearly thinking
20 Q Do you know whether that particular report 20 that thiswas -- that what he had mentioned at my house
21 you'retalking about was commissioned to formthe basis | 21 before wasjust some kind of wild brain-stormy idea.
22 of the Williams complaint? 22 Q And from that point, moving forward -- | mean,
23 A | have no idea about the arrangements 23 weknow that you were involved in the expert-related
24 regarding that report. 24 work, and you've talked alittle bit what IDEA has done
25 Q Thecomplaintinthiscase, | believe, was 25 interms of scholarly research and the like. | want you
Page 151 Page 153
1 filedon--inMay, 2000. Prior to that what other 1 tosort of walk usforward from that point.
2 knowledge did you gain about the case, whether it would 2 Y ou read in the newspaper that the caseis
3 befiled, et cetera? 3 filed. What happens next that was a communication
4 A Youknow, | don't recall anything specific. 4 related to the lawsuit?
5 Something may have happened. A conversation or 5 MR. ROSENBAUM: Involving Dr. Oakes?
6 something, but | just -- | don't recall any. 6 MR. HERRON: Right.
7 Q Youtaked earlier about a conversation with 7 THE WITNESS: Involving me and -- well,
8 LindaDarling-Hammond about being involved in some 8 virtualy -- not virtually. Therewasno -- | had no
9 research she was doing for Williams? 9 conversations specifically -- let's see. Summer 2000.
10 A Yes. 10 | don't believe | had any conversations with anybody
11 Q Wasthat pre or post filing? 11 engaged in thelitigation during -- until later that
12 A That was after. | believeit was after. | 12 summer, when | started talking with Linda, and then with
13 believeit wasin the summer of 2000. 13 Mark and Jack about the research needed for expert
14 Q Isityour understanding that the ACLU, 14  reports.
15 together with -- isit Professor Blasi? 15 It was about this same time that Gary Blasi
16 A Blag, yes. 16 and | began to develop someideas for joint scholarship.
17 Q -- together with Professor Blasi designed the 17 And| knew Gary had conversations from time to time with
18 Williams lawsuit? 18 thelitigation team. | believe probably from time to
19 MR. ROSENBAUM: Speculation and foundation. 19 timel asked him questions. But as an interested
20 THE WITNESS: | don't know. | don't know. 20 citizen, curious about the case.
21 BY MR. HERRON: 21 So it was very casud, informal, sorts of
22 Q What isyour understanding, if you have one, 22 non-- | guessit's professional, but non -- | didn't
23 of who the principal motivators of the lawsuit were? 23 seemyself as having any particular interest iniit. |
24 MR. ROSENBAUM: Speculation. Foundationand | 24 certainly wasn't consulted prior to the conversations
25 vagueness. 25 about the scholars who might be interested in these
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1 issues. 1 curriculum material, et cetera?
2 If you have documents or E-mails or something 2 A Yes, yes.
3 that indicate otherwise, | would be happy to reconsider 3 Q Sol takeit that before the case was filed,
4 my response. That's my recollection at the moment. 4 you yourself had no involvement in formulating the
5 (Defendant's Exhibit 4 was marked by 5 clamsthat might be asserted in the Williams case?
6 the CSR for identification and attached to and 6 A Not at al, that | remember, unless some phone
7 made a part of this deposition.) 7 conversation that -- or --
8 THE WITNESS: Thiswas post filing. Right? 8 Q Cameand went?
9 BY MR.HERRON: 9 A | mean, yeah, | have no -- | have ho
10 Q Do you recognize this document? 10 recollection. | do remember being surprised reading
11 A No, but I trust that it was sent to me. 11 about the case in the paper
12 Q It appearsto be an E-mail dated May 31st, 12 Q | takeit that you don't recall in your
13 2001 from Gary Blasi to you. Correct? 13 meeting where you sat down with plaintiffs' counsel,
14 A Yes 14 Mark Rosenbaum, Jack Londen, before the case was filed
15 Q He'swriting to you asking that you give him a 15 and discussed what Williams might look like in terms of
16 call because he wants to talk to you on, quote -- "about 16 claimsasserted or relief requested?
17 some mattersrelated to the Williams litigation,” 17 A | have no recollection of that, other than
18 unguote. He goes on to say that he had ameeting in San 18 that first very preliminary -- it wasn't even
19 Francisco and would like to talk to you before then. 19 preliminary, but that casual bit of conversation that |
20 Do you recall having discussed anything with 20 described to you earlier at my house.
21 Gary Blasi in responseto this E-mail ? 21 Q With Mr. Rosenbaum?
22 A | suspect that | called him because | 22 A Yes
23 generdly return requests for phone calls. | have 23 Q How long have you known Gary Blasi?
24 absolutely no recollection of what was discussed. 24 A | can'trecal for certain, but | think | may
25 MR. ROSENBAUM: What exhibit number isthis? | 25 have met Gary inthefall or sometime during the '99,
Page 155 Page 157
1 MR. HERRON: 4. 1 2000 academic year.
2 Q Doyourecal him telling you what the purpose 2 Q He'saprofessor at the law school, is he?
3 of the meeting in San Francisco was? 3 A Yes
4 A No. 4 Q When did you become aware of his study? When
5 Q Yousad earlier that you had several sort of 5 | say "hisstudy," | mean his-- the study dated May
6 professiona conversations as an interested citizen with 6 2000, quote, "Who is Accountable to our School Children
7 Gary Blasi. Do you recall the specifics of those 7 for Conditionsin California Public Schools at the
8 conversations, apart from what's referred to in Exhibit 8 Beginning of the Millennium." When did you become aware
9 4? 9 of that study?
10 A Uh-huh. | actually don't recall the 10 A |l dontrecal. | don't recall. Sometime
11 specifics. | mean, at some point | know | probably 11 probably soon after it was written, but | don't recall.
12 discussed with him the interests that Linda had 12 Q Did Gary Blasi or anyone else ever explain to
13 expressed. | may have even asked him about what heknew | 13 you or tell you why he did that study?
14 about what work Lindawas doing. But I'm speculating. 14 A Gary -- Gary had me come and serve as a guest
15 | redly don't remember. 15 speaker in his public interest law class on the topic of
16 Q Don't dothat. When you say the "interests 16 abilities grouping and tracking. He explained to me at
17 that Linda had expressed," what do you mean? 17 that timethat his practice in the public interest law
18 MR. ROSENBAUM: Don't speculate. If you can 18 program was to take current problems that were relevant
19 answer it, sure, go ahead. 19 topublicinterest law and engage his studentsin
20 THE WITNESS: Linda'sinvitationto metojoin 20 clinical training, doing the kind of work lawyersdo in
21  her -- that'swhat | meant. Linda'sinterest in having 21 preparing public interest law cases.
22 me participate with her in the research she was doing 22 My -- I'm not sure he ever said it, but
23 over that summer. 23 assumption was that this report, this paper, was an
24 BY MR. HERRON: 24  example of that kind of exercise he engaged his students
25 Q That wasthe research related to teachers and 25 with. | don't know that for sure. That was my -- that
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1 wasthesensel had. 1 departments who were interested in issues related to

2 Q Do you know whether plaintiffs' counsdl in 2 questions of educational equity and access.

3 thiscase had any involvement in shaping that study, 3 So in addition to Gary, | also had

4 that is, the one that was conducted by Gary Blasi and 4 conversations with Paul Ong (phonetic), whoisa

5 hislaw students? 5 professor in public policy, Walter Allen, whoisa

6 A | havenoidea 6 professorinsociology. So | wasin the process during

7 Q IsGary Blas aconsultant to plaintiffsin 7 that year of making connections with other faculty

8 thiscase? 8 members around.

9 MR. ROSENBAUM: Speculation. Callsfor a 9 My connections with Gary were -- | initiated
10 legd conclusion. No foundation. Totally irrelevant. 10 those connections there in that context, having no
11 THE WITNESS: | don't know. 11 knowledge of himinvolved in any way with Williams.
12 BY MR. HERRON: 12 The second thing that was happening is UCLA --
13 Q You'veworked with them, have you not, and 13 the chancellor had announced as amajor initiative
14 happened to identify expertsfor plaintiffsin this 14 greater connections between UCLA and the communities of
15 case? 15 LosAngeles, and the chancellor and the executive vice
16 MR. ROSENBAUM: With who? 16 chancellor convened a series of meetings on campus,
17 MR. HERRON: To identify experts that 17 events, lunches, breakfasts, things where they would
18 plaintiffs could usein this case. 18 bring together senior faculty who had these interests.
19 THE WITNESS: Areyou asking whether | had | 19 Gary and | often turned up with a number of
20 conversations with the litigation people about potential | 20 other people at these events. | mean, that was the
21 scholars could serve as experts? 21 context of our beginning to have conversations. So the
22 BY MR. HERRON: 22 early conversations before we decided that we had enough
23 Q No, I'mbeing unclear. 23 in common, that we would try to actually propose doing
24 Y ou and Gary Blasi together have worked to 24 some work together, were that sort of level of
25 identify potential experts for the plaintiffs and 25 conversation, informal, collegial.

Page 159 Page 161

1 plaintiffs counsel to usein this case? 1 Q | takeit recalling the contents of those

2 A | certainly was engaged in that. | think Gary 2 discussionsis not possible?

3 might have been in the room, but Gary doesn't share my 3 A No.

4 network of connections with education researchers. | 4 Q With any specificity?

5 mean, it was not a collaborative effort. | mean, | 5 A No, like cocktail party talk.

6 contributed my knowledge of outstanding education 6 Q Right. You just said something to the effect

7 scholarswho wereinterested in these areas. Gary may 7 that when we decided we could work together.

8 have participated in listening to that but... 8 A Uh-huh.

9 Q Sincethe -- since the time you went and made 9 Q Onwhat?
10 apresentation to the students, what conversations do 10 A Weactually proposed the chancellor or the
11 you recall having with Gary Blasi about this case? 11 UCLA foundation or some entity on campus put -- alowed
12 As| explained before, | think that during -- 12 alittle request for proposals for faculty who wanted to
13 from -- obvioudy, late May, in 2000 -- 13 collaborate a cross-discipline on some problems of
14 MR. ROSENBAUM: Thisis2001. 14 interests. We put together alittle proposal around the
15 THE WITNESS: Oh, 2001. Oh, okay. All right. 15 issues of school accountability. | had long been
16 Thank you. 16 interested and still am in expanding accountability so
17 That sometime -- and I'm not exactly sure 17 that it considers students opportunity to learn as well
18 when -- asprior to my having direct discussions with 18 as students outcomes.
19 Mark and Jack about the case, | would ask Gary 19 And Gary also independently had been thinking
20 interested questions about, you know, what does heknow. | 20 about issues of accountability. So we put together a
21 Isitinteresting. Inthe context of two -- two things 21 little proposal, and it wasn't funded. But we decided
22 were happening at UCLA. One was my development of 22 that that was interesting enough, that we would continue
23 UCLA'sIDEA, where my explicit agreement with the 23 totry to find waysto work together
24 chancellor isthat | would move outside the school of 24 Q Yousaid, | think, that you have long been
25 education and engage with scholarsin other schools and 25 interested in expanding accountability to include
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students' opportunity to learn as opposed to just their
achievement?

A Yes

Q What did you mean by expanding accountability
for students' opportunity to learn?

A Inthelate 80's and early 90'sthere was an
intense debate in congress and with first George Bush,
and then the Bill Clinton Administration about the
movement toward greater accountability in education.

My experience at Rand as helping to develop an
educationa indicator system had persuaded me that the
rel ationships between the conditions and resources that
characterize the context in which children learn should
beincluded in any system that attempts to measure and
report what students actually have learned. 1'd done
considerable amount of writing about it since those
Rand -- those days at Rand and became quite involved in
ascholarly slash policy debate during the time this
became a very hot issue in congress.

The people advocating opportunity to learn as
being included in school accountability lost that battle
in the late 80's and early 90's, but since that time
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was not at all part of our conversations. | was more
interested in learning about these cases.

| was aso very interested in following the
progress of the campaign for fiscal equity in New Y ork
and, in general, had some conversations with Mike Rabell
(phonetic) and invited him to actually come out and
speak because | was interested as a scholar in the shift
from federal costs as avenue for equity-related
pursuits to the state courts and issues in state
constitutions and just -- not as alegal scholar by any
means, but as someone interested.

I mean, if you look at my first book, Keeping
Track, thereis achapter in that book called Some
Congtitutional Questions, where | did avery layman's
look at the extent to which tracking and ability
grouping had been considered in the context of
litigation, simply because it's an interest of mine.

So my conversations with Gary were very
much -- al of asudden | had a colleague who was a
legal scholar who could talk to me about these issues.

Q You spoke at some point with -- well, you
spoke at some point with Jack Londen, with Mark

23 it'sremained a scholarly interest of mine of how you 23 Rosenbaum about this case?
24 would formulate an accountability system that actually 24 A Yes
25 did set students achievements next to the conditions 25 Q Didyou have a meeting with both of them?
Page 163 Page 165
1 under which they had had an opportunity to arrive at 1 Your first sort of meeting with them, was that with
2 those achievenments. That'swhat | meant. 2 both?
3 Q A sort of input-focused accountability system? 3 A | don'trecall.
4 A I think inputis-- | might not use that word. 4 Q Do you know how many conversations you had
5 | aminterested in understanding the conditions under 5 with them, say, in the year, 2000, if any?
6 which certain achievements were obtained for the 6 Let me take that back and try another
7 explanatory power and for the purposes of allowing 7 question.
8 policy makersto have information about alterable things 8 There was some initial communication or series
9 inthe school environment that might be useful in 9 of communications you had with Mark Rosenbaum and Jack
10 increasing achievement. 10 Londen about your possible involvement in the case. Are
11 So it's far more than what you -- what | would 11 you ableto divide those out in your mind, that isto
12 take as meaning an input-focused accountability 12 say, to consider them separately and tell me what was
13 system. 13 said?
14 Q You havetalked about severa initial 14 A No.
15 conversations or meetings that you had with Gary Blasi. 15 Q They all sort of run together?
16 After that how would you characterize your 16 A They do run together, and | -- I'm feeling
17 communications with him regarding this case? 17 very inadequate about recalling the chronology as well.
18 A Once-- 18 Q Understanding that and setting aside the
19 Q It'swhat you can recall. 19 chronology, | mean, to the extent you can tell us
20 MR. ROSENBAUM: Vague and ambiguous question. | 20 chronology, please do, but can you give us an idea of
21 Do the best you can. 21 what was discussed?
22 THE WITNESS: | talked to Gary frequently 22 A The conversations | had were about areas of
23 about this case, as | wasincreasingly interested in it 23 expertise that seemed relevant to the complaint, my
24 andfollowingit. Andwhen | began working on the 24 knowledge of scholars who had done serious credible work
25 textbook report, the substance of that report, | think, 25 inthe area, and over time, my growing interest in
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1 developing aproject on my own that was related to this 1 part of expert reports or my expert report, it might
2 work and my engagement of various individuals with that 2 compromise my role as aresearcher, if | were ever
3 project. 3 placedin aposition where | knew the names of schools
4 | think -- | certainly know that from time to 4 that had participated in a study where they were
5 timel was part of conversations where | wastold we're 5 promised anonymity and confidentiality.
6 inmediation now and we can't talk about any of that. 6 And so | told Fred that | would loveto help
7 Okay. Sotherewasalot of that. 7 commission such astudy and to do some oversight to make
8 And as the work toward developing expert 8 sure the methodology was sound and well carried out.
9 reports developed, | was part of conversations. Some | 9 But | would do it as a subcontract through IDEA rather
10 probably initiated; some | was responsive to. About the 10 than having the study done by my team and IDEA.
11 need for additional empirical data collection that could 11 Q Didyou obtain a subcontract for that study?
12 informthe case. And had some preliminary discussions 12 A Yes, yes.
13 about if there were to be additional empirical evidence, 13 Q What wasthe -- how much money was involved?
14 what kind of evidence or what kind of data collection, 14 A | think the subcontract was about $70,000.
15 what kind of methodology might one want to use to do 15 Q And the firm selected to conduct the survey
16 that, and what constructs one might want to inquire 16 you'rereferring to isthe Peter Harris firm?
17 about. 17 A No, thiswasthe Social Policy Research
18 Those conversations, | believe, ended up 18 Associates.
19 informing the substance and the methodol ogy of the 19 Q Isee
20 survey work that the Lou Harris Survey Group conducted. | 20 A No, | was not involved in any way with the
21 Certainly it -- those conversations influenced my 21 arrangements or the financing or -- of Peter Harris's
22 thinking a great deal when | talked with Rockefeller 22 work.
23 about how interesting it would be to have some 23 Q Wereyou involved in the design of the Harris
24 additional qualitative case study work done around the 24 survey in any way?
25 issuesthat werein the Williams complaint to try to 25 A | provided some advice about the kinds of
Page 167 Page 169
1 better understand the extent to which these problems 1 constructsthat | thought would be interesting to have
2 occurred in combination. 2 dataabout.
3 So the -- those were topics, | think, that 3 Q "Constructs' means what, as you just used that
4 were covered in conversations. 4 word?
5 Q Okay. Certainly not one conversation? 5 A Constructs, like the availahility of textbooks
6 A No. 6 and curriculum materials to teachers, the importance of
7 Q Now, inyour discussion with Rockefeller about 7 asking about instructional materials beyond simply the
8 what you just referenced, did you obtain any fundings as 8 textbook so that you would want to ask science teachers
9 aresult of those discussions for IDEA? 9 whether they had laboratory eguipment and suppliesin
10 A Yes. In my never-ending quest for money for 10 order to -- that would enable them to engage childrenin
11 IDEA, | approached Rockefeller and told them that | was 11 hands-on science activities.
12 doing thiswork and felt that there was area need for 12 | think | specified the kinds of manipulatives
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some additional qualitative case study work, that many
of the scholars who were working with me on this project
would love to have some new data, some up-close data
about California schools, and the program officer at
Rockefeller, Fred Freelow (phonetic), who happensto be
aformer doctoral student of Linda Darling-Hammond, was
very interested in providing support and actually asked
meif IDEA could do such a study.

| said, well, | was concerned about our
capacity to do a study, given the staff, you know, just
in terms of the number of people and my time to oversee
such astudy. | aso, frankly, was concerned that if |
were engaged in a study like that, and it did become
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and other supplies you would want to ask about in
mathematics and in social studies or in English. That
kind of advice about -- generally, my expertise about
what the domain of curriculum and instructional
meaterialsis, and what somebody conducting a survey
would probably be wanting to ask.

Q Wasthereacontract in place that paid you
for your work in aiding the design, or at least
identification of constructsto be used in the Harris
Pall?

A No.

Q What funded your activitiesin that regard?

MR. ROSENBAUM: Assumes facts not in evidence.
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1 Foundation. 1 Did Linda Darling-Hammond explain to you how
2 THE WITNESS: The University of California 2 shehad begun -- had become involved with the Williams
3 paysprofessorsasaary, approximately athird of which | 3 litigation, or preparation of it?
4 coversactivitiesin teaching, approximately athird 4 A All Lindatold meisthat she had spoken with
5 coversyour activitiesin research, and approximately a 5 Jack Londen, and that Jack had asked her to do this
6 third covers activitiesin professional and public 6 work. | believe that's what she told me.
7 service. Providing advice like that is something | 7 Q Anything beyond that come to mind that was
8 regularly do for al kinds of people on all kinds of 8 discussed with Linda Darling-Hammond?
9 topics, and | generally think of it as part of my public 9 A Notinthat regard.
10 service. 10 Q Inany other regard related to the case?
11 Although, frankly, | was hoping that the 11 MR. ROSENBAUM: That'stoo vague. Ambiguous.
12 Harris Survey would ask about things that -- and collect | 12 THE WITNESS: You know, I'm not sure. Maybe.
13 datathat | might be able to use in the course of 13 Lindaand | have worked together -- Linda, | don't know
14 my secondary analysisintheway that | have. Sol aso | 14 if you know, was apart of that same NSF -- we were at
15 thought of it as part of my research activity. 15 the Rand Corporation at the same time. So we have
16 Q How muchtimedidyou spendinrelationtothe | 16 worked together over the course of al these years and
17 Harris Survey? By that | mean the design of the 17 arealso very good personal friends. Soit'shardto --
18 constructs, you know, creating the survey questions, 18 it'shard for meto recall what she might have said when
19 whatever you did. 19 inrelation to what she was doing on this case and how
20 A Probably ten hours or somewhat less. 20 it got started
21 Q Haveyou had an opportunity to review Exhibit 21 BY MR. HERRON:
22 5? 22 Q Didsheever tell you that she had been asked
23 A Yes 23 or had been coordinating with counsel for the plaintiffs
24 (The document referred to was marked by 24 before the case wasfiled to help them determine what
25 the CSR as Defendant's Exhibit 5 for 25 the claims might be in this lawsuit?
Page 171 Page 173
1 identification and attached to and made a part 1 A No, | don't think she said that to me.
2 of this deposition.) 2 Q Did sheever indicate to you that she had
3 BY MR. HERRSON: 3 communicated with plaintiffs counsel about the
4 Q Do you recognizeit? 4 potentia relief that might be sought in this lawsuit
5 A No. 5 beforeit wasfiled?
6 Q Haveyou ever seen it before? 6 A | don't recall that kind of a conversation.
7 A | don't think so. 7 Q Okay. | have handed you what's now been
8 Q Setthat aside. 8 marked as Exhibit 6, and it is Bates-stamped at the
9 When was it that you felt adefined role for 9 bottom as plaintiff XP-JO 13745 through 13747.
10 youinrelation to the Williams case had been agreed to? | 10 (The document referred to was marked by
11 MR. ROSENBAUM: Vague. 11 the CSR as Defendant's Exhibit 6 for
12 MR. HERRON: Withdraw it. 12 identification and attached to and made a part
13 Q Whenisit that you felt you had arole 13 of this deposition.)
14 related to the Williams case? 14 BY MR.HERRON:
15 A Thepoint at which | agreed to assist Linda 15 Q Haveyou had an opportunity to review this
16 Darling-Hammond in constructing the research that she | 16 document?
17 was engaged with around the case. 17 A Yes.
18 Q Do you know how it wasthat Linda Darling -- 18 Q Do you recognizeit?
19 I'msorry. When wasthat, if you can recall? 19 A Readingit, | recognizeit as-- | don't
20 A | think it was in the summer of 2001 but -- 20 remember it, but it certainly seems like something |
21 Q Did-- 21 wroteto my graduate students and my administrative
22 A Spring or summer. 22 assistant.
23 Q Of 2001? 23 Q Thisisan E-mail, apparently, from you to
24 A Yeah, | have avery hard time remembering. 24 Jamy, Noah and Jared that we've discussed before?
25 Q Just do your best. 25 A Yes, we haven't discussed Jared before.
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1 Q Let'sdiscussJared. What did Jared do with 1 had provided in order to cover the cost of those
2 respect to your research? 2 meetings, which they did.
3 A Jared isan administrative assistant in IDEA. 3 Q Do you know what the total cost of the
4 Heisanamazingly bright young man with adegreein 4 November, 2001 conference of scholars, I'll call it,
5 philosophy from UCLA, who isthe most incredibly 5 actually was?
6 talented gopher kind of administrative assistant that 6 A | don't know.
7 I'veever had. So he does anything that's left over and 7 Q How about the cost of the July, 2002
8 needsto be done. 8 conference of scholars? What was the cost or price tag
9 Q Priceless? 9 onthat?
10 A Yes 10 A | don't know.
11 Q Hewasinvolved, | takeit -- | won't ask 11 Q That wasalso paid for by Morrison & Foerster?
12 that. 12 A Yes
13 Do you know what date this was sent? 13 Q We're stepping on each other alittle bit.
14 A | don't. Doyou? 14 A I'msorry.
15 Q | seenothing on the document itself. 15 Q That oneisyour fault. | want to point it
16 A | canreason that it was between mid September | 16 out when it's your fault.
17 an mid November of 2001. 17 Look at Exhibit 6. | want to refer to the
18 Q Why do you reason that? 18 first paragraph. "I had a productive conversation with
19 A Becauseit refersto a November meeting, "Jamy | 19 John Affeldt today, and he seemsincreasingly interested
20 and | will nail down the date for the November meeting | 20 in finding away to frame the arguments in the case so
21 tomorrow." 21 that they meet a higher standard -- or, at least, one
22 Q Ha 22 that Lindaand | can livewith. That's good news -- at
23 A Which isameeting of the scholarsthat | 23 least | think."
24  adready referred to throughout -- that | had engaged to 24 Tell me about your conversation with John
25 solicit their interest. They are all coming to UCLA. 25 Affeldt.
Page 175 Page 177
1 The meeting had originally been scheduled for September 1 A | can't recall the specifics of that
2 14th, but with the September 11th tragedy and the 2 conversation, but I'm happy to talk to you about that
3 shutdown of al the airlines, we had to postpone the 3 general issue.
4  date until early mid November. So that the contents of 4 Q Yeah, the general issue, context, whatever was
5 this message suggests that it was sometime between those 5 goingon.
6 two dates. 6 A Yeah. Both Lindaand | had discussed some
7 Q Sotherewas aconference of some number of 7 concern that we believed that a standard for what all
8 scholarsin mid November 2001? 8 children needed in the areas of teachers and accessto
9 A Yes 9 knowledge might be somewhat higher than it -- than what
10 Q And there was a conference of some number of 10 we'd heard about how these issues -- than what we'd
11 scholars, | takeit, on the sametopic in about July, 11 heard in the conversations of the litigation team about
12 2002. Isthat correct? 12 theseissues.
13 A Yes 13 And | had been talking with John about wanting
14 Q Werethere any other conferences of scholars 14 to expand the domain of textbooks and curriculum
15 of asimilar nature at any time? 15 materiasto include some other dimensions of accessto
16 A No. 16 knowledge. Obviously, | must have felt that John was
17 Q Who paid for those conferences? 17 somewhat sympathetic to that concern during that
18 A Morrison & Foerster. 18 conversation. So that'swhat...
19 Q Do you know where Morrison & Foerster got the 19 Q What conversations did you have with the
20 money for those conferences? 20 litigation team in which you believed that their view of
21 A | havenoidea 21 what was needed, as opposed to what your view of what
22 Q Didyou do any budget for those conferences, 22 was heeded was not the same?
23 thatis, do draft? 23 A | think it took some discussion back and forth
24 A | drafted arough estimate of costs and asked 24 over the -- whether or not they were interested in
25 themif they would be willing to add to the gift they 25 reports that talked about what was both necessary and
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1 sufficient, or that -- in these domains, or whether 1 answered.
2 their interest was morein simply what was necessary and 2 MR. HERRON: It has not.
3 essential, but probably not sufficient. 3 Q You may respond.
4 Q Thelatter being the constitutional standard? 4 A Certainly by higher standard here | meant
5 MR. ROSENBAUM: That calls for alegal 5 exactly what | explained earlier, that | would want to
6 conclusion. That'sinappropriate. Mischaracterizesthe 6 seeaspecification of all of the curriculum supportsin
7 testimony. Vague. 7 my domain that would be required to insure that all
8 THE WITNESS: | can't speak to the 8 children had a meaningful opportunity to learn the
9 constitutional standard. 9 materia on which they would be tested on high-stakes
10 BY MR.HERRON: 10 examsadministered by the state.
1 Q You did have conversations with plaintiffs 11 Q Whenyou say in thisfirst paragraph -- it
12 counsel, Mark Rosenbaum, Jack Londen and othersinwhich | 12 says, (reading), higher standard dash or at |east one
13 they talked about what the basic constitutional standard 13 that Lindaand | can live with, what was meant by that
14 might be. | takeit there were times where you said 14 latter phrase, "onethat Lindaand | can live with"?
15 yes, that may be necessary, but it's not sufficient. Am 15 A Nothing precise.
16 | correct? 16 Q Wereyou intending to convey that you wanted
17 A | don't remember the lawyers consulting with 17 thelitigation team to pursue a standard that you, but
18 me about what the constitutional standard is. | do 18 not they, believed was appropriate?
19 recall feeling very strongly that in an environment 19 A | believethat Lindaand | were thinking as
20 characterized by high-stakes tests for students based on 20 professiona educators and researchers about what we
21 their knowledge of content, that one would want to 21 would define as necessary and sufficient. We were not
22 insurethat students not only have adequate textbooks, 22 looking at it from -- through the lens of the law or
23 but that they also have other supports that would insure 23 through the lens of alega strategy. Thiswas our --
24 ameaningful opportunity for them to learn the materia 24 that's enough.
25 onwhich they were to be tested. It was independent of 25 Q Maybe you answered this, if you did, I'l
Page 179 Page 181
1 theconstitutional standards. 1 withdraw it. What overall was the purpose of this
2 Q By thetimeyou had your conversation with 2 E-mail, Exhibit 62
3 John Affeldt that's mentioned in this Exhibit 6, you had 3 MR. ROSENBAUM: | think she answered that, but
4 concernsthat the litigation team was pursuing remedies 4 you can expand.
5 that werelessthan best practice. Isthat right? 5 THE WITNESS: This E-mail, | think, is agood
6 A No. That was not my concern. My -- | thought 6 example of the kind of instructionsthat | give to
7 that certainly | would not have signed on to thisif | 7 members of my research team to help keep the work moving
8 thought that this was not best practice to insure these 8 aong and give them guidance about what | would like
9 things, that the complaint asked for. | was-- asalay 9 them to do on my behalf or to help me develop the work
10 person and not understanding much, if anything, about 10 that I'm doing.
11 thelaw, | felt that if you were going to mount a 11 BY MR. HERRON:
12 lawsuit on behalf of kids who were disadvantaged by the | 12 Q By thisdate, that is, somewhere between
13 educationa system, that one would want to go for the 13 December (sic), 2001 and November, 2001, had you already
14 big prize and make sure that a higher standard of 14 completed that draft you talked about earlier, that had
15 adequacy was defined. That was my personal layman's 15 sort of -- | think you testified that you did a draft on
16 opinion. 16 your own that laid out sort of the order that you would
17 Q Whyisthat? 17 addressissues.
18 A Thislawsuit is costing the State of 18 MR. ROSENBAUM: Which draft?
19 Cdiforniaan enormous amount of money, and | am 19 MR. HERRON: | meant the draft of this report,
20 interested in using the state's money aswell and wisely 20 Exhibit Number 2.
21 aspossibleto provide meaningful education for all 21 THE WITNESS: | think at this point | had
22 children in the state. 22 identified the questions that | wanted to address. |
23 Q What does your reference to "higher standard” 23 wasin the process, as you can see from the text, of
24 mean inthefirst paragraph of Exhibit 6? 24 identifying particular kinds and examples of evidence
25 MR. ROSENBAUM: That's been asked and 25 that | would like to examine. In relation to those
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questions | had not yet reached a point of having
anything that looked like a preliminary draft.
BY MR. HERRON:

Q But that preliminary draft you referred to
earlier was completed about what time, if you know?

A Thisisacomplicated question because | was
working simultaneously on a scholarly paper on this
topic and what eventually became a draft of an expert
report.

Q Thisscholarly paper came first?

A They were being worked on, | would have to
say, simultaneously. So my attention was both focused
on what | would want to include in a paper that would be
published as scholarship, and on what | would include in
something that would -- might become or would become an
expert report.

So, for example, | would be very interested in
looking at depositions because that would be an
appropriate thing to include in an expert report. |
would be lessinterested -- although | might -- in using
material from a deposition in ascholarly paper. So
those things were going on simultaneously.

Q Isee

A | remember presenting an outline at the
November meeting to my colleagues to get their response
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Am | right?

A No, that's not true.

Q Maybe you can explain to me what the
references are to -- in paragraph 1 through 4.

A Paragraphs 1 and 2 do refer to the draft that
Bill Koski wasworking on. And you can see I'm trying
to get the pieces of it as he'sworking on it.

Number 3 refers to the HUMRRO report that was
commissioned or contracted by the state, and those
reports -- they've done two reports. I'm not sure which
ones | was referring to in this particular E-mail.

The 4th has to do with the publicly available
sample items of the high school exit exam. | was
interested in paragraph number 4 to make sure a group of
analysts other than Bill Koski looked at these materials
or looked at them independent of him to make sure that |
wasn't simply relying on Bill's analysis, but trying to
understand from independent sources whether or not his
analysisrings true with other evidence.

Q Wasthat independent analysis done?

A Notinany formal way that produced a
document, but over the course of -- not only at this
point, with Jamy and Noah, but later when Marisa
Saunders joined the team, we looked independently at the
standards and did some spot checking to assure ourselves
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and reaction. Marisa Saunders began working with me, |
believe, in January or February, | believe. Maybe
December of 2001. Somewhere about that point. That was
closer to the time when I'd done some initial drafting,

| was ready to have someone become more engaged in
helping fill in some of the details.

Q Wereyou instructed or informed that your
expert report was due by February 14th, 2002?

A | think at one point adate in February was
mentioned. The date changed many times. So | don't
recall the exact date, but there was a date which
certainly was making me scramble.

Q Didyou ever tell Mark Rosenbaum or any one of
the plaintiffs counsel that you would not be able to
meet that deadline?

A | don't recall saying that.

Q Wereyou aware of any other person who had
been designated as a testifying expert who informed you
that they would not be able to meet a February 14th,
2002 deadline for providing an expert report?

A | remember lots of complaining, but | don't
recall any specific statement like that.

Q Okay. Exhibit 6 has some numbered paragraphs
on page 1. Thefirst of which -- | think actualy 1, 2,

3 and 4 refer to some extent to Bill Koski's analysis.
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that the results that Koski reported were ones that we
were happy with.

Q Didthat analysisyou just referred to in your
last response result in the production of any work paper
or document that was used in reference or relation to
your expert report?

A | don' think so.

Q Inparagraph 1 it says, "Remind Bill Koski to
send the appendicesto his paper." | takeit thiswas
before his paper was finalized?

A Yes, he had completed three of the content
areas, but not the fourth.

Q The purpose for your obtaining his appendices
was what?

A Well, because Bill had analyzed the California
contents standards -- not Bill, but the team of
researchers that Bill put together had analyzed the
content standards to determine what teaching
competencies and what in the way of curriculum materials
and equipment would be required in order for studentsto
have an opportunity to learn the materia on that
standard, it was extraordinarily relevant to the task |
had set before myself of trying to understand both
whether curriculum materials were important to the
California education and what curriculum materialsin
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particular would be particularly important to California
students.

Q Did you obtain those appendices from Bill
Koski's draft report?

A Yes

Q Werethose produced as part of your production
related to this report, Exhibit 27

A They are actually included in my report.

Q Asabibliographicitem?

A No, they're included on pages 13 and 14 of my
report.

Q Those are his draft appendices?

A Wadl, it'sdraft in that -- you'll notice that
there's still only three subject matters included,
science is not included.

Q Right.

A So.

Q Paragraph 5 of this Exhibit 6 talks about
reviewing the deposition of Warren Fox, the CDE. Who is
that?

A Warren Fox -- I'm not sure of his exact title.
He's either associate or assistant superintendent, as|
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Q Didthelitigation team ask you to produce
work papers of either your own work papers or work
papers from Jamy, Noah, Marisa, any others that helped
you on this report, Exhibit Number 2?

A Yes, they asked meto produce any work that
was underlying this document, because | do al of my
work now on computer, that work in addition to my E-mail
files, so | generated some folders of whatever | had on
line and provided it to them.

Q What isyour knowledge about what Jamy, Noah,
Rebecca, David or Marisa were asked to produce in terms
of their work papers?

A What they shared with me? Because | didn't
hear the conversation, the request firsthand?

Q Right.

A Wasthat they were asked to do asimilar
thing, to provide E-mails and any other either hard copy
or on-line material that they had generated. | think --
it sounded like that to me, that it was avery similar
kind of request.

Q Okay. Do you know whether any of the
individuals| just mentioned generated work papers --

23 understand it. 23 work papers other than just E-mails?
24 Q Wasany review conducted that you're aware of ? 24 A | don't know.
25 A Yes 25 MR. HERRON: We'vefound none. Sothisisa
Page 187 Page 189
1 Q Wasany document created that related to that 1 formal request of the work papers for anyone who worked
2 review? 2 onthisreport, including Marisa Saunders, Noah
3 A | don'trecal. 3 Delissovoy, Rebecca Joseph, David Silver and Jamy
4 Q Who did thereview? 4 Stillman.
5 A Waél, I'm -- Jamy and Noah read -- one of the 5 MR. ROSENBAUM: | think you have everything
6 two of them. Thiswould not have been something Jared 6 that's been called for, David.
7 would have done. 7 MR. HERRON: Well, we viewed the thirty
8 Q Didyou at any timeinstruct the individuals 8 thousand-odd pages of documents pretty intensely, those
9 who were working with you on your report, Exhibit Number 9 that were produced and identified, at least the ones
10 2, to retain the work papers? 10 that we have been able to locate, and we found none.
11 A | don'tthink | did. 11 MR. ROSENBAUM: Asl| said, the fact that you
12 Q Didyou generate any work papers as part of 12 saw 30,000 indicates that the turnover was quite
13 your creation of Exhibit Number 2? 13 voluminous. I'll be glad to make another request, but |
14 A  Theway | work, typicaly, isto have a draft 14 think you've been -- had turned over to you everything
15 evolve, and do -- rather than creating separate memos or 15 that's called for by the request.
16 summaries, | will simply write into the draft, 16 MR. HERRON: Wedon't.
17 continuously revising and deleting the old draft, so | 17 MR. ROSENBAUM: Now you're assuming that there
18 don't -- as| have on occasion -- mistake the older one 18 arethingsthat exist that you may not have or may not
19 for the newer one. 19 becalled for by thereport. | don't agree with that.
20 Q I'mnot asking about drafts of the report. 20 MR. HERRON: I'm just mentioning that there
21 I'masking, rather, are there work papers other than 21 areabsolutely no work papers whatsoever that we've seen
22 drafts of the report that you generated in connection 22 from any of these individuals which seems a -- given the
23 with that? 23 November 2001 order that required work papers being
24 A Perhaps, but they would be included in all the 24 produced, that certainly an instruction must have been
25 material that was produced to the litigation team. 25 sent out that they were to be retained.
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1 And if the fact turns out -- since we've 1 Youasked earlier today about the American Association
2 received none, I'm assuming, | may bewrong. You'l let 2 of Publishersreport that is referenced. I'mtold
3 meknow that those work papers, instead of being 3 that -- the one from 98 -- there was a press release
4 retained, were destroyed and which were destroyed. Just 4 that we turned over to you about that plaintiff. XP-JO
5 my interest in seeing what you might have. 5 804 dash 806 -- I'm sorry. 806. Dash 806.
6 (Brief recess taken.) 6 I'm told that the 2000 survey, you should look
7 (Record read.) 7 at plaintiff 62170 dash 62181 --
8 BY MR.HERRON: 8 THE REPORTER: I'm sorry, counsdl. | can't
9 Q [I'malittle bit confused about Exhibit 2 9 hear you.
10 versusthe scholarly report that you've talked abouit. 10 MR. ROSENBAUM: I'm sorry. It's under the
11 Aretheretwo presently existing separate reports or 11 chart of the -- into the chart -- the documents for
12  studies? 12 Dr. Oakes, you should look also at plaintiff's 62021
13 A Thescholarly paper? 13 dash 62169. And the textbook mation.
14 Q Yes. 14 I'm sorry. What?
15 A Isinadraft form and has to be completed by 15 MS. FANELLI: (Inaudible.)
16 February 1st. 16 THE REPORTER: | cannot hear you.
17 Q Why isthat? 17 MS. FANELLI: Off the record.
18 A Because | have acommitment from a publisher 18 (Discussion off the record.)
19 andsoit'sin process. 19 MR. ROSENBAUM: | want to add to that 62170
20 Q | think that you said that both the scholarly 20 dash 62181 and 62021 dash 62169, my understanding is
21 paper on the one hand and Exhibit 2, that is your expert 21 that the turnover took place on December 2 -- in 2001,
22 report, were moving along at the sametime. Am| 22 December. If you have any problems with that, David,
23 getting it right or wrong? 23 fine. If I'm misrepresenting something inadvertently,
24 A That'sright, because the research base is 24 let me know.
25 very much the same. | mean, there'senormous overlapin | 25 MR. HERRON: Just a question.
Page 191 Page 193
1 theresearch base for the two papers. 1 MR. ROSENBAUM: I've aso been informed that
2 Q Wasthe scholarly report then that's not yet 2 these materials do appear publicly from time to time on
3 completed by -- hasto be by February 1 being drafted at 3 websites. | can't say I've seenit, and that the AAP
4 the sametime as Exhibit 2, your expert report? 4 periodically changesits website. But anyway, please
5 A My process of producing papers may be best 5 check those documents and, you can leave me a message
6 characterized as brain dump into the computer. So as| 6 thisevening, if you like, if there's a problem.
7 do analyses and have thoughts and ideas, | dump them 7 MR. HERRON: Okay. Y ou were referring to on
8 into the computer. What evolved out of that are drafts 8 item one, that's the 1998 report, is a press release of
9 of various papers, often sort of coming at a late stage 9 three pages. So the actual new statewide survey has not
10 of thegame. So thisone -- the same dump that produced 10 been produced.
11 that oneisaso producing the scholarly paper, although 11 MS. FANELLI: That'swhat is referenced.
12 there's some additional thingsin the scholarly version 12 MR. ROSENBAUM: 1 think that -- | think that's
13 that don't appear in this one, and there will be some 13 what isreferenced in the press release Ms. Fanelli
14 thingsthat appear in this one that don't appear in that 14 informsme. | think that's what the referenceisin Dr.
15 one. That one, thankfully, will be only about 30 pages 15 Oakes report? Isthat right?
16 inlength because of the restrictions of publication. 16 MS. FANELLI: 1 think that's what you told
17 MR. ROSENBAUM: Be careful. Then they're 17 me.
18 going to say so you agree that Exhibit 2 came from a 18 MR. ROSENBAUM: In fact, looking at page 121
19 dump. 19 of Dr. Oakes report, the very first item that's
20 MR. HERRON: | personally will not say that. 20 referenced is consistent with what | think I've just
21 You have my word. 21 said. Thepressrelease, it wasn't publicly available,
22 MR. ROSENBAUM: That'swhat associatesdo. Do | 22 or evenif it was, and we gaveit to you, as| said,
23 you want some information now? 23 plesse, look at those pages, and if you have a problem,
24 MR. HERRON: Sure. That would be fine 24 let me know.
25 MR. ROSENBAUM: Thisiswhat I'm informed. 25 MR. HERRON: Thank you very much.

49 (Pages 190 to 193)




Page 194

Page 196

1 Q Your method of generating -- | suppose that's 1 | also read some depositions that -- by the
2 any research but, in particular, the report, this expert 2 manager of the CCR unit in the department, | believe,
3 report, Exhibit Number 2 -- strike that. 3 and cite some of that -- | think all of those things are
4 Did you complete this expert report, Exhibit 4 citedinthereport. | may have -- | may have had
5 Number 2, and then use it asabasisin any way for your 5 conversations with Jamy Stillman, who was my research
6 scholarly report? 6 assistant on this project, because as a teacher, she may
7 MR. ROSENBAUM: 1 think that misrepresents the 7 have participated in a CCR at the school where she
8 processthat she described, but you can answer. 8 taught prior to becoming a graduate student.
9 THE WITNESS: | worked on the two reports, the 9 | may have read in some other policy documents
10 two papers simultaneously, and there will be 10 authored by other people some descriptions of the
11 considerable overlap between them. But the framing of 11 process, some analyses, but | don't recall specifically.
12 thescholarly paper is somewhat different. The length 12 Q Based on what you've learned since the date of
13 iscertainly different, and the sources of evidence are 13 this E-mail, this exhibit, number 6, do you feel that
14 likely to be -- and the examples will be arestricted 14 you're qualified to speak as an expert regarding the CCR
15 set. Sothey are -- they were produced in avery 15 process, what it does, what itsinefficiencies are?
16 coordinated fashion. | had both productsin my head as 16 A Certainly with regard to the extent to which
17 1 wasdoing thiswork. 17 the CCR process considers and has proceduresin place
18 BY MR. HERRON: 18 related to the areas of interest in my expert reports, |
19 Q Let'sreturn to Exhibit 6 and page 2 of that 19 do, yes.
20 exhibit, which is Bates-stamped at the bottom, plaintiff 20 Q "Expert reports' meaning all expert reports
21 XP-JO 13746. | would like to talk to you about 21 you've produced, or just this one, Exhibit Number 2?
22 paragraph 9. 22 A Weéll, there's some overlap between this report
23 Thefirst sentence reads, "1 understand that 23 and--
24  the state's CCR (Coordinated Compliance Review???) 24 Q Yes
25 reports speak to whether students have appropriate 25 A -- andthethird report, which isthe
Page 195 Page 197
1 accessto the core curriculum?” 1 synthesis. So thosetwo.
2 Did | read that correctly? 2 Q Yes. How about beyond that? Areyou expert
3 A Yes 3 regarding the issues beyond what you've just identified?
4 Q Atthetimethat you wrote this, did you -- 4 MR. ROSENBAUM: | don't know what that means.
5 what level of knowledge did you have concerning the 5 Vague and ambiguous.
6 state's CCR process? 6 MR. HERRON: Let merephraseit.
7 A | wasvery familiar with the fact that the 7 Q You said that you're qualified as an expert to
8 dtate did conduct these CCR'sregularly. | had known 8 speak about CCR issues, at least insofar as they're
9 and been in schoolsthat participated in the reviews, 9 referenced in either of your expert reports.
10 and | knew that they had to do with the monitoring of 10 A | believe that my knowledge of education
11 theappropriate use of categorical funding. 11 policy and policy instruments provides me sufficient
12 | was not at that time familiar with all of 12 background to analyze the CCR as a particular instance
13 the specifics of what wasincluded in the review. 13 of an oversight instrument used in the context of state
14 Q Haveyou ever participated in a CCR review on 14 and federd policy.
15 aparticular school site? 15 Q Andtocritiqueit?
16 A 1 don't think so. 16 A Wadll, analysis does sometimes lead to
17 Q How did you further familiarize yourself with 17 critique, if warranted.
18 the CCR process after the date of this E-mail? 18 Q But the question is are you expert enough in
19 A | reviewed the website from the Department of 19 the CCR processto critiqueit?
20 Education, which explains the process. |I've looked at, 20 A I'm expert enough in oversight, policy
21 read and included the -- some of the documents that are 21 instruments used to oversee compliance with state policy
22 used by thereview teamsas apart of the CCRand by the | 22 to make aconsidered and | think expert judgment about
23 locd districts as they comply with the CCR process. | 23 the CCR process, yes.
24 dso read some selection of CCR reports made about 24 Q Thelast sentence of paragraph 9 states, "Also
25 Cadliforniaschools, several California schools. 25 canyou find out whether FCMAT" -- that's all caps --
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"(a state agency that does audits, | think) looks at
this?'

At that point in time what was your
familiarity with the FCMAT?

A Thefamiliarity | had with FCMAT was morein
terms of itsintervention in districts having financial
problems, and the support or the restructuring efforts
or support it provided in that regard. | was not using
the word "audit" here in any sort of technical sense
like the -- the actual state audit group. But | was not
sure whether or not the issue of instructional materials
was ever included in FCMAT's work and oversight.

I'm not sure at this point | would -- again, |
was using state agency in -- rather loosaly in this,
meaning an entity that acts as an agent of the statein
its work with schooling districts.

Q That'swhat you understand FCMAT to be, an
entity that works as an agent of the state?

A | wasresponding to your question about what |
understood about FCMAT at this point in time when |
wrote this E-mail.

Q How about now? Do you understand that FCMAT
is an entity that operates as an agent of the state?

MR. ROSENBAUM: Vague and callsfor legal
conclusion.
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master plan, committee for the master plan work, and |
associate him with FCMAT, but | could bewrong so |
don't -- | would want to verify my memory on that.

Q Haveyou ever spokento Tom Henry?

A Yes.

Q Haveyou ever spoken to Tom Henry about
anything having to do with this case?

A No.

Q What did you do after the date of this E-mail
to learn more about FCMAT insofar asit had anything to
do with Exhibit 2, your report?

A After my research assistants tracked down
additional information about FCMAT --

Q Yes.

A -- and looked, you know, from documents and
websites, and we had conversations about what was there,
it became clear to me that the work that FCMAT had done
in providing assistance to Compton Unified School
District did, in fact, have some relationship to the
availability and trying to improve the availability and
access of students to textbooks and curriculum
materials.

So | read further about that particular
instance of FCMAT help and actually cited it in my
report.

©CoO~NOOUA~WNEPE

NNNNNNNRPRRRRRERRR R
R WNPOOONOOUNWNRO

Page 199

THE WITNESS: | know the agency -- | know that
FCMAT provides assistance to school districts that have
been identified as having difficulty by government
entities. 1'm not quite sure about whether it's the
county's or the state or both or either that actualy --
or whether the district actualy itself, when it's been
identified as being in some difficulty, engaged FCMAT.
| can imagine a number of relationships, but | don't
know -- | couldn't say the specifics.

BY MR. HERRON:

Q Do you know what -- do you know how FCMAT was
created?

A No.

Q Do you know whether -- do you now how FCMAT is
funded?

A Not specifically, no.

Q Do you know whether it has statutory authority
for the activitiesit conducts or performs?

A No.

Q Do you know who its executive director is?

A Yes, | can-- | do because -- Tom Henry isthe
name that comes to mind, but I'm not sure.

Q TomHenry?

A That's aname that comes to mind as someone
involved, who was very involved in the Californiajoint
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Q lwanttotalk toyou alittle bit about
paragraph 2 on page 2 of Exhibit 6. Page 2 of Exhibit 6
is actually Bates stamp JO 13746. This concerns
apparently the, quote, "request for the matches of
attorneys and experts,” unquote.

What did you mean by that?

A | wasinterested in helping the scholars
understand who on the litigation team might be most
useful for them to talk to about the work they were
doing and how their own research on these topics
overlapped with, intersected with the substantive issues
in the case.

| had also learned by that point that the
lawyers become quite -- develop considerable expertise
on the topics of the case and turn out to be wonderful
sources for researchers who are looking for documents
and reports and things that may be other kinds of
material that isrelated to subjects they're interested
in.

Q Whenyou say "lawyers," you mean plaintiffs
attorneysin this case served as the resource you just
referred to?

MR. ROSENBAUM: That's not what she testified
to. Mischaracterizes her testimony.
THE WITNESS: | wasinterested in having the
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1 scholarslearn who on the litigation team was 1 THE WITNESS: | don't think | heard
2 particularly expert in the topics that they were doing 2 anything.
3 their research paperson. Soif they desired, they 3 MR. ROSENBAUM: David -- | have not posed
4 might be able to connect with that person to use them as 4 objections, but thisis so far outside the scope of the
5 aresource. 5 lettersthat we received from you as to what the
6 BY MR.HERRON: 6 coverage of this deposition was going to be involved
7 Q Didyou ever learn what the matches were of 7 with. A very small percentage of your questions today
8 expertsto attorneys? 8 have been within that scope.
9 A Actudly, | don't-- | wasablein afew cases 9 Again, | haven't stopped you. How isthe
10 to suggest to the researchers that they talk to 10 lawyer who may have been working with Meg Sandel --
11 particular attorneys. Never was anything approaching a 11 lawyers-- relevant to the areas that you described as
12 list of matches between attorneys and experts achieved. 12 thebasisfor this deposition?
13 Q You never saw a document that served that 13 MR. HERRON: First, we didn't have to describe
14 purpose? 14  anything about what this deposition is going to be
15 A | might have seen aprelim list of ideas about 15 about. Second, she hasthree reports, and | think that
16 who might -- | might have even produced the preliminary | 16 this basic information of how she interacted with any of
17 list of ideas about who might have expertise in various 17 the experts, how she worked with them in generation of
18 areas, but to my knowledge, or at least in my domain of 18 thereportsis perfectly fair game whether it relates to
19 thework, | have never had aformalized -- anything that 19 thisreport or others.
20 approachesaformal list of matches. 20 MR. ROSENBAUM: Completely -- it's completely
21 Q Who, if anyone, on plaintiffs litigation team 21 contrary to what you represented the basis of this
22 did Robert Corly interact with concerning his report? 22 deposition is going to be, what our notifications to you
23 A Robert Corly was not a part of the group of 23 wereabout. | don't know what the relevance of thisis.
24 scholarswho | worked with, but | know from the work | 24 Go ahead.
25 did onthe synthesisreport that -- at least | know that 25 MR. HERRON: | don't know what to say either.
Page 203 Page 205
1 | spoke with Peter Alisaberg (phonetic) when | wanted to 1 We'regoing to ask all of these questions about -- at
2 obtainthefina version of Corly's report to use as -- 2 sometime, and it can be at the time of the first
3 inthe construction of my synthesis paper. 3 report, the second or the third. They're al fair
4 Q Whowas-- who, if anyone, was Linda 4 game.
5 Darling-Hammond matched up with on plaintiffs 5 MR. ROSENBAUM: | don't agree with you
6 litigation team? 6 necessarily they'refair game. Certainly for this
7 MR. ROSENBAUM: If you know. 7 witness. Butin any case, go ahead and ask your
8 THE WITNESS: Linda had relationships with the 8 questions.
9 litigation team prior to thetimethat | did so | was 9 MR. HERRON: [f that's your position, why did
10 not really involved in helping Lindaidentify who might 10 vyou raisetheissue?
11 beauseful resource for her. 11 MR. ROSENBAUM: Because | do think it'san
12 BY MR. HERRON: 12 enormous waste of time for thiswitness to have to spend
13 Q Do you know who she worked with principally on | 13 here. Itisnot relevant to anything that this witness
14 plaintiffs' litigation team with respect to her report? 14 isconcerned about who Sandel may have been attached to,
15 A Principaly? No. 15 and | don't think it's an appropriate use of discovery
16 Q WasMegan Sandel part of the group of 16 time.
17 scholars? 17 MR. HERRON: | think it's a perfectly
18 A No. 18 appropriate use. If you want to instruct her, instruct
19 Q Do you know with whom she worked on 19 her, but | am going to continue to ask these questions
20 plaintiffs' litigation team, if anyone, as concerns her 20 until they've been fully answered.
21 report? 21 MR. ROSENBAUM: Stalling, David.
22 A Not without speculating. 22 MR. HERRON: No, that's not true. | don't
23 Q What did you hear? 23 appreciate that.
24 MR. ROSENBAUM: If anything. Callsfor 24 Q Glen Erthman -- was he part of the group of
25 speculation. 25 scholars?
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1 MR. ROSENBAUM: She'saready told you the 1 A No.
2 group of scholars. She did that this morning at 2 Q Do you know with whom Koski was paired?
3 length. 3 A No.
4 MR. HERRON: No, that's not correct, Mark. 4 Q Norton Grubb?
5 You're now interfering and wasting our time. 5 A No.
6 Q Can you please answer the question? 6 Q LauraGo?
7 A Glen Erthman was not amoung the group of 7 A No.
8 scholarsthat | contacted. | don't know Glen Erthman. 8 Q Ross Mitchell?
9 But one of the experts| did, whose participation -- 9 A No.
10 MR. ROSENBAUM: Just answer his question. 10 Q Michad Russell?
11 THE WITNESS: Glen Erthman becameapartof my | 11 A No.
12 circle of scholarsin that a professor who | had asked 12 Q Heinrich Mintrop.
13 to participate around the issue of facilities named him 13 A No.
14 assomeone with great expertise in this area, and 14 Q MicheleFine?
15 someone that she would like to work collaboratively 15 A No.
16 with, and she did that. 16 Q Mr. Hakuta?
17 BY MR. HERRON: 17 A | know he did some work with John Affeldt, but
18 Q Who wasthat? 18 | don't know if that was any sort of official pairing.
19 A Her nameisFlora Ortiz, Professor Flora Ortiz 19 Q Paragraph 4 of Exhibit 6 talks about Jeannie
20 at the University of California Riverside. 20 sending the next batch of E-mails, copies of preliminary
21 Q Do you know with whom Mr. Erthman was paired 21 ideasfrom expert -- you know. Do you seethe first
22 onthe plaintiffs' litigation team? 22 sentence. Could you tell me what that means, of
23 A No. 23 paragraph 4, page 2 of Exhibit 6.
24 Q WasWilliam Koski one of the scholars? 24 A Yes. Itlookslikel was-- | had been having
25 Let'smake thiseasier. | am going to list 25 conversations with the experts about what a
Page 207 Page 209
1 these people. Why don't you tell me who are the group 1 comparable -- an outline might be that would work for
2 of scholars and who are not. Koski, Grubb, Go, 2 dl of thetopicsin production of the scholarly papers
3 Mitchell, Russell, Mintrop, Fine, Hakuta, Meyers. 3 inorder to achieve some consistency among the papers.
4 A Let'sgo one by one, please. 4  They had been either talking with me on the phone, or |
5 Q Koski? 5 suspect maybe in some cases sending me messages with
6 A Not onmy origina list, but quickly joined 6 preliminary ideas about how they would approach this
7 theteamoncel read his paper. 7 scholarly paper.
8 Q How about Norton Grubb? 8 Q Did you retain those E-mails and produce them?
9 A Yes 9 A | had ahard disk crash, and al of my E-mail
10 Q LauraGo? 10 between -- | can't remember the date of the crash, but
11 A Yes 11 itwasfor about -- | was able -- our educational
12 Q Ross Mitchel? 12 technology unit was able to recover everything that |
13 A No. 13 had lost, except E-mail, between the end of September
14 Q Did heever join theteam? 14 andthe 1st of January of 2001 (sic). So those E-mails
15 A No. 15 aregone.
16 Q Michael Russdll? 16 Q [I'msorry. The dates were end of September
17 A Yes 17 2000 to January, 2002?
18 Q Heinrich Mintrop? 18 A Yes
19 A Yes 19 Q Okay. Paragraph 5 in this second page of
20 Q MichelleFineisano? 20 Exhibit 6 --
21 A No, but she joined the team at a much later 21 A Those dates are very -- | mean, | think that's
22 date. 22 right.
23 Q Kenji Hakuta? 23 Q Approximate?
24 A No. 24 A Yeah, yeah.
25 Q AnnMeyers? 25 Q Paragraph 5, the very last phrase talks about
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1 coordinating the entire set of papers. 1 report?
2 A Yes 2 Q Yes
3 Q Youviewed that as IDEA'S role? 3 A Either Jack or Mark. | am not surethat |
4 A IDEA'srolein coordinating the set of 4 recal which.
5 scholarly papers that would be produced as a set of 5 Q Do you know when that was?
6 productsfrom IDEA. 6 A Sometimein the fal of -- late summer or fall
7 Q IDEA was not coordinating the production of 7 of 2001
8 expert reports? 8 Q Do you recognize --
9 A No. 9 (Discussion off the record.)
10 Q Whowas doing that? 10 MR. HERRON: These arethe -- the following
11 A | havenoidea 11 documents taken from the bibliography attached to
12 Q Wecan set that aside. 12 Exhibit 2, which isthe expert report we're talking
13 Did you have discussions with anyone at any 13 about. We have been unable to locate, and they were not
14 time about who was coordinating the expert -- the 14 produced, asfar aswe know, by plaintiffs. They areas
15 drafting of the expert papers? 15 follows: The Association of American Publishers, School
16 MR. ROSENBAUM: Assumesfacts not in 16 Division, 1996. AAP Instructional Materials Survey Data
17 evidence. 17 Reports.
18 MR. HERRON: Pardon me? 18 MR. ROSENBAUM: | have responded to that as
19 MR. ROSENBAUM: Assumes that somebody was | 19 best | can as of now, but go ahead.
20 coordinating. 20 MR. HERRON: | thought that was different than
21 THE WITNESS: Y ou know, | don't recall 21 thefirst two. That'sthe third one on.
22 anything specific, and a-- | think at one point early 22 MS. FANELLI: Thisone.
23 on, Helene Silverberg, who is an associate at Morrison & 23 MR. ROSENBAUM: Ms. Fandlli saysthat if you
24 Foerster, either called me or E mailed me and said 24 look at plaintiffs 62021 -- 62021 dash 62169 that that,
25 something about developing alist of expertsfor 25 | believe, would be responsive to what you just asked.
Page 211 Page 213
1 tedtifying experts. But | don't recall ever having a 1 MR. HERRON: Excellent.
2 conversation with her about that subsequent to that, 2 De Guzman, A, February, 2000, Statement by
3 whatever that initial something was. 3 World Bank in the Southeast Asian Ministers of Education
4 BY MR. HERRON: 4 Organization.
5 Q [I'malittle confused. | mean, you talked to 5 MR. ROSENBAUM: Hang on a second, David,
6 Mark Rosenbaum and Jack Londen about doing this 6 please. Let'sjust -- onthereferencelist -- whereis
7 scholarly research. You'vetestified about that 7 that, David?
8 dready. Right? Isthat correct? You haveto be 8 MR. HERRON: | think it would be De Guzman.
9 audible-- 9 THE WITNESS: Page 123.
10 A Yes 10 MR. ROSENBAUM: Part of the inspection team in
11 Q And you knew that whatever research was 11 Iraqg.
12 performed by IDEA and the scholarsthat you identified | 12 MR. HERRON: Ishe?
13 would be turned into expert reports, or at least some of 13 MR. ROSENBAUM: | have no idea.
14 itwould be. Correct? 14 MR. HERRON: You just --
15 A No, | didn't know that. Actualy, it had been 15 (Discussion off the record.)
16 made very clear, both to the lawyers and to the 16 MR. HERRON: Educational Products Information
17 scholars, that should the lawyers, the litigation team, 17 Exchange Institute, 1977, report referred to there.
18 beinterested in pursuing any of the scholars as expert 18 MR. ROSENBAUM: Thank you.
19 witnesses, that those negotiations and arrangements 19 MR. HERRON: Now, next is Education Week
20 would take place outside of the purview of my project, 20 1-10-2002, The State of the States.
21 andthat | would not be a party to those decisions or 21 MR. ROSENBAUM: Hang on asecond. | think
22 conversations. 22 that'spublicly available.
23 Q | see. Who contacted you to actualy provide 23 THE WITNESS: ltis.
24 an expert report then? 24 MR. ROSENBAUM: It'son their website.
25 A Who asked meif | would provide an expert 25 MR. HERRON: Welll try again.
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1 THE WITNESS: Can | offer something helpful ? 1 Classroom Expenses.
2 MR. HERRON: Certainly. 2 Next, National Research Council, 1996,
3 THE WITNESS: Each year thefirst week in 3 National Science Education Standards.
4 January, or right on the 1st of January, Ed Week 4 THE WITNESS: You couldn't find that?
5 produces a specia issue called Quality Counts, my 5 MR. HERRON: That's what they tell me.
6 recollection, especialy given the page numbers, isthat 6 THE WITNESS: It's both on the -- the National
7 it'sthat larger annual report that this may be 7 Research Council is aso the National Academy of
8 referring to rather than their weekly publication. It 8 Sciences, and it should be on their website. You'll
9 should also be on their website. Try Quality Counts. 9 finditin probably every public school in America.
10 MR. HERRON: Excellent. 10 MR. ROSENBAUM: That'swhy they couldn't find
11 The next oneis Ingtitute for Educational 11 it
12 Reform, 2001, Advanced Placement in California. Again, | 12 MR. HERRON: I'll have my seven year old look
13 could not find -- was not identified, nor produced, and 13 forit.
14 we could not find it on the web. 14 Next is Wenglisky, W-e-n-g-l-i-s-k-y, 1998,
15 THE WITNESS: You can find it on the web 15 Doesit Compute, et cetera
16 under -- it'saCalifornia State University, Sacramento 16 Next is World Bank, 1996.
17 division caled the Institute for Educational Reform, 17 MR. ROSENBAUM: One second. Off the record.
18 andthereport, | believe, ison their website. 18 (Discussion off the record.)
19 MR. ROSENBAUM: That's one of your clients. 19 MR. ROSENBAUM: If we'vegot it, it's either
20 MR. HERRON: | have so many. 20 been turned over, but it was on that website. If we
21 Next, Krashen, S., 1995, School Libraries, 21 have an additional copy of it, of course, you can have
22 Public Libraries, and the NAEP Reading Scores. 22 it
23 All of these are in the category of neither 23 MR. HERRON: If it'snot on that website,
24 identified or produced, and we could not find them on 24 then, obvioudly, it's not available and should be
25 theweb. 25 produced.
Page 215 Page 217
1 MR. ROSENBAUM: Off the record. 1 MR. HERRON: Finally, World Bank, 1996, India,
2 (Discussion off the record.) 2 Primary Education Achievement and Challenges. Same
3 MR. HERRON: NextisVe, V-E, Chen and Smurden 3 issue
4 (phonetic) DT, which, | think, is a sufficient 4 MR. ROSENBAUM: Okay.
5 identification, nextis-- oops. Itisnot asufficient 5 MR. HERRON: Whatever you can tell us on those
6 identification. Gender Differencesin Middle Grade 6 itemswould be helpful.
7 Science Achievement. Subject domain, et cetera 7 MR. ROSENBAUM: Thank you.
8 THE WITNESS: My guessis-- well, | shouldn't 8 MR. HERRON: On the stipulation, I'd say same
9 guess, but clearly Science Edition is a misprint, that 9 stip, but | don't think she's reported for our cases
10 it probably is Science Education. That's my guess, but 10 beforeso I'll read it off.
11 | would have to double check. Again, | think ajournal 11 May we stipulate the copies of the documents
12 inthelibrary. 12 attached to the deposition may be used as originals, and
13 MR. HERRON: The next, Ve Chen and Smurden 13 may we further stipulate that the original of this
14 (phonetic) document we also could not find. 14 deposition be signed under penalty of perjury.
15 MR. ROSENBAUM: One second, please. Tell us 15 The original will be delivered to the offices
16 again. 16 of the ACLU and directed to Mark Rosenbaum; that the
17 MR. HERRON: Ve, V-g, Chen and Smurden BA, 17 reporter isrelieved of liability for the original of
18 1996, The Influence of School Climate and Gender 18 thedeposition. The witnesswill have 30 days from the
19 Differencesin the Achievement and Engagement of Y oung 19 date of the court's transmittal lettersto review, sign
20 Adolescents. 20 and correct the deposition.
21 MR. ROSENBAUM: Okay. 21 And that Mr. Rosenbaum or anyone he shall
22 MR. HERRON: Next, isthe Market Data 22 designate from plaintiffs side, shall notify all
23 Retrieval 2000, A, Technology and Education, 2000. 23 partiesin writing of any changes to the deposition
24 Next is National Education Goals Panel Weekly. 24 within that 30-day period. And if there are no such
25 Teacher Spending, Dipping Into Their Own Pockets for 25 changes or signature within that time, that any unsigned

55 (Pages 214 to 217)




Page 218

Page 220

1 and uncorrected copy may be used for all purposes asif 1 STATEOF CALIFORNIA )

2 signed and corrected. 2 ) ss

3 MR. ROSENBAUM: If it's not a burden for the 3 COUNTY OF LOSANGELES )

4 reporter, because I'm out of town alot now because of 4 I, LAURA J. MELLINI, Certified Shorthand

5 depositions and my teaching, if copies could be 5 Reporter, number 8181, for the State of California, do

6 served -- the stipulation that Mr. Herron read may -- if 6 hereby certify;

7 it could be served on both me and Ms. Lhamon, Catherine | 7 That prior to being examined,

8 Lhamon, | think it would facilitate the process. Is 8 JEANNIE OAKES,

9 that okay? 9 thewitness named in the foregoing deposition, was by me
10 THE REPORTER: Yes. 10 duly sworn to testify the truth, the whole truth and
11 MR. ROSENBAUM: With that addendum, | 11 nothing but the truth;

12 certainly stipulate to that. 12 That the testimony of the witness and all
13 MR. HERRON: Very good. 13 objections made at the time of the examination were
14 MR. ROSENBAUM: My experienceisthat that 14 recorded stenographically by me;
15 dtipulationis not well known to other counsel. If you 15 That the foregoing transcript is atrue
16 circulateit to your counsel, that would be a help. 16 record of the testimony and all objections made at the
17 MR. HERRON: Okay. 17 time of the examination.
18 (Whereupon, at 5:10 P.M., the deposition of 18 | hereby certify that | am not interested
19 JEANNIE OAKES was adjourned.) 19 inthe event of the action.
20 20 IN WITNESS WHEREOF, | have subscribed my
21 21 namethis day of , 2003.
22 22
23 23
24 24 LAURA MELLINI
25 25 CSR #8181
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1 STATEOF CALIFORNIA )

2 ) ss

3 COUNTY OF LOSANGELES )

4

5

6

7 I, JEANNIE OAKES,

8 hereby certify under penalty of perjury under the laws

9 of the State of Californiathat the foregoing is true
10 and correct.

11 Executed this  day of ,2003
12 a ,
13 Cadifornia

14

15

16

17

18

19

20 JEANNIE OAKES
21

22

23

24

25
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