SUPERI OR COURT OF THE STATE OF CALI FORNI A
CI TY AND COUNTY OF SAN FRANCI SCO

ELI EZER W LLI AMS, et al .,
Pl aintiffs,

VS. No. 312 236
STATE OF CALI FORNI A; DELAI NE
EASTI N;, STATE SUPERI NTENDENT
OF PUBLI C EDUCATI ON;, STATE
DEPARTMENT OF EDUCATI ON;
STATE BOARD OF EDUCATI ON,

Def endant s.

STATE OF CALI FORNI A,
Cr oss- conpl ai nant,
VS.

SAN FRANCI SCO UNI FI ED SCHOOL
DI STRI CT, et al.,

Cr oss- def endant s.

N N N N N N N N N N N N N N N N N N N N N N N N N

DEPCSI TION OF S.E. PH LLIPS, PH D., J.D.
Los Angeles, California
Monday, August 4, 2003

Vol une |

Reported by:

LORI SCI NTA, RPR
CSR No. 4811
JOB No. 43712




Page 2 Page 4
1 SUPERIOR COURT OF THE STATE OF CALIFORNIA 1 INDEX
2 CITY AND COUNTY OF SAN FRANCISCO
3 2 WITNESS. EXAMINATION
4 ELIEZERWILLIAMS, etal., ) 3 SE.PHILLIPS PH.D..JD
) \ .D., J.D.
5 Plaintiffs, ) 4 Volumel
5 BY MR. ROSENBAUM 5
6 vs. ) No. 312236 6
)
7 STATE OF CALIFORNIA; DELAINE) 7 EXHIBITS
EASTIN; STATE SUPERINTENDENT )
8 OF PUBLIC EDUCATION; STATE ) 8 (None)
DEPARTMENT OF EDUCATION; ) o]
9 STATE BOARD OF EDUCATION,
) ) 10 INFORMATION REQUESTED
10 Defendants. ) 11 (N one)
)
11 STATEOF CALIFORNIA, ) 12
_ 13 REFERENCE REQUESTED
12 Cross-complainant, ) 14 (N one)
13 s ) 15
)
14 SAN FRANCISCO UNIFIED SCHOOL ) 16 INSTRUCTIQN NOT TO ANSWER
DISTRICT, et4l., ) 17 Page Line
15
Cross-defendants. ) 18 106 11' 22
16 ) 19 108 24
17
18 Deposition of S.E. PHILLIPS, PH.D., JD., 20 109 15
19 Volume 1, taken on behalf of Plaintiffs, at 555 21
20 West 5th Street, Suite 3500, Los Angeles, 22
21 Cadlifornia, beginning at 9:10 A.M. and ending
22 at 4:55 P.M. on Monday, August 4, 2003, before 23
23 LORI SCINTA, RPR, Certified Shorthand Reporter 24
24 No.4811.
25 25
Page 3 Page 5
; APPEARANCES: 1 Los Angeles, California, Monday, August 4, 2003
3 For Plaintiffs: 2 9:10 A.M. - 4:55 P.M.
4 3
AMERICAN CIVIL LIBERTIES UNION
5  FOUNDATION OF SOUTHERN CALIFORNIA 4 S.E. PHILLIPS, PH.D., JD.,
BY: MARK D. ROSENBAUM 5 having been first duly sworn, was examined and testified
6 Attorney at Law
1616 Beverly Boulevard 6 asfollows:
7 Los Angeles, California 90026-5752 7
213) 977-9500
8 @13 8 EXAMINATION
o -and- 9 BY MR. ROSENBAUM:
AMERICAN CIVIL LIBERTIES UNION 10 Q Doctor, can you state your full name for the
10 NORTHERN CALIFORNIA
BY: KATAYOON MAJD 11 record, please.
1 Attorney at Law 12 A SE. Phillips. P-h-i-l-I-i-p-s.
1663 Mission Street, Suite 460 . s
12 SonFrandisen, Calfornia 94103 13 Q AnditsDr. Phillips?
(415) 621-2493 14 A Yes.
e 15 MR. ROSENBAUM: David, we have a question about
For Defendant and Cross-complainant State of California: 16 the subpenabut I'd rather not take Dr. Phillips's time
12 OMELVENY & MYERSLLP 17 right now and we can talk about it at a break.
. i\t:: DA\;”E HERRON 18 MR. HERRON: Yes.
orney at Law i
400 South Hope Street, 15th Floor 19 BY MR. ROSENBAUM:
18 l(-zcissf)kzgg?oo%alif0mia90071-2899 20 Q Dr. Phillips, you have been deposed before?
19 21 A Yes.
gg 22 Q Haveyou ever conducted depositions yourself?
22 23 A No.
3‘31 24 Q Youarealawyer, though?
25 25 A Yes.
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1 Q How many times have you been deposed? 1 You are aware of that?
2 A Twice as an expert. 2 A Yes
3 Q AndI'm not redly interested in the content of 3 Q Okay. Andit'snot my intent to try to trick
4 any other case but have you been deposed on other cases, | 4 you or deceive you but rather to gather information
5 aswell? 5 that'srelevant to thislawsuit.
6 A Asafact witnessin another case. 6 Do you understand that?
7 Q I'msorry. How many cases? 7 A Yes
8 A Oneother. 8 Q Okay. Therefore, if you don't understand any
9 Q Did it have anything to do with education or 9 of my questions, just ask me to repeat them or clarify
10 testing? 10 or restate them and I'll be glad to do that.
11 A Yes. 11 Do you understand that?
12 Q Just tell me briefly what the nature of that 12 A Yes
13 other case was. 13 Q Otherwise, I'm going to assume that you're
14 A It was about atest-scoring error on a 14 answering the questions as fully and asfairly asyou
15 standard -- standardized test. 15 possibly can.
16 Q Wherewasthat? 16 Do you understand that?
17 A InMinnesota. 17 A Yes
18 Q And then you have been deposed on two other 18 Q Youknow just afew moments ago the reporter
19 occasions? 19 administered an oath to you and | know you don't need
20 A Yes 20 any lessons about the importance of that oath.
21 Q Onewasinthe Texas case? 21 Isthat correct?
22 A That's correct. 22 A Yes
23 Q When was that, approximately? 23 Q Andjust asin the other depositions,
24 A Spring of 1999. 24 Dr. Phillips, at the conclusion of the deposition, you
25 Q And then were you also deposed in another 25 know you get a copy of the deposition itself, my
Page 7 Page 9
1 Cdliforniacase? 1 questions, your answers, any of Mr. Herron's comments?
2 A Yes 2 You know that?
3 Q What case was that? 3 A Yes.
4 A San Francisco Unified School District, et ., 4 Q And you can make any changes you'd like to that
5 severd other districts, versus the State -- 5 deposition, but you are aware that either myself or any
6 Q Okay. 6 counse arefreeto draw whatever inferences we think
7 A -- and other defendants. 7 are appropriate from the changes you make.
8 Q Andinthefirst case you testified as an 8 Do you understand that?
9 expert for the State of Texas? 9 A Yes
10 A Yes 10 Q So, again, it'simportant that you answer as
11 Q Andinthe Cdiforniacase you testified on 11 fully and asfairly asyou possibly can.
12 behalf of the State of California? 12 Do you understand that?
13 A Yes 13 A Yes.
14 Q Okay. Sol takeit you're generally familiar 14 Q Any reason we shouldn't go forward?
15 with the procedures and practices of a deposition? 15 A Not that | know.
16 A Yes 16 Q Dr. Phillips, in preparation for this
17 Q Okay. Andyou have had achancetotalk them | 17 deposition, did you review any documents?
18 over with Mr. Herron? 18 A Yes
19 A Yes 19 Q What did you review, please.
20 Q Let mebriefly review it, then, with you in any 20 A My expert witness report.
21 case. If you have any questions | want you to feel free | 21 Q Okay. Any other documents?
22 toask me. Okay? 22 A | reread Dr. Russdll's report.
23 A Yes 23 Q Any other reports -- any other documents that
24 Q Thisisadeposition in the case Williams 24 you reviewed?
25 versusthe State of California 25 A | reviewed some data on the web. | don't know
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1 if youwould call that adocument, exactly. 1 MR. HERRON: That's how Mark feels as well

2 Q Okay. What datawas that? 2 whenever he meets me.

3 A | went back and verified the location of some 3 BY MR. ROSENBAUM:

4 of the datain the charts and tablesin my report. 4 Q How long did you meet with Mr. Herron?

5 Q When you say "location," what do you mean by 5 A Two to three hours.

6 that? 6 Q Okay. Wheredid you meet?

7 A I'msorry. | didn't hear that. 7 A Athisoffice.

8 Q When you say "the location of the data,” you 8 Q Did hereview any documents with you?

9 mean the sources -- 9 A Wetaked abit about my expert witness report.
10 A Whereit can be found on the web. 10 Q Wasanyone else present besides Mr. Herron and
11 Q When did you do that? 11 you?

12 A Earlier thisweek. 12 A No.
13 Q And do you remember what datain particular or | 13 Q And what was said about your expert report?
14 what tablesin particular you were concerned with? 14 A Wetaked about the general areas that would
15 A Dataon district and school scores. 15 probably be covered in the deposition.
16 Q Okay. 16 Q What areas were those?
17 A | don't recall the table numbers, specificaly. 17 A Thedescription of the API, the awards and
18 Q When you say "school scores," you mean AP 18 interventions, and the critique of the Russell report.
19 scores? 19 Q Incidentally, you read the Russell report for
20 A API scores and test scores. 20 purposes of your report and your involvement in this
21 Q And "test scores,” you mean STAR data? 21 casg; isthat correct?
22 A Yes 22 A Yes
23 Q Approximately how long did you spend doing 23 Q Didyou read any of the other expert reports on
24 that? 24 the side of plaintiffs?
25 A A few hours. 25 A | skimmed some of them.

Page 11 Page 13

1 Q Why did you do that? 1 Q Which ones?

2 MR. HERRON: Objection. Asked and answered. 2 A Oh, it'sbeen awhile ago. | don't know that |

3 BY MR. ROSENBAUM: 3 remember al of them.

4 Q Any other reason besides that you just wanted 4 Q Didyou read any of Dr. Oakes reports?

5 to check out the location? 5 A | believe she had a summary report.

6 A There had been questions from the plaintiffs 6 Q Yes

7 side about location of data, and the attorneys asked me 7 A And| did skim that one.

8 about where these things could be found. 8 Q Didyou read Heinrich Mintrop's report?

9 Q When you say "the attorneys,” that includes 9 A 1 don' recall that at this point.

10 Mr. Herron? 10 Q Okay. How about Linda Darling-Hammond?
11 A It was not Mr. Herron, no. 11 A I'mnot sure. That nameisfamiliar. | may

12 Q Whowasit? 12 have.

13 A Mr. Choate. 13 Q Do you have any recollection of having read her
14 Q You-- since you becameinvolved in this case, 14 report or the contents of that report?

15 you have worked with certain attorneys from the 15 MR. HERRON: Objection. Asked and answered.
16 OMeveny & Myersfirm? 16 THE WITNESS: Not specificaly at thistime.
17 A Yes 17 BY MR. ROSENBAUM:

18 Q Who have you worked with? 18 Q Okay. How about the Grubb report? Did you
19 A Paul Salvaty, Peter Choate and now David 19 read the Grubb report?

20 Herron. 20 A | don't recall that.

21 Q When did you meet Mr. Herron? 21 Q Okay. How about the Koski report?

22 A Last night. 22 A 1 don't recall.

23 Q Wasit pleasant? 23 Q Canyou remember any other reports that you
24 A Yes 24 read, submitted by plaintiffs?

25 Q How long -- 25 A Not at thistime.
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1 Q Okay. Now, you mentioned -- | don't want to 1 discussions of this case and looked at them for
2 mischaracterize what you said. 2 background to understand what the case was about.
3 Do you affirmatively remember reading the Oakes 3 Q Do you remember anything that Dr. Oakes said
4  summary report? | think you used the word "skimming," 4 about the State's accountability system?
5 sol don't want to mischaracterizeit. 5 A Nothing specific.
6 A | did skim that report. | did skim others but 6 Q Anything that you do remember about her report
7 | don't recal the names or the specifics of it. 7 sitting here today?
8 Q Do you remember anything about the content of 8 A Just that it was asummary of theissuesin the
9 any of the other reports that you took alook at? 9 case
10 A Only that they were related to issuesraised in 10 Q What isyour understanding of what the issues
11 thiscase. 11 inthecaseare?
12 Q Didyou rely on any of the information in any 12 A With respect to what?
13 of these other reports in the preparation of your 13 Q Just generally. | don't mean necessarily with
14  report? 14 respect to Dr. Oakes, but do you have an understanding
15 A No. 15 that there are certain issues involved in this case?
16 Q And that includes the Oakes report? 16 A Inagenera way.
17 A Yes 17 Q Okay. Tell methe basisof your answer,
18 Q What, if anything, do you remember about the 18 please.
19 Oakes summary report? 19 A Having read and skimmed various reports and the
20 MR. HERRON: Objection. Overbroad, vagueand | 20 plaintiffs ligbility statement, the issues that are
21 ambiguous. 21  dealt with.
22 Y ou may respond if you're able. 22 Q What are the issues that you understand to be
23 THE WITNESS: Can you be more specific about 23 involved in this case?
24 what you're asking? 24 A 1'd appreciate if you would be more specific.
25 BY MR. ROSENBAUM: 25 | think it was like a 400-page document. Therearea
Page 15 Page 17
1 Q Sure. David'sright. | am deliberately asking 1 ot of thingsin there.
2 avery broad question because I'm trying to find out if 2 Q Yeah. You said to me afew moments ago that --
3 you have any recollection at this time of any of the 3 you used the phrase "issuesin the case," and | just
4 contents of the summary report. 4 want to know what you understand the issues to be.
5 If you can answer that "yes" or "no," then | 5 MR. HERRON: Objection. Relevance.
6 can narrow it down. 6 THE WITNESS: Perhapsthat wasn't the best
7 A Some. 7 wording to use. Perhaps| just should have said
8 (Discussion off the record.) 8 "background information about the case."
9 MR. ROSENBAUM: Back on the record. 9 BY MR. ROSENBAUM:
10 Q Do you recall anything that Dr. Oakes wrote 10 Q Doyou haveabelief asto whether or not there
11 about the testing program in the -- that the State of 11 areanyissuesin thiscase?
12 Cadliforniautilizes, the assessment program? 12 MR. HERRON: Objection. Harassing.
13 A Nothing specific at thistime. 13 THE WITNESS: | believe there are disagreements
14 Q Didyou "inform" your preparation of the 14 between the plaintiffs and the defendants.
15 report? 15 BY MR. ROSENBAUM:
16 A No. 16 Q Okay. What do you understand those
17 Q Wasit suggested to you that you read or skim 17 disagreementsto be?
18 any of the other reports? 18 MR. HERRON: Objection. Callsfor speculation,
19 MR. HERRON: Other than Dr. Oakes? 19 vague and ambiguous, overbroad, irrelevant.
20 MR. ROSENBAUM: Yesh. Just generally. 20 Y ou may respond if you know what he's asking.
21 Q You mentioned that you remember skimming afew | 21 Y ou're asking her insofar as her report.
22 reports, and | want to know whether you did that of your 22 Perhaps she can respond to that; otherwise, my
23 ownidea or someone suggested that to you or some 23 objections are stated.
24 documentation -- 24 THE WITNESS: My focusin this case was
25 A | wastold about them in the very early 25 gpecifically on Mr. Russell's report and the various
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1 issuesthat wereraised in that report. 1 BY MR. ROSENBAUM:
2 | am not really prepared today to talk about 2 Q | want to know what you meant when you said
3 issues more generally than that. 3 ‘"disagreements," all the disagreements that you were
4 MR. ROSENBAUM: Can | have the witness' answer 4 thinking about.
5 read back, not this one but the one prior to that, 5 MR. HERRON: Same objections.
6 please 6 THE WITNESS: | was thinking only of the fact
7 (The record was read as follows: 7 that alawsuit is proceeding, and when that is the case,
8 "THE WITNESS: | believethere are 8 thereare differences of opinion. They include some of
9 disagreements between the plaintiffs and 9 theissuesthat are talked about in my report.
10 the defendants.") 10 BY MR. ROSENBAUM:
11 BY MR. ROSENBAUM: 11 Q Canyoutell me, please, Doctor, al the
12 Q Doaoctor, | want to know what you meant when you 12 disagreements that you had in mind when you used that
13 said "disagreements.” 13 word?
14 What are the disagreements that you understand 14 MR. HERRON: Same objections. | think she has
15 to exist between the parties? 15 responded, and we're not going to listen to any more of
16 MR. HERRON: Objection. Vague and ambiguous, 16 these same questions being asked.
17 asked and answered, calls for speculation, and 17 Respond, if you may -- or if you can.
18 irrelevant. 18 | think what he's asking is: What do you
19 If you're asking her to the extent that those 19 understand the dispute to be? And if you have something
20 disagreements exist with regard to the subject matter of 20 to add beyond what you have already said, you may do so.
21 her report, perhaps you can respond. If you know what 21 THE WITNESS: | understand one of the issuesin
22 he'sasking, you may respond. 22 thedispute to be about the accountability system.
23 THE WITNESS: Insofar asmy report is 23 BY MR. ROSENBAUM:
24 concerned, | deal with the issues raised by 24 Q Okay. Do you understand there to be any other
25 Dr. Russel. | have not address the issued -- any other 25 issuesin the case about which there are disagreements?
Page 19 Page 21
1 issuesinthecase. 1 MR. HERRON: Same objections.
2 BY MR. ROSENBAUM: 2 Y ou may respond.
3 Q That may or may not be the case, Doctor, but 3 THE WITNESS: | know there are a variety of
4 you're alawyer and you know I'm entitled to ask 4 expert witnesses and expert witness reports on a variety
5 questions. And when you use the word "disagreements,” | 5 of topics. | specifically looked only at the ones
6 want to know fully what you meant by that. 6 related to the accountability system and standardized
7 MR. HERRON: Wéll, then, ask a question that 7 testing in Cdifornia.
8 has something to do with her report and she'll respond. 8 BY MR. ROSENBAUM:
9 MR. ROSENBAUM: | don't haveto. | don't have 9 Q Okay. That's not really my question, though.
10 toask aquestion. 10 Do you understand there to be any other
11 MR. HERRON: I'll tell you what: Objection. 11 disagreements or issues other than the accountability
12 Relevance, callsfor speculation, vague and ambiguous, 12 system that you refer to?
13 asked and answered and harassing. Thereis absolutely 13 MR. HERRON: Same objections.
14 nothing you're going to gain from this. 14 But you may respond.
15 Go ahead. 15 THE WITNESS: | just don't know what more to
16 BY MR. ROSENBAUM: 16 add. My focus was on the accountability system. |
17 Q Go ahead, Doctor. 17 didn't focus on any other issues.
18 A Would you repeat the question, please. 18 BY MR. ROSENBAUM:
19 MR. ROSENBAUM: Could | havethe answer read | 19 Q Okay. Did you read any casesrelating to this
20 back, please, that | asked previoudly to have read 20 case?
21 back. 21 A Not that | recall.
22 (The record was read as follows: 22 Q Didyou read the Butt case?
23 "THE WITNESS: | believe there are 23 A No.
24 disagreements between the plaintiffs and 24 Q Didyou read any -- besides the disclosure
25 the defendants.") 25 statement and the expert reports to which you refer, did
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Page 22 Page 24
1 youread any other filingsin this case? 1 specific?
2 A Notthat | recall. 2 BY MR.ROSENBAUM:
3 Q Did you read any summaries of this case 3 Q Sure. You said that one of the issuesinvolved
4  prepared by counsel? 4 the accountability system. Why don't you tell me what
5 A No. 5 you meant by that statement?
6 Q Okay. Didyou read the complaint in this case? 6 A Wéll, the accountability system isavery big
7 A No. 7 program and has alot of facetsto it, and there are a
8 Q And for what purpose did you read the liahility 8 ot of different areasthat Dr. Russell addressed in his
9 disclosure statement? 9 report and | have addressed in my response in my report,
10 A Background. 10 sothisisaredly broad area.
11 Q Okay. Wasit suggested to you that you read 11 Can you direct me to the area you would like to
12 that? 12 talk about?
13 A Aspart of those early discussions, | was told 13 Q Could you tell me what you understand to be the
14 about the plaintiffs website and the various things 14 principal differences between the plaintiffs and the
15 that were on it were described to me. And then as 15 State over the State's accountability system?
16 background, | went and chose thingsto read and skimmed | 16 MR. HERRON: Objection. Callsfor avery, very
17 various documents. 17 lengthy narrative, vague and ambiguous.
18 Q Okay. What other documents did you skim or 18 MR. ROSENBAUM: That's okay.
19 read besides the liability disclosure statement? 19 MR. HERRON: Respond if you're able.
20 A | believe Dr. Russell's report was on that 20 THE WITNESS: Basicaly, | think my report has
21 website. | read that. 21 about 50 pages of responseto that, and it coversa
22 Q Okay. Youdon't haveto repeat for me what you 22 number of different areas. Would you like me to go
23 said about the other expert reports but any other 23 through specifically?
24 documents besides those that you've listed? 24 BY MR. ROSENBAUM:
25 A Nothing additional. 25 Q That would summarize all the disagreements that
Page 23 Page 25
1 Q How did you choose to read the liability 1 you articulated between the plaintiffs and the State
2 disclosure statement? 2 over the accountability system?
3 MR. HERRON: Objection. Vague and ambiguous. 3 MR. HERRON: Objection. Vague and ambiguousin
4 THE WITNESS: | guess| don't understand what 4 the use of the word "that."
5 you'reasking me. 5 THE WITNESS: It represents my response to
6 BY MR. ROSENBAUM: 6 Dr. Russdl'scriticisms.
7 Q Why did you decide to read that document? 7 BY MR. ROSENBAUM:
8 A | expected it to give background about the 8 Q Did you review any of the expert reports
9 case 9 submitted by the State of California?
10 Q What did you understand the case to be about 10 A No.
11 after you read that document? 11 Q Isthere any reason why not?
12 MR. HERRON: Objection. Asked and answered 12 A | don't have them. They weren't given to me.
13 about 15 questions before. 13 Q Haveyou been -- in the Texas case that you
14 THE WITNESS: | really don't recall. That was 14 wereinvolved with, did you work with any of the --
15 along time ago. 15 strike that.
16 BY MR.ROSENBAUM: 16 Do you know the names of any of the State's
17 Q Okay. Doctor, when you said to me afew 17 experts besides yourself?
18 moments ago that you understood that one of the issues 18 A Yes.
19 inthe caseinvolved the accountability system -- 19 Q Who do you know?
20 Isthat correct? 20 A Dr. William Mehrens.
21 A Yes. 21 Q Who?
22 Q Okay. -- what isyour understanding of what 22 A Dr. William Mehrens.
23 definesthat issue? 23 Q Okay. Who else?
24 MR. HERRON: Objection. Vague and ambiguous. | 24 A Rosalie Porter.
25 THE WITNESS: Can you ask me something more | 25 Q Okay.
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Page 28

1 A That'sal | recall. 1 aboutit.
2 Q Which case are you referring to? 2 BY MR. ROSENBAUM:
3 A | thought you were asking me about the Texas 3 Q What elsedid he say?
4 case 4 A Nothing elsethat | recall.
5 Q Okay. How about in the California case? Do 5 Q Did hetalk about any other areas that he
6 you know the names of any of the California experts 6 thought might be covered?
7 besidesyourself? 7 A Those are the ones that | remember at this
8 MR. HERRON: Y ou mean SFUSD, or this case? 8 time.
9 MR. ROSENBAUM: I'msorry. TheWilliamscase. | 9 Q Okay. What else do you remember Mr. Herron
10 THE WITNESS: Thewhich case? 10 saying?
11 BY MR. ROSENBAUM: 11 A Hetalked about deposition process.
12 Q Our case. 12 Q Okay. About how long did he spend on that?
13 A Dol know other experts? 13 MR. HERRON: Please don't say "too long."
14 Q For the State. 14 THE WITNESS: | don't recall. We did parts of
15 A | don't recall. 15 it at different parts during the discussion. | don't
16 Q Okay. When you met with Mr. Herron last night, 16 think it was particularly lengthy.
17 you mentioned one of the subjects that was discussedwas | 17 BY MR. ROSENBAUM:
18 theAPl. 18 Q Okay. What did you say about the AP, if
19 A Yes. 19 anything?
20 Q What did Mr. Herron say to you about the API? 20 A | don't recall that we really discussed any of
21 MR. HERRON: Nothing intelligible. 21 thetechnical issues around that, just subjects which
22 Y ou may respond. 22 might be covered in the questioning.
23 THE WITNESS: Just that it would probably be 23 Q What subjects?
24 oneof the areas of questioning in the deposition. 24 A Likethe API.
25 BY MR. ROSENBAUM: 25 Q Canyoutell mewhat else Mr. Herron said
Page 27 Page 29
1 Q Okay. And what else did he say about the API 1 during this meeting?
2 orthat area? 2 A Wetaked about my flight into L.A.
3 A | don't think he said anything specific about 3 Q How long did that take?
4 theAPl. 4 MR. HERRON: The flight or the discussion?
5 Q And he also talked about the Russell report? 5 MR. ROSENBAUM: The discussion.
6 A Heindicated that would be one of the areas of 6 THE WITNESS: It'sall | recall at this point.
7 questioning. 7 BY MR. ROSENBAUM:
8 Q Okay. And what did he say about the Russell 8 Q Canyou tell me anything else that Mr. Herron
9 report? 9 said with respect to the contents of this deposition?
10 A That we would probably spend some detailed time | 10 A Hetold meto listen to the questions
11 onthat, since alarge section of my report was devoted 11 carefully, to tell thetruth, to ask for abreak if |
12 tothat. 12 needed one.
13 Q Did he suggest to you any possible questions 13 Q Of thetwo to three hours that you met with
14 that would be asked about the Russell report? 14 Mr. Herron, can you tell me anything €l se of content
15 A Nothing specific that | recall. 15 that was said by either you or him?
16 Q Did he suggest any possible questions that 16 A Wetaked some about my career.
17 could be asked about the API? 17 Q What was said about your career?
18 A | think he mentioned that awards and 18 A Information about what I've done over the
19 interventions would probably be discussed in connection | 19 years.
20 withit. 20 Q How long did that take?
21 Q What did he say about awards and interventions 21 A | really don't know.
22 with respect to the API? 22 Q Brief? Lengthy? How would you characterize
23 MR. HERRON: Objection. Callsfor anarrative, 23 it?
24 vague and ambiguous. 24 A | just don't recal. | don't have any basis
25 THE WITNESS: That | would be asked questions | 25 for estimating that. | wasn't thinking about it that
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Page 30 Page 32
1 way. 1 last two questions ago.
2 Q What time did you meet with him? 2 Y ou may respond.
3 A Our meeting probably started pretty close to 3 THE WITNESS: No.
4 5o'clock. 4 BY MR. ROSENBAUM:
5 Q Okay. Doctor, you teach at Cooley Law School, 5 Q Didthey read particular cases?
6 isthat right, or you -- 6 A Yes
7 A Atonetimel did. 7 Q Which cases?
8 Q Whendid you do that? 8 MR. HERRON: Objection. Relevance.
9 A It would have been the early '90s. 9 THE WITNESS: Again, | don't know that | can
10 Q And what subject matters did you teach? 10 recall dl of that at this point.
11 A | taught an elective course on legal issuesin 11 BY MR. ROSENBAUM:
12 assessment. 12 Q Just give me your best recollection, please.
13 (Discussion off the record.) 13 MR. HERRON: If you have one.
14 BY MR. ROSENBAUM: 14 THE WITNESS: | just don't remember for sure
15 Q How many years did you teach the course on 15 what | used in that course as opposed to other ones, so
16 legal issuesin assessment? 16 | just don't specificaly recall what wasin there
17 A One 17 without going back and checking.
18 Q And did you teach any other coursesat Cooley? | 18 BY MR. ROSENBAUM:
19 A No. 19 Q Now, you told me that you have taught, if |
20 Q Wasthat a course of your own design? 20 understand you correctly, avariance of that coursein
21 A Yes 21 another context.
22 Q And did you use any reading materials for your 22 Am | understanding you correctly?
23 students? 23 A Similar subject matter, yes.
24 A Yes 24 Q Where have you taught similar subject matter?
25 Q What did you use? 25 A Michigan State University.
Page 31 Page 33
1 A A variety of sources on different issues. Some 1 Q Okay. Isthereaparticular course or courses
2 were cases, some were research reports. 2 whereyou have taught that similar subject matter?
3 Q What were the research reports that you recall? 3 A Yes.
4 A It'sbeenalongtimeago. | don't recall any 4 Q What are those courses?
5 more. 5 A Areyou asking for names of courses?
6 Q Youdon't recall any more? 6 Q Yes
7 A 1 would have to go back and look at my filesto 7 A | don't recall that specifically. The subject
8 know that. 8 matter was Legal Issuesin Assessment.
9 Q What files do you maintain on that? Do you 9 | think it was offered as a seminar course
10 haveafilecalled "Legal IssuesIn Assessment” or "Law 10 originally and then later may have had its own number
11 School" or something like that? 11 and coursetitle.
12 A | think | have afile with the materials that 12 Q Areyou still teaching that course?
13 were duplicated for the course. 13 A No.
14 Q Okay. And were some of the research reports 14 Q Over what period of time did you teach either
15 authored by you? 15 the seminar or the course?
16 A Probably. 16 A About an eight-year period.
17 Q Do you remember who else you -- who else 17 Q Okay. Canyou give methat -- when it started?
18 authored reports that you had your students read? 18 A Itwasinthe'90s.
19 A | just don't specifically recall what | used in 19 Q Do you know when you stopped teaching it?
20 that course. I'vetaught variations of that in other 20 A About 1999.
21 contexts, and | just can't distinguish what | might have 21 Q Areyou dtill an associate professor at
22 usedin different situations. 22 Michigan State?
23 Q Okay. Did they read any treatises or 23 A No.
24 textbooks? 24 Q Do you have any professorship at Michigan
25 MR. HERRON: Objection. Asked and answeredthe | 25 State?
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1 A No. 1 Q Any others?
2 Q Anywhere? 2 A Not that | recall at thistime.
3 A No. 3 Q Why did you have them read the Debra P. case?
4 Q Okay. Andwhy did you stop teaching at 4 MR. HERRON: Objection. Relevance.
5 Michigan State? 5 THE WITNESS: It's an important case in the
6 A That was avery hard decision to make, but | 6 area
7 did soto give my daughter a special educational 7 BY MR. ROSENBAUM:
8 opportunity. | left afull professor-tenured position, 8 Q Why isthat?
9 whichtook alot of thinking and alot of consideration. 9 A It wasthefirst case in which the court
10 Q Sure. I'm not interested, Doctor, in whether 10 imposed specific requirements on exit-level programs.
11 you -- the materias I'm about to ask about were used at 11 Q What did you understand those requirements to
12 Cooley as opposed to Michigan State. I'm just 12 be?
13 interested in the subject area. 13 A Noticeand curricular vaidity.
14 So without distinguishing between campuses, can 14 Q Whenyou say "curricular validity," what do you
15 you tell me whether or not students read cases? 15 mean by that?
16 A Yes. 16 A Curricular validity isthe match of what is
17 Q Okay. And, again, | don't care whether it was 17 being taught to what is being tested.
18 at Cooley or Michigan State. Can you tell me the names 18 Q Didyou agree or disagree or somewherein
19 of what courses you recall? 19 between with the holding in the Debra P. case?
20 MR. HERRON: Objection. Asked and answered, in | 20 MR. HERRON: Objection. Relevance, callsfor
21 part. 21 speculation, since she doesn't have the case before her.
22 Y ou may respond. 22 Y our -- you may respond if you're able.
23 THE WITNESS: Can you be more specific about 23 THE WITNESS: I'm not sureif | understand your
24 theareathat you'reinterested in? Therearealarge 24 question. If youmeandid| useit? Did| teachitto
25 number of areas that were covered in a course like that. 25 my students? Hasit been an important part of
Page 35 Page 37
1 BY MR.ROSENBAUM: 1 consulting and assisting states in meeting believable
2 Q Okay. Tell methe areasthat were covered. 2 requirements, the answer isyes.
3 A Weéll, I'm not sure I'll recall all of them. 3 BY MR. ROSENBAUM:
4 We covered high school exit testing. 4 Q Didyou agree with the judge's holding,
5 Q Okay. 5 personaly?
6 A Testing accommodations. 6 MR. HERRON: Objection. Asked and answered the
7 Q Okay. Opportunity to Learn? 7 question before and all the other objectionsto the
8 A That would be part of exit-level testing. 8 prior question.
9 Q Any other areas? 9 THE WITNESS: Asl| indicated, | don't seeit as
10 A | believe we covered the Golden Rule 10 amatter of agreement or disagreement. Itisthelaw in
11 settlement. 11 thiscountry, and | follow the law and | teach my
12 Q Okay. Any others? 12 clients how to follow the law.
13 A | just don't recall specifically anything else 13 BY MR. ROSENBAUM:
14 atthistime. 14 Q Didyou ever express an opinion in any of your
15 Q All right. With the High School Exit 15 classes asto whether the judge's decision in your view
16 Examination -- am | characterizing that correctly? 16 was correct or incorrect?
17 A Yes 17 A Notinthat way. We analyzed the evidence, the
18 Q Okay. Haveyou testified in any High School 18 opinion, the basis for the opinion in the case.
19 Exit Examination cases? 19 Q Didyou think it was a sound analysis by the
20 A Yes 20 judge?
21 Q Which cases? 21 MR. HERRON: Objection. Asked and answered the
22 A Thecasein Texas. 22 third and fourth questions before.
23 Q Texas. Andwhat case or cases do you recall 23 Y ou may respond yet again.
24 having your students read on this subject area? 24 THE WITNESS: | never saw the actual datafrom
25 A TheDebraP. case. 25 the case, particularly in the curricular validity area.
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1 | understood the general nation of the information that 1 classor to any other entities with whom you consult as
2 waspresented. And that formed a basis of understanding 2 toyour views as to the correctness or incorrectness of
3 what acourt might require. 3 theDebraP. decision?
4 BY MR. ROSENBAUM: 4 A | don't recall having made any statements like
5 Q Thank you. Let meseeif | can particularize 5 that.
6 my question alittle bit more. | appreciate your 6 Q Okay. When you say that the judge -- | don't
7 answer, Doctor. 7 want to mischaracterize you. Y ou said the judge created
8 Wheat I'm concerned about is -- I'm not 8 new requirements at the time?
9 interested for purposes of this question how -- the 9 A Yes.
10 application of the facts to the judge's holding as to 10 Q When you say "new reguirements," what do you
11 what the law requires. 11 mean by that?
12 I'm interested, Doctor, whether or not you have 12 A Notice and curricular validity.
13 aview asto whether or not you think that his holding 13 Q Andin Texas, inthe Texas case in which you
14 asto the necessity of notice and curricular vaidity, 14 worked, did you independently undertake an analysisto
15 whether you have an opinion as to whether you agree or 15 determine whether all students received the information
16 disagree with that as a matter of law. 16 upon which they were tested?
17 MR. HERRON: Objection. Asked and answered 17 A | relied on data collected by the State.
18 four timesnow. Thisisthelast time. 18 Q Okay. What was the data that the State
19 Y ou may respond again. 19 collected?
20 MR. ROSENBAUM: Y ou know, David, you can make | 20 MR. HERRON: If you recall.
21 any objectionsyou want. | would appreciate the 21 MR. ROSENBAUM: That you relied upon.
22 courtesy of just making an objection. It hasn't been 22 THE WITNESS: There were multiple sources of
23 responded to. 23 data. | may not recall everything at this point.
24 What the doctor has articulated, which | 24 BY MR. ROSENBAUM:
25 appreciate, asto why she thinksit isimportant and 25 Q Do the best you can.
Page 39 Page 41
1 what she doeswith it. 1 A First of al, the Texas has a state-mandated
2 Q But I haven't yet received an answer and | will 2 curriculum so that was the impetus of that. The State
3 sateit until | do asto whether or not you, Doctor, 3 aso collected information from teachers at the time
4 have apersonal view as to whether or not the judge was 4 that the test was piloted.
5 correct or incorrect in his holding asto the necessity 5 There also was very extensive documentation and
6 of notice and curricular validity. 6 information about the test development process in which
7 MR. HERRON: Objection. Four timesnow. The 7 teachersreview al of the items prior to when they are
8 speechisunnecessary. 8 used on thetest, and they review them for avariety of
9 Y ou may respond again. 9 factorsthat are relevant.
10 THE WITNESS: In terms of responding to 10 Q Okay. When you say "teachers review," al
11 specifics of the case, | would have to go back and 11 teachers? Some teachers?
12 review specific areas. 12 MR. HERRON: Objection. Callsfor
13 My focus is on the psychometrics of decisions. 13 speculation -- I'm sorry.
14 And, at that time, there was no psychometric standard 14 Callsfor speculation.
15 that addressed that, so the court created a new 15 THE WITNESS: At any onetime, it's a selected
16 requirement and since then the standards have responded | 16 group of teachers but they rotate it so that over time a
17 tothat. And thereare now psychometric basesfor 17 large number of teachersin the state are involved.
18 judging that. 18 BY MR. ROSENBAUM:
19 Often, in acase like that, there are 19 Q Isthat acontinuous process, if you understand
20 statementsthat you both agree and disagree with and 20 it?
21 that would be specific to the opinion and | would have 21 A Yes.
22 toreview that to give you a specific answer. 22 Q Okay. Andwhat was your conclusion based on
23 BY MR. ROSENBAUM: 23 thedatathat you're talking about as to whether or not
24 Q Sitting here today, do you have any 24 studentsin Texas who were tested were taught the
25 recollection of any statement you made either in your 25 information on which they were tested on?
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1 MR. HERRON: Objection. Vague and ambiguous. 1 standard required?
2 THE WITNESS: My conclusion was that the test 2 A The standard requires that information be
3 met dl relevant psychometric standards, including that 3 collected to support the conclusion of curricular
4 one 4 vdlidity. It doesn't specify any particular kind or
5 BY MR. ROSENBAUM: 5 type of evidence.
6 Q Okay. Did you ever reach a determination asto 6 Q Okay. Andtell methe basis of your answer.
7 what percent of studentsin Texas were taught the 7 MR. HERRON: Objection. Vague and ambiguous.
8 information upon which they were tested? 8 MR. ROSENBAUM: lItisalittle vague.
9 MR. HERRON: Objection. Vague and ambiguous. 9 Q When you said -- could | have her answer read
10 Y ou may respond. 10 back, please.
11 THE WITNESS: I'm not quite sure what youmean | 11 (The record was read as follows:
12 by that. 12 "A The standard requires that
13 BY MR. ROSENBAUM: 13 information be collected to support the
14 Q Okay. Did 100 percent of studentsin Texas -- 14 conclusion of curricular vaidity. It
15 drikethat. 15 doesn't specify any particular kind or
16 Thetest that you looked at, which Texas test 16 type of evidence.")
17 wasthat? 17 BY MR.ROSENBAUM:
18 Wasthat TAAS? 18 Q What do you mean, "the conclusion of curricular
19 A Yes 19 vdidity"?
20 Q And did you form aconclusion as to the percent 20 A A professional determination that the standard
21 of students who took TAAS who were taught the 21 has been satisfied.
22 information which they were tested on? 22 Q What doesit take to satisfy that standard?
23 A I'mnot sure | understand the nature of your 23 MR. HERRON: Objection. Vague and ambiguous,
24 question or how one would do that. 24  callsfor speculation, overbroad.
25 Q Okay. 25 THE WITNESS: | don't think thereisasingle
Page 43 Page 45
1 A Areyou asking for each and every student did | 1 definition of what constitutes that. Y ou collect all
2 determine whether or not that student had each and every 2 therelevant evidence and then make a professional
3 sKill that was tested on the test? 3 determination if that is enough to satisfy the standard.
4 Q I'masking you: Tell meyour definition again 4 BY MR. ROSENBAUM:
5 of "curricular validity"? 5 Q What isyour understanding of what that
6 A Areyou talking about from the Debra P. case? 6 standard requires?
7 Q Doyou have adefinition that you utilize in 7 MR. HERRON: Same objections and asked and
8 your work? 8 answered.
9 A Therearedifferent definitions used in 9 THE WITNESS: It doesn't specify particular
10 different contexts. The court case had one. Much of 10 evidencethat must be collected. It simply specifies
11 theresearch has other ones, so we actually use more 11 that you must look at that issue.
12 than one. 12 BY MR. ROSENBAUM:
13 Q Okay. When you testified in Texas, did you 13 Q But how do you determine whether or not the
14 utilize adefinition of "curricular validity"? 14 standard ismet? Are there particular criteriathat you
15 A | don't recall being asked that specifically. 15 asaprofessional rely upon?
16 | may have. | don't remember. 16 MR. HERRON: Vague and ambiguous asto
17 Q Wasone of the issues about which you testified 17 "unspecified context," asked and answered.
18 in Texaswhether or not the TAAS met professional 18 Y ou may respond.
19 standardsof curricular validity? 19 THE WITNESS: In both Floridaand Texas, the
20 A Yes 20 testing programs were upheld. We know what kinds of
21 Q Didyou utilize adefinition, a professional 21 evidence was presented in those cases, so those are both
22 standards of curricular validity, for purposes of your 22 examples of sufficient evidence to satisfy the standard.
23 testimony? 23 BY MR. ROSENBAUM:
24 A | utilized what the standard required. 24 Q My questionis: Do you, Doctor, as an expert,
25 Q Okay. What was your understanding of what the 25 have criteriathat you utilize to determine whether or
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1 not the standard for curricular validity is satisfied or 1 Q Okay. And from the professional judgment of
2 not? 2 adequacy of evidence, do you -- have you relied upon any
3 MR. HERRON: In Texas? 3 gpecific criteriato make those judgments?
4 MR. ROSENBAUM: Asan expert, generaly. 4 MR. HERRON: Objection. Vague and ambiguous,
5 THE WITNESS: It's going to depend on the 5 vague asto time, vague as to context or circumstances,
6 specific state program that I'm looking at. 6 overbroad.
7 BY MR. ROSENBAUM: 7 Y ou may respond.
8 Q Why isthat? 8 THE WITNESS: No specific list of criteria. |
9 A Weéll, for example, in Florida, they did not 9 look at al the available evidence.
10 have astate-mandated curriculum. In Texas, they 10 BY MR. ROSENBAUM:
11 did. Soit depends on the circumstances. 11 Q Okay. Do you -- have you undertaken any
12 Q Wherethereisa state-mandated curriculum, do 12 investigation -- strike that.
13 you utilize criteria to determine whether or not the 13 Do you know, Doctor -- what you described to me
14 standard of curricular validity has been satisfied? 14 afew moments ago about teachers on a continuing basis
15 A There aren't specific enumerated criteria. You 15 reviewing the test, do you remember you talked to me
16 look at al the facts and circumstances surrounding the 16 about that in Texas?
17 program and al of the available evidence surrounding 17 A Reviewing the test items, yes.
18 the program. 18 Q Doesthat take placein California, so far as
19 Q Allright. Maybe you just answered thisand if 19 you know?
20 youdid, | don't want to burden you here. 20 A Yes
21 But just so I'm crystal clear here, do you 21 Q Okay. What isyour basis for your answer?
22 yourself utilize specific criteriato determine whether 22 A Persona knowledge.
23 or not the standard of curricular validity has been 23 Q Okay. Andwhen you say "personal knowledge,"
24 satisfied in circumstances where there is state-mandated | 24  what do you mean by that?
25 curriculum? 25 A Information that | have acquired while working
Page 47 Page 49
1 A | usethe existing case law as aguideline. 1 inCdifornia
2 Q Anything else? 2 Q Okay. Andisthat truefor all the STAR tests?
3 A Professiona judgment of the adequacy of the 3 MR. HERRON: Objection. Vague and ambiguous.
4 evidence. 4 BY MR. ROSENBAUM:
5 Q Anything else? 5 Q If you know.
6 A | think that coversit. 6 MR. HERRON: Callsfor speculation.
7 Q When you say "existing case law," what do you 7 THE WITNESS:. Areyou referring to the
8 mean -- what cases -- strike that. 8 standards tests or the norm reference test?
9 When you say "existing case law," what case law 9 BY MR. ROSENBAUM:
10 areyou referring to? 10 Q Let'sbreak that down. | was about to do
11 A TheDebraP. and Gl Forum cases. 11 that. With respect to the norm reference test, do you
12 Q What isyour understanding of what that 12 know if that's done?
13 existing case law requiresin terms of criteria? 13 A The norm reference test is constructed by the
14 MR. HERRON: Objection. Vague and ambiguous. | 14 publisher, and the publisher has individuals who review
15 THE WITNESS: In both cases, the judge was 15 theitemsin thetest development process.
16 presented with a set of evidence and the judge decided 16 Q Okay. You know my question dealt with
17 that it was adequate to meet the curricular validity 17 Cadliforniateachers. Do Californiateachersreview the
18 standard. 18 norm reference test questions in preparation of the
19 BY MR. ROSENBAUM: 19 test?
20 Q What isyour understanding of what criteria, if 20 A Thetest publishers select people nationally
21 any, the judge utilized to make that determination? 21 from all over the country. | would expect that there
22 A Asl recdl at this point without having 22 have been some Californiateachers that may have been
23 re-reviewed the cases, the judge didn't articulate a 23 involved. | don't have persona knowledge.
24 specific list of criteriabut looked at al of the 24 Q Haveyou ever made any inquiry to find out?
25 available evidence. 25 A The specific number of Californiateachers that
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1 review -- 1 information?
2 Q Yes 2 MR. HERRON: Objection. Callsfor speculation.
3 A --thetest? 3 THE WITNESS: Y ou mean by anyone?
4 No. 4 BY MR. ROSENBAUM:
5 Q Okay. Orif any Californiateachersin fact 5 Q Yesh
6 review the questions on the norm reference test? 6 A | don't think | would know everything that has
7 A Andyou're talking about test development -- 7 beendonein that regard.
8 Q Yes 8 Lots of school districts do investigations on
9 A -- during the actual development of the test? 9 variousthingsthat | would not know about.
10 Q Yes 10 Q Okay. I'm not interested in what you don't
11 A Again, because they are national representative | 11 know about. I'm interested: Do you know if there was
12 andthey also try to represent people of diverse 12 any investigation or inquiry or survey by anybody asto
13 backgrounds, | would expect that there probably are. 13 whether or not students taking -- all students taking
14 | think the publisher has lists of participants 14 the TAAS were taught all the information that was tested
15 and one could find that out. 15 onthat examination?
16 Q Haveyou ever undertaken any such inquiryto | 16 A The State collected curricular validity
17 find out? 17 evidence.
18 A No. 18 Q Right. But -- if you just answered it, then
19 Q Okay. With respect to the non-norm -- and 19 just bear with me here. But did any of that curricular
20 that's true of both the Stanford 9 and the California 20 validity evidence include whether or not all students
21 Achievement Test? 21 had been taught that information?
22 A What's true? 22 MR. HERRON: Objection. Callsfor speculation,
23 Q Strikethat. 23 vague and ambiguous.
24 Do you have personal knowledge of how the 24 THE WITNESS: It included asking teachers their
25 Stanford 9is prepared? 25 opinions.
Page 51 Page 53
1 MR. HERRON: Objection. Vague and ambiguous. 1 BY MR. ROSENBAUM:
2 THE WITNESS: What do you mean "persona 2 Q Asto whether or not what?
3 knowledge'? 3 A Students were being taught the information
4 BY MR.ROSENBAUM: 4 tested or had the skills required to answer particular
5 Q You used that phrase afew moments ago. 5 test questions.
6 Have you undertaken a specific investigation or 6 Q Do you know sitting here today whether or not
7 inquiry to determine how the Stanford 9 questions are 7 therewere any studentsin Texas who did not have access
8 prepared? 8 totheinformation taught onthe TAAS exam?
9 A | reviewed the technical manual and have been 9 MR. HERRON: Objection. Callsfor speculation,
10 involved in some discussions about that. 10 vastly overbroad and unfair.
11 Q Okay. You know thetest called the California 11 Y ou may respond if you're able.
12 Achievement Test? 12 THE WITNESS: What | can say about that is
13 A Yes 13 Texaslaw requires those skills to be taught. So to the
14 Q Doesthat have another name, by the way? 14 extent that didn't happen in some place, it would
15 A They sometimes call it by an acronym CAT 6. 15 certainly have violated Texas law.
16 Q Isthat an off-the-shelf test? 16 BY MR. ROSENBAUM:
17 A Yes 17 Q Do you know what --
18 Q Have you undertaken any inquiry to determine 18 A Also, students had opportunities for
19 how those questions are prepared? 19 remediationif they had not learned it the first time
20 A Again, | reviewed the technical manual. 20 around.
21 Q When you werein Texas, Doctor, did you -- to 21 Q Okay.
22 your knowledge, was there any inquiry or investigation 22 A So there were multiple opportunities.
23 ever undertaken as to whether or not there were students 23 Q But my questionisalittle different.
24 who were not -- who took the exam who were not given 24 Do you know if there were, in fact, any
25 access to the information tested on the exam, al the 25 students who were not exposed to the information that
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1 washeing taught? 1 evidence ought to be collected to determine whether or
2 MR. HERRON: Same objections. 2 not curricular validity exists?
3 THE WITNESS: Do you mean prior to the first 3 MR. HERRON: Objection. Vague and ambiguous,
4 testing or after remediation? 4 vague asto time, vague as to context.
5 BY MR. ROSENBAUM: 5 THE WITNESS: | typically talk about the
6 Q Say, prior to thefirst testing. 6 evidencein both the Florida and the Texas cases that
7 A | don't know. 7 thejudge found sufficient.
8 Q Okay. 8 BY MR. ROSENBAUM:
9 A Texaslaw required that they be so exposed. 9 Q How many states have you consulted with on the
10 Q DoesCdifornialaw require that, do you know? 10 subject matter of curricular validity of state
11 MR. HERRON: Objection. Vague and ambiguousin | 11 assessment tests?
12 theuse of theterm "that." 12 A Over the course of my career, |'ve probably
13 MR. ROSENBAUM: Actually, I'll withdraw that 13 consulted with 20 to 25 states. | don't recall
14 question for amoment. 14 specifically which ones had discussions on that topic.
15 Q Areyou referring to a specific Texas law when 15 Q Okay. Have you ever made a determination that
16 you say "Texas law requiresthat"? 16 curricular validity did not exist with respect to a
17 MR. HERRON: Vague and ambiguous. Object on 17 state assessment test?
18 that basis. 18 A Areyou talking about my collecting
19 Y ou may respond. 19 independently evidence on that point?
20 THE WITNESS: Itisin Texas statutory law that 20 Q Wéll, no, not necessarily. Either collecting
21 teachers must teach the state curriculum. 21 the evidence independently or looking at the evidence
22 BY MR. ROSENBAUM: 22 that the State or some other entity collected.
23 Q Isthereasimilar Californialaw -- strike 23 A Usudly, | talk to statesin the formative
24 that. 24 stage before they have collected evidence. My only
25 Do you know if thereis an analogous California 25 evaluation hasbeenin Texasin that court case.
Page 55 Page 57
1 law? 1 Q Haveyou specificaly undertaken an
2 A 1 don't believe thereis a specific curricular 2 investigation to determine whether the Californiatest
3 mandate in California. 3 hascurricular validity?
4 Q Okay. Andif | -- when you go around and 4 A You'reasking againif | collected data on
5 consult, Doctor, is one of the areas of your 5 that?
6 consultation how to determine whether or not curricular 6 Q No. I'm asking whether or not -- | want to see
7 vadlidity exists? 7 if I understand you right.
8 MR. HERRON: Objection. Vague and ambiguous. 8 Y ou told me that in Texas, you looked at data
9 THE WITNESS: | wouldn't put it quite that 9 that had been collected by others and made ajudgment as
10 way. What | do isreview legal requirements and 10 towhether or not the TAAS had curricular validity.
11 psychometric requirements and help clients determine 11 Am | understanding you right?
12 what evidence they might collect and how to put together | 12 A Whether or not it met professional standards,
13 acaseabout curricular validity. 13 vyes.
14 BY MR. ROSENBAUM: 14 Q Haveyou ever undertaken asimilar
15 Q Okay. And when you say "legal requirements,” 15 investigation with respect to California?
16 what do you mean by that? 16 MR. HERRON: Vague and ambiguous asto the
17 A What has come out of the Debra P. and the Gl 17 context, vague and ambiguous as phrased.
18 Forum cases. 18 THE WITNESS: | have discussed the issue of
19 Q Tell mewhat you understand that to be. 19 curricular validity. | have read evidence presented by
20 MR. HERRON: Objection. Asked and answered. 20 the outside evauator on the high school exit program.
21 THE WITNESS: That users of tests, particularly 21 | have not conducted any specific analysis of my own.
22 dtates, inthis case, are required to collect evidence 22 MR. HERRON: Mark, we've been going over an
23 of curricular vaidity. 23 hour o --
24 BY MR.ROSENBAUM: 24 MR. ROSENBAUM: We have, and just aslong --
25 Q Okay. And do you make suggestions as to what 25 can| just take about two or three questions, and I'll
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1 takeabreak? 1 believe they have legal and professional standards with
2 MR. HERRON: Sure. 2 respect to curricular validity?
3 BY MR. ROSENBAUM: 3 A Wédll, curricular validity applies when
4 Q Youtakedto Cdiforniain the formative 4 high-stakes decisions are being made about individual
5 stages of the High School Exit Exam; isthat right? 5 students. The STAR program does not do that.
6 A Yes 6 MR. ROSENBAUM: Okay. Let'stake abreak.
7 Q Andyou -- did you talk to Californiain the 7 Thank you.
8 formative stages of the STAR program? 8 MR. HERRON: Okay.
9 A Yes 9 (Recesstaken.)
10 Q Didyou -- have you -- maybe you answered this 10 BY MR. ROSENBAUM:
11 andif you did, just bear with me here. 11 Q Back ontherecord, Doctor.
12 Have you undertaken an investigation looking at 12 A Yes
13 data, either that you collected or that others 13 Q Areyou doing okay?
14 collected, to make an independent assessment as to 14 A Yes.
15 whether or not the California STAR test at any point met | 15 Q Doctor, did you review any depositions that
16 standards, professiona standards of curricular 16 have been conducted in this case?
17 vdlidity? 17 A Yes
18 MR. HERRON: Objection. Asked and answered, 18 Q Which ones?
19 overbroad. 19 A Michael Russell.
20 Y ou may respond. 20 Q Any others?
21 THE WITNESS: The STAR test isnot aHigh 21 A Bill Padia
22 School Exit Exam. 22 Q Any others?
23 BY MR. ROSENBAUM: 23 A | dontthink so. That'sal | recall.
24 Q | know that. 24 Q Okay. Did you have any depositions summarized
25 A And the curricular validity standard appliesto 25 for you by counsel?
Page 59 Page 61
1 high school exit exams. 1 A No.
2 Q It doesnot apply to the STAR exam; isthat 2 Q When did you review the Russell and Padia
3 correct? 3 depositions?
4 MR. HERRON: Objection. Vague and ambiguous. 4 A | don't remember exactly when that was. It was
5 THE WITNESS: If you're referring to the 5 during the course of the preparation of my report.
6 DebraP. and the GI Forum cases, those were about high 6 Q How did you -- did you choose on your own to
7 school exit exams and, so, | would conclude they apply 7 review Padia's deposition, or was it recommended to you?
8 specificaly to high school exit exams. 8 A | think | became aware that it was available
9 BY MR. ROSENBAUM: 9 and may have asked for it. | actually don't recall
10 Q The standards and requirements for curricular 10 specificaly how that came about.
11 vadlidity iswhat we're talking about? 11 Q Okay. And do you recall whom you asked for
12 A Asthey were articulated by the court, yes. 12 purposes of obtaining the deposition?
13 Q Okay. Do you asaprofessional, you may have 13 A Paul Salvaty.
14 just -- just answer this question for me and just say to 14 Q IsMr. Salvaty the only attorney with whom you
15 me, "l answeredit." 15 worked during the preparation of your report or did you
16 Do you regard the STAR test, the STAR 16 asowork with Mr. Choate?
17 assessment test, as having any requirement for 17 A | did not work with Mr. Choate at that time.
18 curricular vaidity? 18 Q | takeit you didn't work with Mr. Herron
19 Let me back up. 19 during that time.
20 Y ou told me that the High School Exit Exam 20 A No.
21 administered by California, there are requirements for 21 Q Okay. And did you ever meet with
22 curricular validity, as you understand, legal and 22 Mr. Salvaty personally?
23 professional requirements; isthat right? 23 A No.
24 A Yes 24 Q Okay. You dedt with him by telephone?
25 Q What about the STAR assessment test? Do you 25 A Yes
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1 Q Did you deal with him by email? 1 A Yes Yes
2 A | don't think so. 2 Q Whoisthat, asfar asyou know?
3 Q Okay. 3 A Sheislega counsel to the Board.
4 A | think it was al phone. 4 Q Anyone else associated with the State Board?
5 Q Didyou ever receive instructions or 5 A | talked to some -- I'm not sure if "secretary”
6 suggestions not to use email? 6 istheright word, but other folks like that.
7 A No, | don't recall that. 7 Q Okay. And haveyou spoken to anyonein the
8 Q | takeit you are email conversant. 8 Governor's office about this case?
9 A | have an email account. 9 A No, | don't think so. | don't recall any.
10 Q Okay. Not dl of us can say that. 10 Q Any other State official or personnel you've
11 And when -- were you contacted by Mr. Salvaty 11 spoken to with respect to this case?
12 about this case? 12 A No.
13 A | think | may have first been contacted by 13 Q Haveyou spoken to any school district
14 somebody in the Attorney General's office. 14 personnel, any school district, about this case?
15 Q Okay. 15 A Not that | can recall.
16 A | don't actualy recall. 16 Q Have you spoken to any County Board of
17 Q Withwhom in the Attorney General'sofficehave | 17 Education people about this case?
18 you had discussions regarding this case? 18 A Notthat | recall.
19 A Mr. Egan. 19 Q Haveyou ever visited a California public
20 Q Anyoneelse? 20 school?
21 A | think her name is Read Spangler, something 21 A Not that | recall.
22 likethat. 22 Q Haveyou spoken to any teachers or students,
23 Q Okay. Anyone else? 23 parents of students, about this case?
24 A No. 24 A Not that | recall.
25 Q Haveyou had discussions with anyone in the 25 Q Haveyou ever spoken to any principals or local
Page 63 Page 65
1 Department of Education, the California Department of 1 administrators about this case?
2 Education, about this case? 2 A Not that | recall.
3 A Not discussions about the case, but I've asked 3 Q Haveyou ever spoken with any California public
4  for materials from individuals. 4 school teachers, period?
5 Q Okay. Whom have you spoken with to get 5 A Youmean any time ever in my career, anywhere?
6 materias? 6 Q Weéll, I don't mean if you were sitting on an
7 A Phil Spears. 7 arplaneand said, "l am ateacher,” but | mean in terms
8 Q Anyoneelse? 8 of your professional, have you ever spoken with any
9 A | talked to Bill Padia 9 Cadiforniapublic school teachers that you recall?
10 Q Anyoneelse? 10 A You mean as like part of my consulting?
11 A | may have talked to some secretaries and other 11 Q Yes. That would befine.
12 folks. | just don't recall. 12 A | have-- | don't think I've consulted with any
13 Q Haveyou talked to anyone involved with the 13 school districtsin California, so no officia
14 State Board of Education, either Board members or staff | 14 consulting.
15 members about this case? 15 Q Okay. Or principals?
16 A Yes. 16 MR. HERRON: Objection. Asked and answered.
17 Q Who? 17 THE WITNESS: Again, | don't think I've done
18 A ReeBédlide. 18 consulting for districts specifically.
19 Q Anyoneelse? 19 | givealot of talks, though, in different
20 A Karen Steentofte. 20 placesand it's very possible that some school district
21 Q Spell that name, please. 21 people have attended those.
22 A That's-- I'mnot sure | know the exact 22 BY MR. ROSENBAUM:
23 gpelling of it. It's something like 23 Q Okay. What was your discussion with Mr. Spears
24 St-e-e-n-t-h-o-f-t-e, but I'm not sure. 24 about -- strike that.
25 Q First nameisKaren? 25 Did you know Mr. Spears -- do you know him?
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1 A Yes 1 A | believeit was the executive director of the
2 Q How do you know him? 2 Board.
3 A When he came to the Department, | met him at a 3 Q Do you recal who that was?
4 meeting. 4 A No, | don't remember the name.
5 Q When hefirst got his job with the Department 5 Q Do yourecdl if it was aman or awoman?
6 isthat what you -- 6 A | think it was aman.
7 A When he joined the Department, yes. 7 Q Andyou werein Kentucky at the time?
8 Q When was that, approximately? 8 A No.
9 A Two or three years ago, | think. 9 Q Wherewereyou?
10 Q Okay. And do you know Mr. Padia, personally? | 10 A | believel wasin Michigan at that time.
11 A | know him professionally. 11 Q Okay. And what was your understanding of what
12 Q I'msorry. Thank you. 12 you were being invited to do?
13 Do you know Mr. Hill professionally? 13 A Review proposals submitted by publishers for
14 A | have met him, yes. 14 the STAR program.
15 Q Okay. Mr. Warren? 15 Q Andwhat was your understanding as to what you
16 A | have met him. 16 were -- asto what the purpose of your review was to be?
17 Q Superintendent Eastin? 17 A To provide judgment and information to inform
18 A | may have been in a meeting that she attended 18 theBoard's selection of acontractor for the STAR
19 once. | don't know that we've ever had any individua 19 program.
20 contact. 20 Q Canyou spesk up just alittle bit to help the
21 Q And how do you know Rae Belisle? 21 reporter, plesse.
22 A In her professional work with the Board. 22 And can you tell me alittle more specificaly
23 Q Let'sbreak that down alittle bit, if you 23 what you mean by "judgment and information” so asto
24 don't mind. 24 inform the selection process?
25 Y ou have consulted with the State of 25 I'minterested: Judgment about what?
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1 Cdifornia; isthat correct? 1 A Psychometric quality of the tests.
2 A Yes. 2 Q AnNd, incidentally, when you say "psychometric
3 Q Okay. Andwhen did you first consult with the 3 qudlity," what do you mean by that?
4 State of California? 4 A It'sabroad term that encompasses the
5 A Late'90s. 5 standards and professional judgment.
6 Q Okay. Canyou give me amore approximate date 6 Q Allright. | don't know what you mean by that,
7 thanthat? 19987 1997? 19997 7 whenyou say "standards." Help meto understand that.
8 A | think it was around 1997. 8 A There are standards that have been devel oped
9 Q What was the nature of your relationship? 9 for the profession in which various members of the
10 MR. HERRON: Vague and ambiguous. 10 profession participated.
11 MR. ROSENBAUM: | can break that down alittle | 11 Q Those are published standards?
12 bhit. 12 A Yes.
13 Q You served as a consultant? 13 Q And did you understand your job to assess
14 A Yes. 14 different candidates for the test according to those
15 Q For the Department of Education? The State 15 professional standards?
16 Board of Education? Some other entity -- 16 A What do you mean by "candidates'?
17 A The State Board of Education, initialy. 17 Q Whether to use the Stanford 9 or some other
18 Q Okay. And did the State Board come to you for 18 test.
19 purposes of seeing if you would consult with the Board? | 19 A The publishers put forward proposals for use of
20 A Yes. They contacted me. 20 their testsin the program, and we reviewed the specific
21 Q And to the best of your recollection, that 21 proposalsthat had been put forward.
22 would be sometime around 1997? 22 Q And when you say "we," who are you referring
23 A Yes 23 to?
24 Q And wasthere aperson or persons who contacted | 24 A The State Board had a group of people they
25 you? 25 asked to do thisreview for them.
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1 Q Okay. And do you know how large a group that 1 Q What did you understand, if anything, about the
2 was? 2 purpose of the test?
3 A No. 3 MR. HERRON: Objection. Vague and ambiguous,
4 Q Did the group meet together? 4 callsfor speculation.
5 A No. 5 THE WITNESS: | believe The Assessment Act
6 Q Werethere conference calls? 6 stated the purpose of the STAR testing program and
7 A No. 7 directed that a norm reference test be selected and gave
8 Q So-- 8 the Board the authority to do that.
9 A Not that | recal, anyway. 9 BY MR. ROSENBAUM:
10 Q Soyou were supposed to prepare -- let me 10 Q Okay. When you say The Assessment Act, you
11 strikethat. 11 mean the PSAA?
12 Were you supposed to prepare a written 12 A No.
13 evauation of the different publishers' proposals? 13 Q What did you mean?
14 A Weresponded to aform that was given to us 14 A | don't remember its exact name. | think it
15 that asked specific questions. It wasn't redly a 15 hasLeroy Greeneinit, Leroy Greene something
16 written analysis, as you describe it, like areport. 16 Assessment.
17 Q Okay. How many proposals did you evaluate? 17 Q What do you recall, Doctor, were the -- strike
18 A Itwasjust afew. | don't recall exactly. 18 that.
19 Maybethree. 19 Were there any standards or criteria that were
20 Q Okay. Maybe you already answered thisfor me, | 20 to be applied to the norm reference test in the Act?
21 Doctor, but the analysis, wasit open-ended or wasitto | 21 A The statute listed some criteria, yes.
22 respond specifically to certain questionsthat wereona | 22 Q And you understood your job to familiarize
23 form? 23 yourself with that criteria and apply them to the
24 Am | being clear? | want to know if they said, 24 publishers proposals per the form that you were
25 "Hey, what do you think about this," and you wrote an 25 provided? Am | getting your job down right?
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1 analysis, or werethere -- 1 A Inageneral way. Theform embodied specifics
2 A No. 2 related to those criteria that appeared in the statute.
3 Q Therewere particular questions you were 3 Q Okay. And over what period of time did you
4 supposed to answer; is that right? 4 conduct this evaluation?
5 A Yes 5 A Wehad avery short timelineto do this. |
6 Q And-- 6 remember that. It was probably afew weeks.
7 MR. HERRON: Let him finish his question before 7 Q Okay. Didyou express any concerns about the
8 yourespond. You guys are stepping on one another. 8 length of time that you had to conduct the review?
9 BY MR. ROSENBAUM: 9 MR. HERRON: Objection. Vague and ambiguous.
10 Q Do you know who prepared that form? 10 Y ou may respond.
11 A No. 11 THE WITNESS: | may have complained about it at
12 Q Did you have a contact person with the Board 12 thetime. One often does.
13 with whom you dealt on these questions? 13 BY MR. ROSENBAUM:
14 A Yes. 14 Q Okay. Andwereyou paid for purposes of this
15 Q And who was that? 15 evauation?
16 A Asl said, it was the executive director. 16 A Yes
17 Q Okay. And over what period of time did you -- 17 Q How much were you paid?
18 strikethat. 18 A 1 don't recal.
19 Y ou conducted an analysis of the various 19 Q Canyou give me aballpark number?
20 publishers proposdls; isthat right? 20 MR. HERRON: Objection. Callsfor speculation.
21 A | read through boxes of materials. 21 BY MR. ROSENBAUM:
22 Q Okay. What did those boxes of materials 22 Q | mean, are you talking about $5007? $20,000?
23 contain? 23 $100,000?
24 A Supporting information about the test being 24 MR. HERRON: Objection. Compound.
25 proposed. 25 THE WITNESS: | just don't remember how they
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1 didit. | don't remember if it was afixed amount or an 1 Q Now, maybe you answered thisfor me. If you

2 hourly rate. 2 did, bear with me.

3 BY MR. ROSENBAUM: 3 Besides checking out the psychometric criteria,

4 Q Do you have an hourly rate that you charge 4 did you have any other mandate in terms of what you were

5 typicaly? 5 supposed to look for?

6 A Yes 6 MR. HERRON: Objection. Vague.

7 Q Didyou haveonein 19977 7 MR. ROSENBAUM: ['ll clarify that.

8 A I'msurel did. 8 Q Youwereto look to seeif these proposals met

9 Q Doyourecal what it wasin 19977 9 psychometric standards that you described to me; is that
10 A I'mnot sure. I've had varying rates over 10 right?

11 time, and | just don't remember exactly about that. 11 A Yes.
12 Q Do you maintain financial records? 12 Q Did you have any other job, as you understood
13 A For what? 13 it, interms of evaluating these proposals?
14 Q For purposes of your consultation. 14 A Therewas no other job specified in this
15 A Yes 15 activity.
16 Q Okay. Would you have records that would 16 Q Okay. So you determined that all the proposals
17  reflect how much you were paid? 17 met the professional psychometric standards; is that
18 A Nothing that would go back that far, no. 18 right?
19 Q Wasacontract executed with the State Board of | 19 A Yes.
20 Education? 20 Q Wereyou ever asked to state your preference as
21 A Probably. | don't remember specifically, but 21 towhich of the proposals you thought the State should
22 there'susualy some written record of that either in 22 gowith?
23 letter form or in contract form. 23 A No.
24 Q Okay. And did you recommend usage of the 24 Q Didyou ever express any such judgment?
25 Stanford 9 as the norm reference test? 25 A Not that | recall.
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1 A Wewere not asked to do that. 1 Q And you told methat at the beginning you were

2 Q Inyour mind, did you form ajudgment astohow | 2 doing the work for the State Board of Education; is that

3 youwould rank order the candidates of the publishers 3 right?

4  proposals? 4 A Yes

5 A Wedid not rank order the proposals. 5 Q Wasthere any other State entity that you also

6 Q Butinyour mind did you say, "Thisiswhere| 6 did this piece of the -- thiswork for? That is,

7 think the State really ought to go"? 7 looking at these norm reference tests?

8 A No. My jobwasto look at each of the 8 A Youreasking did | doit twice?

9 individua tests and determine whether or not they met 9 Q No. I'masking if there was any other entity
10 thecriteria. 10 that you also were consulting for besides the State
11 Q Did you make a determination as to whether or 11 Board on thistask.

12 not the Stanford 9 met the criteria? 12 A | don't understand your question. The Board
13 A Yes. 13 contacted me and asked meto do thisand | did.

14 Q What was your judgment? 14 Q Okay. Now, that'sthe first work that you've
15 A That it did meet the criteria. 15 ever donefor any California State entity; isthat

16 Q Werethere any standards of criteria among 16 right?

17 those professional standards that you had any question 17 A That'sthefirst that | recall. I'vedonea

18 about the Stanford 9? 18 ot of thingsin my professional career, and so | may be
19 A No, | don't recall any. 19 forgetting something, but that's the first thing |

20 Q Did you determine whether or not any of the 20 remember at this point.

21 other publishers proposals met the criteria? 21 Q All right. After the work with respect to

22 A Yes 22 evauating the psychometric quality as you have

23 Q What did you determine? 23 described it to me, did there come atime that you did
24 A | determined that they all met the psychometric 24 other consulting work for the State of California--
25 criteriaspecified. 25 A Yes.
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1 Q --orit'svariousentities? 1 work that wasin progress involved the content
2 A Yes 2 dtandards.
3 Q When would be the next occasion? 3 BY MR. ROSENBAUM:
4 A It would have been shortly after that 4 Q Iseg orlthink | see.
5 activity. Probably 1998. 5 Y our understanding of what was going on was
6 Q Okay. Andwhat was the nature of that 6 that the State was in the process of developing content
7 activity? 7 standardsfor different curricular areas; is that right?
8 A | don't remember al the specifics of the 8 A Yes.
9 different meetings. They invited meto severa 9 Q And you understood your objective here was to
10 different meetingsin which they asked meto present | 10 talk to them -- well, with respect to the different
11 things, and actualy if you look at my report, it'sin 11 content areas, what should we say is sufficient mastery
12 there, the different ones. 12 of aparticular subject matter?
13 Q Okay. 13 Am | getting this right?
14 A Maybe that would be helpful. 14 MR. HERRON: Objection. Misconstrues prior
15 Q That would be. 15 testimony.
16 A It'son page 2 under "California Consulting." 16 MR. ROSENBAUM: | don't want to misconstrue
17 Q Okay. Thank you. 17 your testimony.
18 A Andit's a the bottom of the right-hand column | 18 Q Why don't youtell me. I'm surel'm garbling
19 whereit starts, "My work with the Department..." and | 19 it here.
20 thenit lists the various meetings and presentations 20 A There certainly were standards being devel oped
21 that wereinvolved. 21 indifferent content areas. My job was not to address
22 Q Allright. 22 the content areas but to address the process of
23 So you were involved with setting performance | 23 standards setting more generally, which includes both
24 standardsin March of 1998; isthat right? 24 content and performance.
25 A Yes 25 Q When you say "content,” what do you mean by
Page 79 Page 81
1 Q What isthat? 1 that?
2 A You mean what does that topic involve? 2 You said -- the first thing you said is it
3 Q Yes 3 involves content; isthat right?
4 A Itinvolves deciding how good is "good enough” 4 A Yes.
5 onatest, what scoreisrequired to pass or to achieve 5 Q What does that mean?
6 acertainlevel of proficiency. 6 A The specific skills that the State expectsto
7 Q Okay. Andyoutell meif thisisright. Is 7 betaught to studentsin particular subject matter at
8 that the same thing as a cut score? 8 gpecified grade levels.
9 A That word is also used, yes. 9 Q Did you talk about particular subject areas,
10 Q Wasthisin reference to the High School Exit 10 what it should bein math, what it should be in language
11 Exam or a STAR assessment test or something elseor some | 11 arts, for example?
12 combination? 12 MR. HERRON: Objection. Vague.
13 A At that time, | don't think the legislation on 13 THE WITNESS: If you're asking whether | made
14 the High School Exit had been passed, though people 14 specific content recommendations in subject matter
15 might have been thinking about one. 15 aress, the answer isno.
16 | believe the meeting was more in general about 16 BY MR. ROSENBAUM:
17 setting standards on statewide assessments. And a 17 Q What did you do?
18 variety of people wereinvited to come and speak on that 18 MR. HERRON: Objection. Vague.
19 issue. 19 THE WITNESS: | gave a presentation about
20 Q Didyou have an understanding that this related 20 setting standards.
21 tothe Stanford 9 and what the proficiency levels would 21 BY MR. ROSENBAUM:
22 be? 22 Q Andcanyoutell me: Have you made similar
23 MR. HERRON: Objection. Asked and answered. 23 presentationsin the past?
24 Y ou may respond. 24 A I'msurel have, yes.
25 THE WITNESS: This predated that. | think the 25 Q Canyoujust give me asynopsis of what you
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1 said, what -- 1 BY MR. ROSENBAUM:
2 A That's been along time ago. Without looking 2 Q Okay. Andwhen you say "advisory committee
3 at notes or something about it, | don't really recall 3 meetings’ here on page 2 of your report for the months
4  specifically what was addressed in that particular 4 that | mentioned, what advisory committee are we talking
5 meeting. 5 about?
6 I know they were alowed to ask questions and 6 A Thiswas| believe within the Department of
7 therewerelots of questions. 7 Education.
8 Q Okay. Who was your audience? 8 Q Do you know what you were advising on?
9 A | believeit was a committee or committees that 9 A | don't recall specificaly, but it was issues
10 wereinvolved in this standards development process. 10 related to statewide testing.
11 Q Okay. 11 Q Andwould that -- that would include the STAR
12 A And probably State people, aswell. 12 program?
13 Q Okay. And thiswasin Sacramento? 13 A Yes
14 A | believe so. 14 Q Would that aso include the High School Exit
15 Q Whoinvited you? 15 Exam?
16 A | don't recall. Probably someone from the 16 A It hasmorerecently, but at that time |
17 Department, | would guess. 17 believethey dtill were not actually doing the High
18 Q Wereyou paid for this presentation? 18 School Exit.
19 A Yes 19 | think that came later.
20 Q How much were you paid? 20 Q Canyou give me your best recollection, please,
21 MR. HERRON: If you know. 21 of what the subject matter -- strike that.
22 THE WITNESS: | think my hourly rate back then 22 Approximately how many meetings did you attend?
23 was probably 150 an hour, but I'm not sure exactly when | 23 A | believejust the two that are listed.
24  different rates were in effect. 24 Q Were there meetings that you participated in by
25 BY MR. ROSENBAUM: 25 telephone?
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1 Q Andwhat isyour best recollection if any asto 1 A Not that | recall.
2 how many hoursyou billed for for this activity? 2 Q Okay. And do you remember more specifically
3 MR. HERRON: If you have one. 3 what the subject matter of either the November or the
4 THE WITNESS: The meeting itself took a day, 4 January meetings were?
5 and then there was some preparation, | assume, for the 5 A | have no specific recollection of that.
6 presentation, so something over aday, | would expect. 6 Q Did the subject matter of the Stanford 9 come
7 BY MR.ROSENBAUM: 7 up?
8 Q Okay. Did you submit anything in writing? 8 A The Stanford 9 was the selected test for the
9 A You mean my hilling? 9 STARtesting program, so | would expect it probably did.
10 Q No. No. I'msorry. Like apaper or -- 10 Q Okay. And do you remember anything that was
11 A No. 11 said about the Stanford 9 at either of those meetings?
12 Q Okay. All right. Then did the -- strike that. 12 A | have no specific recollection of that.
13 Now, you also, as reflected on page 2 of your 13 Q Canyou tell me, to the best of your
14 report, attended advisory committee meetings and the 14 recollection, who was the audience for the November '98
15 datesinclude November 1998 and January 1999. 15 meeting?
16 A Yes 16 A Those were not presentations. Those were
17 Q Okay. Incidentaly, Doctor, how do you know 17 participatory committee meetings.
18 this? | mean, do you have records that reflect the 18 Q You were part of an advisory committee --
19 content that's stated here in your report? 19 strikethat.
20 MR. HERRON: Vague. Object on that basis. 20 Y ou were part of an advisory committee?
21 THE WITNESS: Thisdescriptionisa 21 A Yes.
22 continuation of arecord that began when | started doing | 22 MR. HERRON: Objection. Asked and answered.
23  expert witnesswork in states, and | have kept arecord 23 BY MR. ROSENBAUM:
24 and continued to add to it with each report that | 24 Q Did that advisory committee have a name?
25 write. 25 A Probably, but | don't know what it was.
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1 Q Okay. 1 Q Wereyou -- were those meetings more than one
2 A The Department might have had some name for it. 2 day? Let'sstart the November 1. Wasthat morethan a
3 Q Okay. Didit haveachair, achairperson? 3 one-day meeting?
4 A 1 don't think so. 4 A | don't actually recall specifically, but
5 Q Okay. Do you know who ran that meeting? 5 probably not. | think they were one-day meetings.
6 A Probably someone from the Department. 6 Q Each of them?
7 Q Do you remember who that was? 7 A | believe so.
8 A No. 8 Q Do you remember anything else about any of the
9 Q Okay. Who elsg, to the best of your 9 subject matters discussed?
10 recollection, served on the advisory committee that met 10 MR. HERRON: At either meeting?
11 November 1998? 11 MR. ROSENBAUM: Yes.
12 A | don't recal. 12 THE WITNESS: | don't have any specific
13 Q Okay. Wasthere -- do you remember anybody 13 recollection, but | expect that there was alot of
14 elsewho was on that committee? 14 discussion around psychometric issues and testing
15 A No, | don't recall who was involved who -- 15 issues.
16 MR. HERRON: Will you please let her finish her 16 BY MR.ROSENBAUM:
17 answers. 17 Q Okay. When you say "psychometric testing
18 MR. ROSENBAUM: I'm sorry. 18 issues," what do you mean by that?
19 MR. HERRON: Y ou have been cutting her off 19 A Things like the augmentation.
20 quiteabit now. 20 Q Anything else?
21 MR. ROSENBAUM: I'm sorry. 21 A | don't have any specific recollection of what
22 Q Go ahead. Do you remember? 22 wediscussed at those meetings.
23 A Heprobably did not attend the meeting would be 23 Q Okay. Wereyou paid hourly or was there a
24 my best guess. | don't -- 24 fixed sum that you were paid for your work on these
25 Q We'retaking about Padia? 25 committees?
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1 A --remember. Yes. 1 A It was probably at an hourly or daily rate, |
2 Q Okay. Why do you say he probably would not 2 expect.
3 have? 3 Q Do you know what your daily rate wasin
4 A Because | believe the focus was on the STAR 4 November 1998?
5 program and the assessment part of the program, and so | 5 A | think it was $1,500.
6 think it would have been assessment staff that attended. 6 Q Okay.
7 Q Tothebest of your recollection, was one of 7 A But, again, | don't remember specifically when
8 theissuesfor either the November or the January 8 different rates were used.
9 meeting or both whether or not the Stanford 9 should 9 Q Andin January 1999, do you remember what your
10 continue to be used? 10 daily rate was?
11 A | don't recall that. 11 A It was probably the same.
12 Q Or whether or not there should be -- you know 12 Q Didyou do preparation work for those committee
13 what | mean when | say "augmentation questions'? 13 meetings?
14 A There were augmentation questions. 14 MR. HERRON: Objection. Vague.
15 Q Right. My questionis: Wasthere discussion 15 THE WITNESS: Again, | don't have a specific
16 at either of those meetings about the use of 16 recollection but it's possible they sent us materialsto
17 augmentation questions? 17 read prior to the meeting.
18 A That probably was discussed. 18 BY MR. ROSENBAUM:
19 Q Do you remember anything about that subject 19 Q Okay. Andwould you have billed for your
20 matter? 20 review of those materials?
21 MR. HERRON: At that meeting? 21 MR. HERRON: Objection. Callsfor speculation.
22 MR. ROSENBAUM: At either of the meetings. 22 THE WITNESS: If | did specific preparation
23 THE WITNESS: | don't remember the specifics 23 prior to the meeting, | would have billed for that
24 now. 24 time.
25 BY MR. ROSENBAUM: 25 BY MR. ROSENBAUM:
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1 Q Okay. Do you remember anything else about 1 Q InCdifornia
2 those meetings besides what we've discussed? 2 MR. HERRON: Y ou may respond, if you
3 A | have no specific memory, no. 3 understand.
4 Q Okay. Thank you. 4 THE WITNESS: | don't think | ever had any
5 And then you also made a presentation on 5 gpecific meetings other than that presentation that were
6 "Opportunity to Learn" and "Testing Accommodations' in 6 directed at that topic, specifically.
7 November 1999; isthat right? 7 BY MR.ROSENBAUM:
8 A Yes. 8 Q Okay. And wereyou paid for that presentation?
9 Q Allright. Now, help me understand 9 A Yes.
10 this. That'stwo subject matters, right? "Opportunity 10 Q Doyou recdll if it was an hourly or adaily
11 toLearn" isone subject matter and "Testing 11 rate?
12 Accommodations" is another subject matter; isthat 12 A | don't recall whichway it wasbilled. |
13 right? 13 traveled, so probably on adaily rate.
14 A Yes. 14 Q Anddoyou bill for your travel?
15 Q And Testing Accommodations, that hasto deal -- 15 MR. HERRON: Objection. Vague and ambiguous.
16 that dealswith children who have specia educational 16 THE WITNESS: | don't understand what you're
17 needs; isthat right? 17 asking me. | bill for my time to give presentations and
18 A The Testing Accommodations portion? 18 consult.
19 Q Yes. 19 BY MR. ROSENBAUM:
20 A Yes. 20 Q Okay. And that timeincludes the actual
21 Q Okay. And that presentation, was that 21 presentation itself; isthat right?
22 accompanied by awritten memo or document that you 22 A Yes
23 prepared? 23 Q Anddoesit include the time that you spend
24 A Not that | recall. 24 traveling to the site of the presentation, to and from?
25 Q Okay. And you gave an oral presentation; is 25 A Inthiscase, likely not. There have been some
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1 thatright? 1 occasions when that has been the case.
2 A Yes. 2 Q And to the best of your recollection, was this
3 Q That wasin Sacramento? 3 presentation about Opportunity to Learn and Testing
4 A Yes, | believe so. 4 Accommodations, was that an all-day meeting?
5 Q And-- 5 A | believe the Board meeting probably was. My
6 MR. HERRON: Please let her finish her 6 portion of it did not take the whole day, but | was
7 questions-- her responses. 7 therebasically for the day and | gave my presentation
8 BY MR. ROSENBAUM: 8 when it was my turn on the agenda. And then there was
9 Q Atwhoseinvitation? 9 some question and answer afterwards.
10 A | don't recall specifically. It may have been 10 Q Okay. Thank you.
11 both the Board and the Department. 11 And did you review any documents that others
12 Q And do you know who was your audience? 12 prepared about either Opportunity to Learn or Testing
13 MR. HERRON: Objection. Vague and ambiguous. 13 Accommodations?
14 THE WITNESS: The presentation | think was made | 14 MR. HERRON: Objection. Vague and ambiguous as
15 gpecifically as part of a State Board meeting, and as 15 phrased and asto time.
16 I'msureyou know, lots of people attend those. And | 16 MR. ROSENBAUM: At any point.
17 have no specific recollection of who else might have 17 THE WITNESS: | assume you mean in connection
18 been in the audience for that. 18 with preparation for this presentation, this meeting?
19 BY MR. ROSENBAUM: 19 BY MR. ROSENBAUM:
20 Q Okay. Didyou ever meet with any State 20 Q Let'sstart there, yeah.
21 officia besides members of the State Board of Education 21 A | don't have any specific recollection, but |
22 totalk about Opportunity to Learn? 22 probably did in preparing my remarks. And | may have
23 MR. HERRON: Objection. Vague asto time, 23 reviewed materials that were sent to meif there were
24 vague and ambiguous as phrased. 24 agendaitem materials, something like that, but | don't
25 BY MR. ROSENBAUM: 25 recall specifically.
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1 Q Wereyou ever part of ateam that was formed to 1 THE WITNESS: Interms of the outside experts
2 deal with Opportunity to Learn issuesin California? 2 that were asked to come and participate, to the best of
3 A Not that | recall. 3 my knowledge, yes.
4 Q Okay. Or Testing Accommodations issues? 4 BY MR. ROSENBAUM:
5 MR. HERRON: Objection. Vague. 5 Q Speak up just alittle bit.
6 THE WITNESS: Not that | recall. 6 Y ou served on the advisory committee for its
7 MR. HERRON: Sorry. 7 entire duration?
8 BY MR. ROSENBAUM: 8 A Yes.
9 Q Didyou have an understanding at the time you 9 Q And doesthat committee till exist?
10 made this presentation, Doctor, as to whether or not the 10 A To the best of my knowledge, yes.
11 Opportunity to Learn and the Testing Accommodations, did | 11 Q Okay. When was the last meeting?
12 it relateto the STAR program or the High School Exit 12 MR. HERRON: Objection. Callsfor speculation,
13 Exam or both or something else? 13 vague and ambiguous.
14 MR. HERRON: Objection. Compound, there are 14 MR. ROSENBAUM: It's actually vague.
15 about four questions there; vague and ambiguous. 15 Q When | say "meeting," did you have persona
16 Y ou may respond, if you understand. 16 meetings at which people attended in person?
17 THE WITNESS: | believe this presentation 17 A We had professional technical advisory
18 predated the High School Exit Exam, so | would expect 18 committee meetings in which the experts came to
19 that it was focused primarily on the STAR program. 19 Sacramento and Department Board personnel participated.
20 But | don't have any specific recollection of 20 Q How many such meetings have you attended?
21 that. There may have been question or discussion, 21 MR. HERRON: Objection. Vague.
22 thinking ahead to the High School Exam. 22 THE WITNESS: When thisfirst began, | think we
23 BY MR. ROSENBAUM: 23 had two or three meetings a year.
24 Q And then you also have performed consultation 24 BY MR. ROSENBAUM:
25 regarding the High School Exit Exam beginning in 25 Q For how many years?
Page 95 Page 97
1 September 2000? 1 A Weéll, up until the present, | think there was
2 A Yes 2 @t least one meeting last year, there may have been
3 Q And who first contacted you about serving in 3 two. I just don't recall exactly.
4 that capacity? 4 | do alot of technical advisory committee
5 A It was either someone from the Board or the 5 waork, and it's hard to keep track of how many and in
6 Department. | don't remember at this point specifically 6 which states, so | just don't remember exactly.
7 who. 7 Q Okay. And can you give me the names of the
8 Q Okay. Andwhat was your understanding of what 8 other persons who were -- you understood to be experts
9 you were asked to do at the beginning? 9 who were on the committee at its formation?
10 A My understanding was that they were forming a 10 A Yes
11 small technical advisory committee to advise both the 11 Q Who werethey?
12 Department and the Board on issues related to the 12 A Tom Fisher, Mary Lyn Bourque, Ed Haertel.
13 statewide testing program. 13 Q Havethey continued on the committee, so far as
14 Q Andwhen you say "statewide testing program,” 14 you know?
15 do you mean the High School Exit Exam or do you mean | 15 A The best of my knowledge, yes.
16 STAR, or something else? 16 Q Soit'sbeen the same four of you?
17 A Both. 17 A Yes.
18 Q Andyou were asked to be part of that advisory 18 Q Okay. Andyou told me that you have cometo
19 committee? 19 Sacramento to attend meetings?
20 A Yes 20 A Yes
21 Q And how many persons are on that -- were on 21 Q Arethereaso conference calsfromtimeto
22 that advisory committee at the beginning? 22 time?
23 A Four. 23 MR. HERRON: Objection. Vague and ambiguous.
24 Q Hasthat number remained the same throughout? 24 MR. ROSENBAUM: Relating to your work.
25 MR. HERRON: Objection. Callsfor speculation. 25 THE WITNESS: Usually, the meetings have been
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1 inperson. There may have been a conferencecal. | 1 Stanford 9?
2 don't recall any specific ones. 2 MR. HERRON: Objection. Callsfor speculation.
3 BY MR. ROSENBAUM: 3 THE WITNESS: | don't recall specifically. Our
4 Q Okay. What have been the subject matters that 4 initial task | think was focused on High School Exit,
5 this committee has concerned itself with? 5 but we may have discussed issues related to the STAR
6 MR. HERRON: Objection to the extent it calls 6 program, aswell. | just don't recall, for sure.
7 for speculation. 7 BY MR.ROSENBAUM:
8 Y ou may respond. 8 Q What issues do you recall being discussed about
9 THE WITNESS: | don't have a specific 9 the STAR program?
10 recollection of individual meetings, but it's generally 10 A | don't have any specific recollection about
11 information about the statewide testing program. 11 that.
12 BY MR. ROSENBAUM: 12 Q At some point, there was a decision to replace
13 Q Let me suggest some subjects and you tell me if 13 the Stanford 9 with the CAT 6; is that right?
14 these are among the subjects that the committee has 14 A Yes. The Board made that determination.
15 considered over the course of its existence. 15 Q Did the committee concern itsdlf at all with
16 Has the committee been concerned as to whether 16 that subject matter, whether or not the Stanford 9
17 or not the High School Exit Exam should be postponed, | 17 should be continued, whether or not it should be
18 the administration of it? 18 replaced by another norm reference exam, whether or not
19 A | don't believe we've been specifically asked 19 the CAT 6 should be used?
20 that question. 20 I'm asking about a variety of subject matters,
21 Q Okay. Have you dealt with the question of cut 21 but I'mdoing it to seeif any of those subject matters
22 scoresfor the High School Exit Exam? 22 were matters that you think the committee discussed?
23 MR. HERRON: Objection. Vague. 23 MR. HERRON: Objection. Compound.
24 THE WITNESS: | don't have any specific 24 Y ou may respond.
25 recollection, but it'slikely that we discussed that at 25 THE WITNESS: You've covered alot of territory
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1 somepoint. 1 there.
2 BY MR. ROSENBAUM: 2 | don't recall being asked for a specific
3 Q Okay. Werethere any meetings at which you 3 recommendation but the SAT 9 may well have been
4  discussed the results of High School Exit Exam? 4 discussed during those meetings.
5 MR. HERRON: Same objection. 5 Asyou know, the CAT 6 was just recently
6 THE WITNESS: Again -- 6 adopted, so that'sfairly new to the program and | don't
7 MR. HERRON: Y ou may respond. 7 recall being asked for a specific recommendation about
8 THE WITNESS: Again, | don't have any specific | 8 that.
9 recoallection but it'slikely that we did so. 9 BY MR.ROSENBAUM:
10 BY MR. ROSENBAUM: 10 Q Didthe committee look at results of the SAT 9?
11 Q What subject matters do you recall being 1 A Again, | have no specific recollection but |
12 discussed about the High School Exit Exam? 12 imaginewedid look at data.
13 MR. HERRON: At the meetingsthisis, right? 13 Q What did you regard, Doctor, as your -- the
14 MR. ROSENBAUM: At the meetingsorin 14 scope of your areas of concern in terms of your work on
15 connection with your work on this committee. 15 this committee?
16 THE WITNESS: | don't have a specific 16 MR. HERRON: Objection. Vague and ambiguousin
17 recollection of particular topics, but anything related 17 theuse of the term "areas of concern."
18 to the development of a high school exit examislikely | 18 THE WITNESS: My task in serving on the
19 to have been discussed at some point. 19 committee was to give psychometric advice to the Board
20 BY MR. ROSENBAUM: 20 and to the Department in response to their queriesto us
21 Q Okay. Including the reliability of the exam? 21 asacommittee.
22 A Yes 22 BY MR.ROSENBAUM:
23 Q And thevalidity of the exam? 23 Q Okay. Do you have afile that would include
24 A Yes 24  documents relating to your work on this committee?
25 Q And were there discussions about the 25 A No.
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1 Q Okay. Didyou get -- did you get written 1 talking the same language, why don't you tell me what
2 requestsfor particular opinions from the Board? 2 you mean by that word.
3 A Typicaly, no. 3 A The sum of professional standards, experience
4 Q You worked with the executive director of the 4 and knowledge about testing and assessment.
5 State Board? Strike that. 5 Q And HUmRRO has done more than one report with
6 Who was your contact person or persons for the 6 respect to the High School Exit Exam; isthat right?
7 State Board? 7 MR. HERRON: Objection. Callsfor speculation.
8 A For the TAC committee meetings? T-A-C, 8 THE WITNESS: Yes, | believethat to be true.
9 Technica Advisory Committee? 9 BY MR.ROSENBAUM:
10 Q Yes 10 Q How many reports?
11 A | believeit was primarily Paul Warren. 11 MR. HERRON: Same objection.
12 Q Okay. What about Rae Belisle? 12 THE WITNESS: They -- as| recdll, they do a
13 A | talked to Rae from time to time. 13 report every year, and then they did this additional
14 Q Okay. Now, Mr. Warren left his positionwith | 14  report about implementation dates.
15 the Department; isn't that right? 15 BY MR. ROSENBAUM:
16 A That's my understanding. 16 Q And regarding this last report, Doctor, what is
17 Q Okay. Did someone replace him insofar asyou | 17 your understanding of what the HUmRRO recommendation
18 know in terms of being the contact person for the 18 was?
19 committee? 19 MR. HERRON: Objection. Assumesfactsnotin
20 MR. HERRON: Her contact person? 20 evidence.
21 MR. ROSENBAUM: Yeah. 21 THE WITNESS: | don't think | can spesk to that
22 THE WITNESS: | guess| don't know who his 22 directly without having the report in front of me. |
23 replacement is and have not had contact with his 23 haven't seenit very -- | haven't reviewed it recently.
24 replacement, to the best of my knowledge. 24 BY MR.ROSENBAUM:
25 BY MR. ROSENBAUM: 25 Q Okay. Do you have an opinion asto whether or
Page 103 Page 105
1 Q Okay. Thiscommittee -- this question is not 1 not there should be adelay -- a postponement of the
2 limited to TAC, but have you given opinions asto 2 implementation of the High School Exit Exam?
3 whether or not the administration of the CaliforniaHigh 3 A Towhat time?
4 School Exit Exam should occur or not? 4 Q | don't think my question is as clear asit
5 MR. HERRON: Objection. Vague and ambiguous. 5 should be.
6 MR. ROSENBAUM: lItisalittle bit vague. 6 My first question isthis: Do you have an
7 Q You'reawarethat there has been a postponement 7 opinion as to whether or not there should be adelay in
8 of the implementation of the California High School Exit 8 the administration of the High School Exit Exam to
9 Exam; isthat right? 9 students?
10 A Not exactly. I'm aware that HUMRRO gave a 10 MR. HERRON: Objection. Vague and ambiguous as
11 report and that the Board was to act on that. 11 totime, vague and ambiguous as to whether it concerns
12 | have not received any information about any 12 recent Board action.
13 Board action. 13 Y ou may respond.
14 Q Have you been consulted as to your views as to 14 THE WITNESS: My understanding is the test has
15 whether or not there should be any cessation in the 15 been administered and is being administered to students,
16 implementation of the California High School Exit Exam? | 16 and | think that should continue.
17 MR. HERRON: Vague and ambiguousastotheuse | 17 BY MR. ROSENBAUM:
18 of theterm "cessation.” | object on that ground. 18 Q Why isthat?
19 THE WITNESS: | have been consulted with 19 A So whether or not there are consegquences for
20 respect to psychometrics related to the HUMRRO report 20 graduation, thereis aneed to continue to develop the
21 that was prepared. 21 exam, to develop questions, to maintain its quality.
22 BY MR.ROSENBAUM: 22 Q Andwhy isthat?
23 Q Téel mewhat you mean by that. 23 A So that whenever the Board decides it should be
24 A | was asked questions about the report. 24  implemented, it will be ready to do so.
25 Q And when you say "psychometrics,” just so we're 25 Q Okay. Do you have -- have you expressed that

27 (Pages 102 to 105)




Page 106

Page 108

1 view to anybody? 1 (Therecord was read as follows:
2 A | expect | probably have. 2 "Q Whendidyoutak to
3 Q Towhom? 3 Ms. Belide?
4 A Probably to an attorney in the Attorney 4 "A | don't recall specifically.
5 Generd's office. 5 "Q Within thelast couple of
6 Q Whoisthat? 6 months?
7 A Tracy Stinson. 7 "A | expect s0.")
8 Q Haveyou expressed it to anybody associated 8 MR. HERRON: Ask her about the topic of the
9 with the State Board? 9 conversation.
10 A Probably to Rae Belide. 10 MR. ROSENBAUM: | did ask that.
11 Q Doyourecal what if anything she responded? 11 Q What did you say to Ms. Belisle -- what did you
12 MR. HERRON: | object as attorney-client 12 say to Ms. Belisle within the last two to three months
13 privilege. | havetoinstruct her not to answer. 13 about the subject matter of the High School Exit Exam?
14 Ms. Belisle was general counsel for the Board. 14 A Let meclarify, first, that my discussions with
15 BY MR. ROSENBAUM: 15 Rae Belide began when she was counsel to the Board.
16 Q Didyou expressit to anyone else besides 16 This discussion has been going on for sometime
17 Ms. Belide associated with the State Board? 17 asyou probably know and most of the discussion occurred
18 A Anyone at the State Board, you're asking? 18 earlier on. And any conversation | had in the last
19 Q Or adtaff of the State Board? 19 couple of months was a follow-up to those conversations
20 A Karen Steentofte might have been involved in 20 that we had.
21 thosediscussions. | don't actualy recall. 21 Q Okay.
22 Q What did you say? 22 A And Karen Steentofte may have been involved in
23 MR. HERRON: Objection and instruct younotto | 23 that, aso.
24 answer based on attorney-client privilege. Karen 24 Q Okay. Right now, I'm not interested, without
25 Steentofte was Rae Belide's replacement. 25 waiving my position, in the earlier discussions that you
Page 107 Page 109
1 BY MR. ROSENBAUM: 1 had with Ms. Belisle about the High School Exit Exam
2 Q When did you talk to Ms. Belisle? 2 whenyou believe she was serving as general counsel.
3 A | don't recall specificaly. 3 My question now is. With the follow-up
4 Q Within the last couple of months? 4 discussionsthat you had since she became executive
5 A | expect so. 5 director, can you tell me what the substance of those
6 Q Okay. I'm going to ask the question again, 6 discussions were regarding the High School Exit Exam?
7 what you said to Ms. Belisle. 7 MR. HERRON: Objection based on the
8 Ms. Belisle was serving as executive director 8 attorney-client privilege and | instruct you not to
9 at that point, David. 9 answer to the extent that Karen Steentofte was attending
10 MR. HERRON: That may be, but let's find out 10 the meetings that you had with Rae Belisle on that
11 about the discussion. 11 topic.
12 Was the discussion in the last couple of months 12 MR. ROSENBAUM: Dr. Phillips has stated she has
13 onthistopic? 13 no specific recollection that any attorney was at that
14 MR. ROSENBAUM: That wasthe question, David, | 14 meeting.
15 and she's answered it. 15 Q Go ahead. What did you say?
16 MR. HERRON: Wéll, no, she hasn't answered the 16 MR. HERRON: That'sfalse.
17 timing part of it. I'm glad to let her answer if that 17 Y ou may respond, based on my instruction.
18 wasRae's position. 18 THE WITNESS: | am going to follow his
19 MR. ROSENBAUM: Let's have the witness last 19 instruction.
20 full answer read back, please, my question and her 20 MR. ROSENBAUM: Y ou know, David, the withess
21 answer. 21 has expressed considerable opinion about the High School
22 MR. HERRON: It would be easier just to ask her 22 Exit Exam in the course of her report.
23 when -- 23 MR. HERRON: Uh-huh.
24 MR. ROSENBAUM: No. Read it back. 24 MR. ROSENBAUM: I'm entitled to get all her
25 MR. HERRON: Thisisridiculous. 25 views about the High School Exit Exam --
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1 MR. HERRON: Sure. 1 Q What did you say?
2 MR. ROSENBAUM: -- that she has expressed. And 2 A Again, | don't remember the specific
3 whereas| don't believe that the objection iswell 3 conversations but we talked about essentially the
4 taken, in any position, you can't shield an expert's 4 requirements were legal defensibility on ahigh school
5 viewsby reliance on High School Exit Exam. I'm 5 exit exam and what the psychometric implications of
6 entitled to the full scope of her views on that matter. 6 thosewould be.
7 MR. HERRON: Right. Go ahead and ask her and 7 Q When did those discussions take place?
8 anything that's not privileged sheis glad to tell you, 8 A Asl indicated, they've gone on for along
9 but shewasn't serving as an expert when she was talking 9 time. Those began when she was general counsel to the
10 to counsel when she contracted on the -- for the CDE 10 Board, and when she came back as executive director,
11 and the Board. 11 they have continued in the vein of the same kinds of
12 You're entitled to ask her what she expressed 12 discussion we had had before.
13 in her report and please ask her about everything that's 13 Q Tell measinglething that you said.
14 not privileged and well gladly answer. 14 MR. HERRON: Objection. Asked and answered.
15 MR. ROSENBAUM: I'm -- 15 THE WITNESS: Again, | don't recall the
16 MR. HERRON: Y ou're saying you're entitled to 16 specifics of any particular conversation. | expect that
17 something that's privileged? Isthat right? 17 we probably talked about the Debra P. requirements and
18 MR. ROSENBAUM: I'm saying she's not entitled 18 the Gl Forum case.
19 to assert aprivilege, which isn't well taken in the 19 MR. HERRON: WEe've been going about an hour, so
20 first place, about the subject matter of a purported 20 when you get to a convenient stopping point.
21  expert'stestimony as to statements that she's made. 21 MR. ROSENBAUM: Sure. Give me afew questions
22 MR. HERRON: Shewas acting in therole of a 22 here.
23 consultant, not an expert when she consulted with the 23 Q Do you -- can you tell me anything else you
24 lawyersfor the Board. That's absolutely privileged 24 said about the High School Exit Exam to Rae Belide?
25 and, you know -- 25 A Again, nothing tied to a specific conversation
Page 111 Page 113
1 MR. ROSENBAUM: My positionisclear. 1 but | expect we probably talked about the standards and
2 | take it you're not going to permit me to 2 the parts of the standards that are related to high
3 inquireinto -- are you going to permit me to inquire 3 school exit exams.
4 into any of her statements about the High School Exit 4 Q Didyoutak about whether or not California’s
5 Examto RaeBelisle? 5 High School Exit Exam met those standards?
6 MR. HERRON: Sure. 6 A Again, no specific recollection, but | expect
7 BY MR. ROSENBAUM: 7 we probably did.
8 Q Could you tell mewhat you have stated to 8 Q Do you -- did you state your view as to whether
9 Ms. Belisle about the High School Exit Exam for purposes 9 or not Californiawas in compliance with those
10 of this question when she was not serving as general 10 standards?
11 counsel? 11 MR. HERRON: Objection. Assumes factsnotin
12 MR. HERRON: And when Karen Steentoftewasnot | 12 evidence.
13 present, you may respond to that question. 13 THE WITNESS:. These conversations weren't
14 THE WITNESS: Are you asking now in general 14 really evaluations. They were more an exploration of
15 about anything about the High School Exit Exam -- 15 theissues and the factorsto be considered.
16 BY MR. ROSENBAUM: 16 BY MR.ROSENBAUM:
17 Q Yes 17 Q Tell mewhat you said with respect to the
18 A --adl? 18 exploration of the issues.
19 | don't, again, recall specific conversations. 19 MR. HERRON: Objection. Asked and answered
20 Wetaked about psychometric issues related to that exam 20 severa times.
21 and the requirements for defensibility of high school 21 THE WITNESS: Again, | don't remember any
22 exit exams. 22 specific conversation, but | expect that we talked about
23 Q You taked about those issues with Rae Belisle 23 issuesrelated to test development, validity,
24 when she was not general counsel? 24 reliability, other items contained in the standards.
25 A | believethat's-- yes, | believe that's true. 25 BY MR. ROSENBAUM:
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1 Q Did you ever have a discussion with Rae Belisle 1 Q Okay. Doctor, when did you first learn about
2 about whether or not the High School Exit Exam should be 2 theWilliams case?
3 suspended in its administration? 3 A Areyou asking for adate?
4 A I'veaready indicated to you | don't think 4 Q Yeah.
5 administration should be suspended. 5 A | think it would have been November or December
6 Q That's not my question. My questionis; Did 6 of last year.
7 you ever have adiscussion with Rae Belisle where you 7 Q Okay. Do you recal the circumstances under
8 expressed your view asto whether or not the 8 which you learned about it?
9 administration should be suspended or not? 9 A Anattorney called meto ask if | would be
10 A Wedid not talk about suspension of the 10 interested in serving as an expert witnessin the case.
11 administration, asfar as| recall. 11 Q That was Mr. Salvaty?
12 Q Onemorequestion. Did you ever havea 12 Oh, no. That was Mr. Egan?
13 discussion with Rae Belisle about whether or not the 13 A | don't remember who | talked to first, but it
14 implementation as to whether or not it should be counted 14 would have been one of those two.
15 for purposes of getting adiploma, did you ever have 15 Q What was said about the case at that time?
16 that discussion with Rae Belisle? 16 A We had adiscussion about my genera role asan
17 MR. HERRON: Did you say "counted"? 17 expert witness, theissues that | might address.
18 MR. ROSENBAUM: Y eah, whether or not if you 18 Q What was said about the issues you might
19 passor fail -- 19 address?
20 MR. HERRON: Oh. 20 A | don't have a specific recollection of that,
21 MR. ROSENBAUM: -- that should affect whether 21 but generaly | think we talked about the API, the
22 or not you can graduate from high school. 22 accountability system, and then Dr. Russell's report.
23 THE WITNESS: Yes. 23 Q Anything else you recall?
24 BY MR. ROSENBAUM: 24 A Not at the moment.
25 Q Okay. What did you say? 25 Q Okay. Was compensation discussed?
Page 115 Page 117
1 A Wetaked about the psychometric factors that 1 A Yes.
2 would beinvolved in such adecision. 2 Q What was discussed?
3 Q Didyou ever state your view as to whether or 3 A | told them what my rates were.
4 not it should be implemented, the California High School 4 Q Okay. What rate did you quote?
5 Exit Exam? 5 A $300 an hour for reports and consulting, $500
6 A What | think | stated was certain conditions 6 an hour for deposition and court testimony.
7 that should be met prior to its implementation in order 7 Q SoI'mhelping you here.
8 for that implementation to be defensible. 8 And how much have you received to date for your
9 Q What conditions did you say should be met? 9 work on this case?
10 A Thelegal requirements, notice, Opportunity to 10 A | think it'sjust under $95,000.
11 Learn, following the psychometric standards. 11 Q And did you receive any materials? I'm talking
12 Q Anddid you ever express aview asto whether 12 about thisearly call.
13 or not those standards had been met in California? 13 A Oh, as part of that telephone call?
14 A 1 don't have, nor have | reviewed, sufficient 14 Q Yes.
15 evidenceto offer aprofessional conclusion. 15 A No.
16 What | did do is offer hypothetica 16 Q Did you subsequently receive any materials
17 aternatives. If thisisthe case, then this. If 17 relating to the preparation of your report or your
18 something elseisthe case, something else. 18 testimony?
19 It was up to | believe the Department and the 19 A From?
20 Board to determine whether or not those conditions had 20 Q From counsel.
21  been met. 21 A Yes.
22 MR. ROSENBAUM: Okay. We can take a break 22 Q What did you receive?
23 now. Thanks, Doctor. 23 A | received Michael Russell's deposition and
24 (Recess taken.) 24 some materials that were produced in conjunction with
25 BY MR. ROSENBAUM: 25 that, or perhaps prior to. 1'm not sure when that
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1 actually happened. 1 potential expert in this case?
2 Q Didyou read the Russell deposition in its 2 A Sincel had aready done work in California, |
3 entirety? 3 wascertainly known to the Department and the Board. |
4 A Yes, | believel did. 4 don't know specifically.
5 Q Didyou receive dailies on the Russell 5 Q Bear withme. | know some of this we covered
6 deposition? Do you know what | mean by a"daily"? 6 sol'mnot going to dwell on it.
7 A | don'tthink so. | receivedit al after the 7 Y ou've done work on the High School Exit Exam,;
8 deposition was completed. 8 isthatright?
9 Q Didyou consult with Mr. Salvaty regarding the 9 A | have consulted.
10 conduct of Russell's deposition? 10 Q You consulted on the Stanford 97
11 MR. HERRON: Objection. Vague and ambiguous. | 11 A Yes
12 BY MR. ROSENBAUM: 12 Q You consulted on the CAT 67
13 Q I mean, did he say, "Can you -- here'swhat I'm 13 A | wouldn't say | specifically consulted on
14 thinking of asking" or "What do you think | should 14 that.
15 ask?” 15 Q Did you consult on the subject matter of a new
16 Did you help him with the preparation of the 16 norm reference exam?
17 deposition? 17 A That issue may have come up in discussions.
18 A 1 don't think he asked mein that way. Wedid 18 Q You consulted on Opportunity to Learn?
19 talk about Dr. Russell's report and about the work that 19 A | gave apresentation, yes.
20 | wasdoing in critiquing that report. 20 Q You consulted on Testing Accommodations?
21 Q And that was prior to his deposition, asfar as 21 A Again, | gave apresentation and, yes, I've
22 you know? 22 done some consulting in the area.
23 A | think at least some of the conversations 23 Q I'msorry. Didyou do consulting on the API?
24 were. 24 A Not specifically, no.
25 Q Did you ever suggest any questions that he 25 Q When you say -- did you generdly give
Page 119 Page 121
1 should ask of Russell? 1 consultation onthe API?
2 A | don't have any specific recollection of that 2 A My consulting work involved the actual
3  but | may have. 3 assessment instruments, which are part of the API. |
4 Q Okay. Did you ever suggest any subject areas 4 was not consulted in the actua development of the AP
5 that Mr. Salvaty should explorein the deposition? 5 measure.
6 A Again, | don't have any specific recollection 6 Q Okay. Didyou do any consultation as to how
7 of that, but | probably talked to him about the work | 7 the API should be calibrated?
8 wasdoing for my report and that certainly might have 8 A No.
9 suggested areas of inquiry. And I... 9 Q Or how it should be calculated?
10 Q Did you read the entirety of Russell's report? 10 A No.
11 MR. HERRON: Asked and answered four questions | 11 Q Did you do any consultation on the 11/USP?
12 ago. 12 A No.
13 MR. ROSENBAUM: You'reright. | did. 13 Q How about the awards part of the API?
14 Q Didyou read the entirety of Dr. Russell's 14 A Not that | recall.
15 deposition? 15 Q Or ontheintervention part of the
16 A Yes, | believel did. 16 accountability system?
17 Q And the materials that accompanied it, did you 17 A Not that | recall.
18 read thoseintheir entirety? 18 Q With respect -- | think you told me that you
19 MR. HERRON: Objection. Vague and ambiguous. 19 did do consultation in terms of performance standards;
20 THE WITNESS: Theinformation that | understood | 20 isthat right?
21 tobe part of that production | skimmed through. | 21 A | gave apresentation about that, yes.
22 don't know if | read everything that was in there. 22 Q Didyou make any suggestions about other
23 BY MR. ROSENBAUM: 23 expertsto testify in this case?
24 Q Do you have an understanding, Doctor, as to how 24 MR. HERRON: Objection. Vague and ambiguous.
25 your name came to the attention of counsel asa 25 THE WITNESS: | don't recall being asked that
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1 question. 1 toitssubmission to the court?
2 BY MR.ROSENBAUM: 2 A | don't know.
3 Q Okay. Do you recdl volunteering? 3 Q Any indication Mr. Herron read the report?
4 A No. 4 A You-- what?
5 Q Canyoutell me, Doctor, how you went about 5 Q Withdraw that question.
6 performing your assignment? And I'll try to break this 6 How many drafts did you submit to Mr. Salvaty?
7 down alittle bit. 7 MR. HERRON: If you recall.
8 | take it you read -- you told me you read the 8 THE WITNESS: | think there wasjust one. |
9 Russdl report, right? 9 know hereviewed it at least once.
10 A Yes. 10 BY MR.ROSENBAUM:
11 Q And you read the liability disclosure 11 Q How did he get a copy?
12 statement? 12 A | sentittohim.
13 A | skimmedit. | paid most attention to the 13 Q Did hesend you a copy back with notes?
14 portions dealing with the APl and the assessment 14 A | think we talked about it over the phone.
15 instruments. 15 Q Okay. Didyou ever receive any written notes
16 Q Okay. Anddidyou -- what else did you read 16 from him either on your report or separate?
17 for purposes of preparing this report? 17 A | may have. | don't recall specifically. |
18 MR. HERRON: Objection. Callsfor anarrative. 18 know we talked about it on the phone and | don't
19 THE WITNESS: That's so voluminousan answer. | 19 remember if he sent follow-up or not.
20 Essentialy everything that's cited in the footnotes of 20 Q Okay. What did Mr. Salvaty -- was there more
21 my report is materia that | reviewed or read during its 21 than one phone conversation?
22 preparation. 22 A | don't recall specifically, but there may have
23 BY MR. ROSENBAUM: 23  been.
24 Q Okay. Anything elsethat's not specifically 24 Q Okay. Andwhat do you recall Mr. Salvaty
25 cited in the report? 25 saying to you about the report?
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1 A Notthat | recall. 1 A Basicdly, the version that he saw it, it was
2 Q Didyou submit drafts to Mr. Egan of your 2 incomplete and he said that he liked what he saw and
3 report? 3 would like meto finish the remainder that | had
4 A No. 4 outlined but not yet finished the analysis.
5 Q Toanyoneinthe Attorney General's office? 5 Q Had you previously sent him an outline of the
6 A No. 6 report?
7 Q Didyou have any assistance in the preparation 7 A No.
8 of thisreport, graduate assistant or other experts? 8 Q Okay. And did you send with him -- with the
9 A No. 9 report, did you send him an outline?
10 Q Didyou submit drafts to anyone at the 10 MR. HERRON: If you recall.
11 OMdveny & Myersfirm? 11 THE WITNESS: There wasn't specifically an
12 A Yes 12 outline but there were sections | ft open in the report
13 Q That was Mr. Salvaty? 13 where additional pieces would be inserted.
14 A Yes 14 BY MR. ROSENBAUM:
15 Q Anyone €se? 15 Q What else did he say about the substance of
16 A | don't believe so. He may have shared it with 16 your report?
17 others. 17 A Asl recall, we basically discussed issues
18 Q Did he say that he had shared it with others at 18 about finishing the work that was not yet completed.
19 any point? 19 Q Did he have any substantive comments about the
20 A | don't recall for sure, but | -- it's 20 report?
21 possible. 21 MR. HERRON: Objection. Asked and answered.
22 Q Why do you say that? 22 Y ou may respond again.
23 A Well, for example, | know Mr. Herron hasseen | 23 THE WITNESS: | don't recall any specific
24 it and has acopy. 24 suggestions, but he may have made some comments on
25 Q Okay. Doyouknow if Mr. Herron saw it prior | 25 things he thought were not real clear that he didn't
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1 understand and may have asked me about. 1 from other experts or from Russell's report that appear
2 BY MR. ROSENBAUM: 2 inRussdl'sreport or other treatises or materials.
3 Q Okay. Do you remember what those subject areas 3 I'm just saying of your text --
4 were? 4 Do you know what | mean by that?
5 A | don't recall specificaly. | think they 5 A 1 think so, yes.
6 tended to be the moretechnical sections. 6 Q -- werethere any portions of the report that
7 Q Okay. How long did -- how many conversations 7 appear in other reports that were prepared for other
8 did you have with him about the draft? 8 cases?
9 A | don'trecal. 9 A Not verbatim but certainly the content and the
10 MR. HERRON: Objection. Asked and answered. 10 subject matter appearsin other reports.
11 THE WITNESS: | don't really recall. At least 11 Q Téel mewhat reports you're referring to.
12 one and there may have been more than that. 12 A | have written alot of professional documents,
13 BY MR. ROSENBAUM: 13 research reports, expert witness reports, and so on that
14 Q How long wasthat conversation, the one that 14 include some of the content of this and would have
15 yourecal? 15 similar subject matter.
16 A | don't recall. 16 Q Do you know what SAIT is?
17 Q Wasit more than 20 minutes? 17 A No. | don't think | do.
18 A | just don'trecal. It may have been. 18 Q Doyou know what FCMAT is, F-C-M-A-T, al caps?
19 Q | mean, wasit five minutes? Wasit an hour? 19 A | don'tthink so. If you told mewhat it stood
20 Canyou give mewhat it was closer to? 20 for, maybe | would recognizeit.
21 A 1 just realy don't remember. 21 Q Fiscal Crisis Management Assistance Team.
22 Q Isevery word in this report your words? 22 A No, | don't know anything about that.
23 MR. HERRON: Objection. Vague. 23 Q Do you know what CCR is?
24 MR. ROSENBAUM: I'm sorry. 24 A What doesit stand for?
25 THE WITNESS: | have quoted a number of sources | 25 Q Coordinated Compliance Review.
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1 directly, statutes, sometimes other reports and so on, 1 A | don't know about that.
2 and those are noted and footnoted. 2 Q Do you know -- you mentioned in your report
3 BY MR. ROSENBAUM: 3  WASC, W-A-S-C, the accreditation committee.
4 Q | appreciate your clarification. Except where 4 A Oh, the West -- what isit? Western --
5 asnoted as a quotation to some source, are al the 5 Q -- Association --
6 wordsin thisreport your words? 6 A Yes.
7 MR. HERRON: Objection. Vague and ambiguous. 7 Q Haveyou read any reports that WASC has
8 Y ou may respond. 8 prepared?
9 THE WITNESS: If you're asking did | writeit 9 A No.
10 al myself, the answer isyes. 10 Q You defined for me several minutes ago
11 BY MR. ROSENBAUM: 11 "psychometrics."
12 Q Okay. Doesany section of this report appear 12 Arethere certain treatises, Doctor, that you
13 inany prior reports not related to this case? 13 regard as expert treatises in the subject area of
14 MR. HERRON: By "reports," you mean expert 14 psychometrics?
15 reports? 15 A There are many professional works that one
16 MR. ROSENBAUM: Yes. 16 might consult in that area on avariety of subjects.
17 MR. HERRON: Sorry. 17 Q Haveyou authored any treatisesin the area of
18 THE WITNESS: Oh, maybe | didn't understand 18 psychometrics?
19 it. Areyou talking about the text of what | wrotein 19 A No.
20 here? 20 Q Haveyou authored any -- what is the difference
21 BY MR. ROSENBAUM: 21 between psychometrics and statistics?
22 Q VYes. 22 A Psychometrics focuses primarily on tests and
23 A That's not quoting from -- 23 testinstruments.
24 Q I'mnot interested in particular quotations of 24 Statisticsis atool that psychometricians use
25 statutes that appear in the statute books or quotations 25 inanalyzing test instruments.
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1 Q Haveyou authored any books or treatises in the 1 MR. HERRON: Objection. Her report listsall
2 areaof statistics? 2 of this.
3 A Let mego back for aminute and clarify. 3 BY MR. ROSENBAUM:
4 | was assuming when you were asking before 4 Q Go ahead.
5 that you were asking specifically about atextbook. | 5 Please don't coach like that, David.
6 have authored a number of articles on issues and subject 6 MR. HERRON: It's not coaching.
7 matter related to psychometrics and many of them have 7 BY MR. ROSENBAUM:
8 used statistics. 8 Q Go ahead.
9 Q Okay. | think | asked this but | want to be 9 A Thebulk of the data analysis referred to in my
10 clear and | appreciate your clarification. 10 report comes from work that was done by the Department.
11 Have you authored any books or treatisesin the 11 Q Areyou aware of any other regression analyses
12 areaof psychometrics? 12 besides what you previously referred to regarding
13 MR. HERRON: As compared to reports? 13 Similar Schools?
14 MR. ROSENBAUM: As opposed to -- 14 MR. HERRON: Vague and ambiguous. Object on
15 MR. HERRON: As opposed -- 15 that ground.
16 MR. ROSENBAUM: -- scholarly writings that 16 Can we have that read back, please.
17 appeared in publications or journals. 17 (Record read.)
18 THE WITNESS: | have done one book-length work | 18 MR. HERRON: Okay. You may respond if you
19 that wason legal issuesin testing. 19 understand what he's asking.
20 BY MR. ROSENBAUM: 20 THE WITNESS: | understand you're asking about
21 Q Andwhat isthe name that? 21 regression analyses to develop a Similar Schools Index?
22 A You know, | don't remember the exact -- 22 BY MR.ROSENBAUM:
23 Q It'sinyour vita? 23 Q Isthat what you were referring to when you
24 A It'sthe only onethat says"Handbook" on it. 24 talked to me about Similar Schools?
25 Q And have you authored any books or treatisesin 25 A That was the Department's analysis that |
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1 theareaof statistics? 1 referred to that used the regression technique.
2 A Nothing that was specifically focused on 2 Q Areyou aware of any other regression analyses
3 datigtics per se. | use statistics as atool in the 3 that were done with respect to this case?
4 work that | do. 4 MR. HERRON: Objection. Vague and ambiguous.
5 Q Youknow what aregression analysisis? 5 THE WITNESS: There may have been something
6 A I'msorry. Say that -- 6 citedin Dr. Russall'sreport. | don't quite remember
7 Q Do you know what aregression analysisis? 7 now exactly what he relied on.
8 A Yes 8 BY MR.ROSENBAUM:
9 Q Of courseyou do. What isaregression 9 Q Anything else come to mind?
10 analysis? 10 A Nothing | can recall at the moment.
11 A That'sthe statistical tool for using one 11 Q Okay. Wereyou ever asked to conduct --
12 variableto predict another. 12 perform any regression analyses for purposes of this
13 Q Did you conduct any regression analyses for 13 case?
14  purposes of this case? 14 A Not that | recall.
15 A No. 15 Q Mr. Salvaty ever say to you, "Do you think any
16 Q Any reason why not? 16 regression anaysis would be useful for purposes of your
17 A | relied on the work that had been done by 17 report or for purposes of this case?"
18 others. 18 Anything in sum or substance like that?
19 Q What work are you referring to? 19 A | don't recall anything like that.
20 A Thework of the Department. 20 Q Okay. Didit ever cross your mind that
21 Q What work specifically with respect to the 21 regression analyses might be useful for purposes of your
22 Department are you referring to? 22 report or this case other than what you already referred
23 A Thework in setting up the Similar Schools 23 to?
24 Index. 24 MR. HERRON: Objection. Vague and ambiguous,
25 Q Any other work? 25 callsfor speculation.
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1 THE WITNESS: My focusin terms of doing the 1 Q What was the nature of that data analysis?
2 report was on the specific items | had been asked to 2 A It wasinformation that had been collected on a
3 address, and that'swhat | did. And there was 3 standardization and we were summarizing the data.
4 sufficient data and information already in existencein 4 Q What sort of data?
5 the Department to do that task, in my judgment. 5 A ltwasal test data
6 BY MR.ROSENBAUM: 6 Q What wasthe -- wasit astudy? Wasit an
7 Q When you say "the specificsitems” that you 7 anaysis? What wasit that you were doing?
8 were asked to address, what are those "specific items'? 8 A They were revising norm reference tests.
9 A The AP, the interventions and awards that went 9 Q Which one or ones?
10 with the API and how it has evolved over time and 10 A It wasthe Stanford Achievement Test.
11 evauation of Dr. Russell's report. 11 Q Did that become the Stanford 97
12 MR. HERRON: We're at noon, Mark. Any time 12 A No. Thiswasealier.
13 you're ready. 13 Q Did you have anything to do with the
14 MR. ROSENBAUM: Sure. Why don't wetakea | 14 development of the Stanford 9?
15 break now. 15 A Only that data analysis on the revision.
16 (At the hour of 12:00 P.M., aluncheon 16 Q Okay. Tell me the relationship between that
17 recess was taken, the proceedings 17 dataanaysisand the ultimate development of the
18 toresume at 1:00 P.M.) 18 Stanford 9.
19 (At the hour of 1:13 P.M., the proceedings 19 A That was the work that was done after the test
20 resumed at the same place, the same 20 had been given in the standardization sample.
21 persons being present.) 21 Q What wereyou looking for? To improve the
22 EXAMINATION (Resumed) 22 reliability of thetest? To improve the validity of the
23 MR. ROSENBAUM: Back on the record. 23 test?
24 Q Areyou doing okay, Doctor? 24 A Toreport norms and other information about the
25 A Yes 25 test as developed.
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1 Q Doaoctor, do you know what an [1/USP action plan 1 Q What does that mean?
2 is? 2 MR. HERRON: Objection. Vague and ambiguous.
3 A Yes 3 THE WITNESS: Can you be alittle more
4 Q Haveyou ever read an I1/USP action plan? 4 specific about --
5 A No. 5 BY MR. ROSENBAUM:
6 Q Youdid some work for The Psychological 6 Q Probably not. | don't know what it means to
7 Corporation? 7 report norms about the test. Isthat what you said?
8 A Yes 8 A Yes
9 Q Whatisthat? That'sacap P, cap C. 9 Q What does that mean?
10 A That's atesting company. 10 MR. HERRON: Objection. Vague and ambiguous.
11 Q Whereisit located? 11 MR. ROSENBAUM: | amjust trying to get an
12 A Atthetimethat | did the work, it was located 12 understanding here.
13 inNew York City, | believe. 13 Q Did you help develop the questions? Did you
14 Q Diditwork on particular tests -- that's not a 14 look at questions and say, "Thisis a question that
15 good question. 15 should be maintained on the test” or -- | am clueless.
16 Tell mewhat it did. 16 | don't get exactly what you did. I'm trying to figure
17 MR. HERRON: Callsfor speculation. 17 itout.
18 BY MR. ROSENBAUM: 18 A No, | did not do those things that you
19 Q Atthetime-- you worked with Psychological 19 mentioned.
20 Corporation, right? 20 Q Tell mewhat was your objective.
21 A | worked with them on a project, yes. 21 A It wasto andyze the data from the
22 Q Canyou tell methe nature of that project, 22 standardization.
23 please. 23 Q For what purpose?
24 A It wasadataanalysis on standardized norm 24 A For the purpose of developing the norms and
25 referencetests. 25 reporting on the test instrument.
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1 Q When you say "developing the norms," what does 1 A One probably has been, yes.
2 that mean? 2 Q Withinthe last two or three years?
3 A That means producing the tables that users 3 A Possibly the last three.
4 referto-- 4 Q Okay. And did any of those consultations
5 Q Okay. 5 involvethe Stanford 9?
6 A -- when they give the test. 6 A Not directly. They involve statewide testing
7 Q Who publishesthe Stanford 9? 7 programsthat may have been using that test. | don't
8 MR. HERRON: Currently? 8 recall what specific test was involved.
9 MR. ROSENBAUM: Currently. 9 Q Okay. To the best of your recollection, what
10 THE WITNESS: Harcourt Educational Measurement. | 10 was the nature of the last consultation that you
11 BY MR. ROSENBAUM: 11 performed with Harcourt Educational Measurement?
12 Q Have you ever done any work with Harcourt 12 A ltwasin regard to data analysison an
13 Educational Measurement? 13 equating they had done.
14 A Yes 14 Q Wasit aparticular state -- did it involve a
15 Q What have you done? 15 particular State Assessment Test?
16 A Consulting work. 16 A Yes.
17 Q Tell mewhat the nature of that consulting work 17 Q Which one?
18 hasbeen, please. 18 A Georgia
19 A | don't recall the specifics. It'sbeena 19 Q Youdon't recall one way or the other whether
20 whilesince I've done anything, but specific questions 20 Georgiaused the Stanford 9; isthat right?
21 that they had, that they wanted me to respond to. 21 A | don't recall for sure which test was at issue
22 Q Canyou speak up just alittle hit. 22 atthat time.
23 MR. HERRON: It'shard. Can we move the 23 Q Okay. It could have been the Stanford 9?
24 microphone closer to her? 24 A Possibly.
25 (Discussion off the record.) 25 Q Okay. And areyou still available to Harcourt
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1 BY MR.ROSENBAUM: 1 Educational Measurement if they seek your services and
2 Q Approximately when -- did you consult with 2 they're acceptable to you?
3 Harcourt Educational Measurement on more than one 3 MR. HERRON: Objection. Vague and ambiguous.
4 occasion? 4 THE WITNESS: | don't know that | would say
5 A Yes 5 T"available" | consult on aproject-by-project basis
6 Q On approximately how many occasions? 6 when requested to do so.
7 A Maybe three or four. 7 BY MR.ROSENBAUM:
8 Q Canyoutell methe year or years when that 8 Q Wereyou paid by Harcourt Educational
9 occurred? 9 Measurement on the three occasions we're talking about?
10 A Somewhere around 1986, '87 -- 10 A Yes
11 Q Areyou dtill available to them to consult? 11 Q Canyou tell me how much you were paid on the
12 MR. HERRON: Mark, I'mgoingtoask againthat | 12 last occasion, please.
13 you please dlow her to complete her response to your 13 MR. HERRON: If you recall.
14 questions before you pose another one. 14 THE WITNESS: I'm not sure if my new rate was
15 BY MR. ROSENBAUM: 15 ineffect then or not, so I'm not sure. If it was, it
16 Q | cutyou off. I'msorry. 16 would be the 300 an hour.
17 A Would you ask that again, please. 17 BY MR. ROSENBAUM:
18 Q If you didn't complete your prior answer, 18 Q And can you give me your best estimate as to
19 please go ahead. 19 how many hoursyou put into the last assignment?
20 A | wasgoing to state that was the first one and 20 MR. HERRON: If you have one.
21 the others have been since then. 21 THE WITNESS: Maybe half aday.
22 Q When since 1986-87? 22 BY MR. ROSENBAUM:
23 A | don't remember the specific years, but 23 Q And do you recall how many hours you worked on
24 probably in the '90s. 24 either of the prior two occurrences?
25 Q Withinthelast five years? 25 A | don't recall the specifics on that, no.
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1 Q Okay. Andwho publishesthe CAT 6? 1 Q Okay. Anyoneelse?
2 A | believethat's CTB McGraw Hill. 2 A EdHaertel.
3 Q Haveyou ever done consultation for CTB 3 Q Anyoneelse?
4 McGraw Hill? 4 A Notthat | canrecal.
5 A Notthat | recall. 5 Q Did you take notes of your interview with
6 Q Do you know who was involved with the 6 Mr. Padia?
7 development of the California High School Exit Exam? 7 A No.
8 MR. HERRON: Objection. Vague. 8 Q Didyou tape-record it?
9 MR. ROSENBAUM: Wasit -- you'reright. That 9 A No.
10 wasavague question. 10 Q Wasit anin-person or telephone interview?
11 Q Wasthere aparticular testing company that was 11 A By phone.
12 involved in the development of the California High 12 Q What was the nature of that interview?
13 School Exit Exam? 13 MR. HERRON: Objection. Vague and ambiguous.
14 A Yes 14 THE WITNESS: It involved background
15 Q Which onewasthat? 15 information on the accountability program and
16 A AIR. 16 information on where documents and source material were
17 Q That'sal caps, right? 17 located.
18 A Yes 18 BY MR. ROSENBAUM:
19 Q And have you ever done any consultation work 19 Q What wasthe -- did you -- you sought certain
20 for AIR? 20 background information on the accountability program; is
21 A Yes 21 that right?
22 Q Okay. And on how many occasions? 22 A Yes.
23 A | don't recall how many meetings we had. It 23 Q What information did you seek?
24 wason-- al on asingle project and occurred probably 24 A Basicaly an overview of the program.
25 over atwo-year period. 25 Q How long was the discussion or discussions with
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1 Q What was the nature of that project? 1 Mr. Padia?
2 A Itinvolved the development of the Voluntary 2 A Severa hours.
3 National Test. 3 Q Okay. And did you have more than one
4 Q What isthe Voluntary National Test? 4 discussion with him?
5 A That was atesting initiative under the prior 5 A Yes, | did.
6 Administration. 6 Q On how many?
7 Q Prior Administration, you mean the Clinton 7 A Oh, | don't recall for sure. Probably two or
8 Administration? 8 three.
9 A Yes 9 Q Did Mr. Padia express any concerns about the
10 Q What wasthat two-year period of time? 10 accountability program?
11 A Probably roughly '97 to '99. 11 A Not that | recall.
12 Q Wereyou paid for that work? 12 Q Or about the assessment system?
13 A Yes 13 A Not that | recall.
14 Q Approximately how much were you paid for that | 14 Q Any reason you didn't take notes?
15 work over that period of time? 15 A The purpose of the discussions from my point of
16 A | believe 1,500 aday for the meetings and we 16 view wereto help me gain the big picture, so to speak,
17 had severa one- or two-day meetings. | don't really 17 about the program. In terms of the specifics of my
18 recall how many daystotal it was. 18 report, | went to the original source material in the
19 Q Okay. DoesAIR still exist? 19 documentsto rely on for writing it.
20 A Yes, asfar as| know. 20 Q Thenyou also had a discussion or discussions
21 Q Didyou interview anyone for purposes of the 21 with Mr. Haertel?
22 reports you prepared in this case? 22 A Yes
23 A Yes 23 Q That'sH-aer-t-el; isthat right?
24 Q Whom did you interview? 24 A | believethat's correct.
25 A Bill Padia. 25 Q How many discussions did you have with him?
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1 A About the same, two to three. 1 MR. HERRON: Objection. Asked and answered the
2 Q Werethey by telephone or in person or some 2 question before, vague and ambiguous, callsfor
3 combination? 3 speculation.
4 A By phone. 4 Y ou may respond.
5 Q How long did those discussions take? 5 THE WITNESS: Other than what | mentioned, no.
6 A | would say severa hours. 6 BY MR. ROSENBAUM:
7 Q What was the nature of your discussion with 7 Q Okay. Do you know what -- the group that you
8 Mr. Haertel? 8 talked to me about this morning -- let me strike that.
9 A The same sort of background information about 9 Do you know what the Technical Design Group
10 theprogram. 10 is?
11 Q Why did you seek to talk to Mr. Haertel ? 11 A Yes
12 MR. HERRON: Y ou mean Haertel? 12 Q What isthe Technical Design Group?
13 MR. ROSENBAUM: Haertel. Yes. 13 A It wasagroup created as an offshoot of the
14 THE WITNESS: Haertel, yes. 14 PSAA Advisory Committee to deal specifically with the
15 Because he had been involved in the PSAA 15 dtatistical and technical issues associated with the
16 Advisory Committee and the Technical Design Group. | 16 API.
17 BY MR. ROSENBAUM: 17 Q Okay. Areyouamember of that group?
18 Q Did you take any notes of your discussion with 18 A No.
19 Mr. Haertel? 19 Q Do you know who is?
20 A No. 20 MR. HERRON: Currently?
21 Q Did Mr. Haertel express any concerns about the | 21 MR. ROSENBAUM: That's agood question.
22 accountability program? 22 THE WITNESS: | know that it's generally
23 A Notthat | recall. 23 testing and statistical people. | have seen theligt,
24 Q Or about the assessment system? 24 but | couldn't repeat it to you without looking again.
25 A Not that | recall. 25 BY MR.ROSENBAUM:
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1 Q Incidentally, when we talk about Californids 1 Q Okay. Have you ever spoken at any point to
2 assessment system, what do you take that to include? 2 anyone who you understood to be a member of the
3 A The assessments given by the State as part of 3 Technical Design Group?
4 the STAR program and the High School Exit Examination. 4 A Yes
5 Q Why do you include the High School Exit 5 Q Who?
6 Examination? 6 A EdHaertdl.
7 A Becauseit's a State test. 7 Q Anyoneelse?
8 Q Okay. Any other reason? 8 A Not that | recall.
9 MR. HERRON: Objection. Vague and ambiguous. 9 Q Do you know what the PSAA Advisory committee
10 THE WITNESS: Becauseit's part of the State 10 is?
11 assessment program. 11 A Yes
12 BY MR. ROSENBAUM: 12 Q Does one presently exist?
13 Q Okay. Do you know aBrian 13 A Tothebest of my knowledge, yes.
14 Stecher, S-t-e-c-h-e-r. 14 Q And do you know who is presently a member of
15 A I'veheard the name. It sounds familiar. | 15 the advisory committee, the PSAA Advisory Committeg?
16 don't know him personally. 16 A Again, | have seen thelist of those members
17 Q Do you know what involvement he's had with 17 but could not repeat them to you without looking at the
18 respect to the accountability program in the State of 18 list.
19 Cdifornia? 19 Q Haveyou ever made presentationsto the
20 MR. HERRON: Objection. Vague and ambiguous. 20 Technical Design Group?
21 THE WITNESS: I'm not sure. | think he might 21 A Not that | recall, but they could have been
22 have been on one of the advisory committees. 22 present, some members of that group, at presentations |
23 BY MR. ROSENBAUM: 23 made to the Board or the Department.
24 Q Okay. Do you know what involvement he had, if 24 Q Arethose the presentations we talked about
25 any, with respect to the California assessment system? 25 previously?

38 (Pages 146 to 149)




Page 150

Page 152

1 A Yes 1 andissueswith regard to the Stanford 9 were discussed
2 Q And have you ever made presentations, so far as 2 inthat group, so he may have expressed views.
3 you know, to the PSAA Advisory Committee? 3 | don't remember any specific views or any
4 A Notthat | recall. Again, individual members 4 specific thing he said, but he was part of those
5 may have attended other presentations. 5 discussions.
6 Q And have you ever spoken to any members whom 6 BY MR. ROSENBAUM:
7 you understood to be part of the PSAA Advisory 7 Q Do you remember if he ever expressed any
8 Committee? 8 gpecific concern about the use of the Stanford 9?
9 A Yes 9 A | don't recal that.
10 Q With whom have you spoken? 10 Q It'spossible, you just don't remember one way
11 A EdHaertel. 11 or the other?
12 Q Anyoneelse? 12 A | don't remember his or anyone else's specific
13 A Not that | recall. 13 comments on any particular issue.
14 Q Do you know what the CDE Policy and Evaluation | 14 Q Didanyone as part of the Technical Advisory
15 Divisionis? 15 Committee ever express any concerns about the use of the
16 A I'mawareof it, yes. 16 Stanford 9 as part of the California assessment system?
17 Q What isyour understanding of what it is? 17 MR. HERRON: Objection. Callsfor speculation.
18 MR. HERRON: Objection. Vague and ambiguous. | 18 THE WITNESS: Areyou referring to in Technical
19 THE WITNESS: I'm sure | don't have acomplete 19 Advisory Committee meetings?
20 understanding of al the functions of that department, 20 BY MR. ROSENBAUM:
21 but one of the functionsisthe API and the 21 Q Let'sstart there, yes.
22 accountability program. 22 A | don't recall anything that specific.
23 BY MR. ROSENBAUM: 23 Q Okay.
24 Q Haveyou ever spoken, to your knowledge, to 24 A Our discussions were more about how it was used
25 anybody who is part of the CDE Policy and Evaluation 25 inthe psychometric issues surrounding --
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1 Division? 1 Q Didanyone-- I'm sorry.
2 MR. HERRON: Objection. Asked and answered. 2 Did anyone ever express any concerns about the
3 THEWITNESS: Yes. 3 use psychometrically of the Stanford 9 in any of these
4 BY MR. ROSENBAUM: 4 committee meetings?
5 Q Whoisthat? 5 A | don't recall any comments like that.
6 A Bill Padia 6 Q OrtheCAT 6?
7 Q Anyoneelse? 7 A Not that | recall.
8 A Hisassistant, Clair Rultiner. 8 Q If I don't limit my question to part of the
9 Q Anyoneelse? 9 committee meeting but anyone whom you knew to be a
10 A | think | may have spoken to a couple other 10 member of TAC, did you ever hear anyone express any
11 people, but | don't recall. 11 concerns about the use of the Stanford 9 in the
12 Q Okay. Haveyou ever heard Mr. Padia ever 12 Cdiforniaassessment system?
13 express any concern about the use of the Stanford 9 as 13 A Not that | recall.
14 part of the California assessment system? 14 Q Same question with respect to the CAT 67?
15 A Not that | recall. 15 A Not that | recal.
16 Q Orthe CAT 6? 16 Q Okay. Didyou ever hear anyone express any
17 A Not that | recall. 17 concerns about the California High School Exit Exam as
18 Q Haveyou ever heard Mr. Haertel express any 18 part of TAC?
19 concern about the use of the Stanford 9 as part of the 19 MR. HERRON: Objection. Vague and ambiguous.
20 Cadiforniaassessment system? 20 THE WITNESS:. That topic was discussed
21 MR. HERRON: Could you hear that question? 21 extensively by the Technical Advisory Committeein the
22 THE WITNESS: Yes. 22 form of options and alternatives.
23 MR. HERRON: Okay. 23 BY MR. ROSENBAUM:
24 THE WITNESS: Asl| indicated this morning, Ed 24 Q My questionis-- | appreciate that.
25 Haertel isamember of the Technical Advisory Committee | 25 My questionis. Did you ever hear any concerns
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1 expressed about the High School Exit Exam inany TAC 1 more of the psychometric standards?
2 meeting? 2 A We gave the Department our best advice about
3 MR. HERRON: Objection. Asked and answered, 3 what we believe they needed to do in order to meet those
4 vague and ambiguous. 4 standards.
5 THE WITNESS: What | am suggesting to you is 5 Q Okay. And my questionisalittle bit
6 that we addressed specific issues or psychometric data 6 different.
7 regarding that exam, not an overall determination of 7 My questionis: Was there ever any concern
8 concern about it in total. 8 expressed, to your knowledge, by anyone at a TAC meeting
9 BY MR.ROSENBAUM: 9 that there were problems with the High School Exit Exam
10 Q That'snot my question, though. My question is 10 meeting one or more psychometric standards?
11 concerning total. 11 MR. HERRON: Objection. Vague and ambiguous.
12 My question is specifically calibrated to say 12 Y ou may respond.
13 any concerns whatsoever. It doesn't have to be about 13 THE WITNESS: We were all concerned that the
14 thewhole exam. Any concern about any part of it or any 14 Department develop, obtain and document the best
15 psychometric issue regarding the California High School 15 evidence possible on al of the relevant standards. And
16 Exit Exam, any component of the exam? Any part of the 16 we were concerned that they do athorough job of that
17 implementation? 17 and we provided guidance to them on what we thought
18 Any concerns whatsoever about the California 18 should be done, what additional evidence they might
19 High School Exit Exam? 19 collect, and so on.
20 MR. HERRON: Objection. Compound, vague and 20 BY MR. ROSENBAUM:
21 ambiguous, asked and answered. 21 Q Did you have specific concerns about the High
22 THE WITNESS: When -- asa Technical Advisory 22 School Exit Exam meeting one or more specific
23 Committee, we discussed the High School Exit Exam. We | 23 psychometric standards?
24 are concerned about lots of things: Concerned about 24 A | was concerned that they have evidence to
25 defensihility, concerned about meeting psychometric 25 document each of the relevant standards.
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1 standards. And all those things get discussed at those 1 Q Okay. Inlooking at -- in evaluating the exam,
2 mesetings. 2 were you concerned that the exam might not meet one or
3 BY MR. ROSENBAUM: 3 more specific psychometric standards?
4 Q What concerns were expressed about the 4 MR. HERRON: Objection. Vague asto time.
5 defensibility of the California High School Exit Exam? 5 MR. ROSENBAUM: At any point.
6 MR. HERRON: Objection. Callsfor speculation. 6 THE WITNESS: My job, as| saw it, wasto
7 THE WITNESS: | don't recall what any 7 identify for them what the relevant standards were and
8 particular individual said with regard to that. 8 what evidence they needed to collect and document in
9 BY MR. ROSENBAUM: 9 order to meet that standard, and | was concerned that
10 Q Canyou tell me anything that was said in any 10 they doit well for all standards that were relevant.
11 TAC meseting regarding the defensibility of the 11 BY MR. ROSENBAUM:
12 CadliforniaHigh School Exit Exam? 12 Q Okay. But my questionis: Did you personaly
13 A | don't remember anything specificaly. | can 13 ever have any concern that the High School Exit Exam
14 tell you generally that the concerns are what we 14 might not meet one or more specific psychometric
15 discussed thismorning: Meeting the standards set by 15 standards?
16 court cases, meeting the psychometric standards set by 16 MR. HERRON: Objection. Vague asto time,
17 the profession. 17 vagueas--
18 Q Were there specific concerns expressed about 18 MR. ROSENBAUM: At any --
19 the CdliforniaHigh School Exit Exam regarding meeting | 19 MR. HERRON: -- to theway it's phrased.
20 specific psychometric standards? 20 MR. ROSENBAUM: I'm sorry.
21 A Wewere concerned that they meet all the 21 Q Atany paint.
22 standardsthat are relevant. 22 MR. HERRON: Asked and answered.
23 Q Wasthere ever any concern expressed by anybody | 23 THE WITNESS: If you're asking if | provided
24 at aTAC meeting of which you are aware that the 24  advice that they needed to do certain things that may
25 CdiforniaHigh School Exit Exam would not meet oneor | 25 yet not have been done at a particular point in time to
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1 deveop the defensible assessment, yes. 1 issueand that it would have been the genera
2 BY MR. ROSENBAUM: 2 recommendation of the group that that occur.
3 Q What advice did you give in that regard? 3 BY MR. ROSENBAUM:
4 A | don't recall the specifics of that but it's 4 Q And did that occur?
5 the sameissues that we talked about this morning: The 5 A | understand that it did, yes.
6 court requirements and the requirements in the 6 Q Areyou certain of that?
7 psychometric standards. 7 MR. HERRON: Objection. Asked and answered the
8 Q Therearealot of psychometric standards, 8 question before.
9 right? 9 THE WITNESS: My recollection of the
10 A Yes. 10 discussionsin the meeting is that there were pretest
11 Q Werethere particular standards that you were 11 dataavailablefor theitems.
12 concerned about that you gave advice on? 12 BY MR. ROSENBAUM:
13 A | was concerned about and gave advice on al of 13 Q Didyou find personally that the pretest data
14 theonesthat are relevant to this particular 14 met the professional standards, as you understood them?
15 examination. 15 MR. HERRON: Objection. Vague and ambiguous,
16 Q Which ones are those? 16 overbroad, assumes facts not in evidence.
17 A Inorder to give you agood answer to that, | 17 THE WITNESS: | don't recall actually looking
18 would need to have the standardsin front of meandthen | 18 at the pretest data. Thiswas an activity that was
19 | could point to the particular chapters and standards 19 described to usin the meeting.
20 foryou. 20 BY MR.ROSENBAUM:
21 Q All right. I will get those for you but 21 Q Okay. Wereyou professionally satisfied that
22 ditting here today, can you remember any of the 22  the pretest data satisfied what the State of
23 standards that you articulated recommendations about 23 Cdifornia-- you believe the State of California should
24 based on your concerns? 24 do to meet the psychometric standards?
25 A | cantalk about topics that will be covered. 25 MR. HERRON: Objection. Vague and ambiguous.
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1 | can't cite specific standards without having that in 1 MR. ROSENBAUM: I'll ask that question
2 front of me. 2 differently. I'll withdraw it.
3 Q What were the topics? 3 Q Didyou undertake any investigation or inquiry
4 A Vdlidity, reliability, standards-setting, 4 to specifically determine whether or not the pretest
5 equating, test administration, test devel opment. 5 datathat was discussed at the meeting met the
6 Q What were your concerns about test development? | 6 psychometric standards, as you understood them, for test
7 MR. HERRON: Objection. Assumesfactsnotin 7 development?
8 evidence, vague asto time. 8 A 1 did not do any independent analysis.
9 THE WITNESS: The test standards specify 9 Q Do you know if anybody did?
10 certain things that atest developer should do when 10 A Not that I'm aware of.
11 developing atest, and one of the thingsthat TAC did 11 Q Okay. Now, when you say "validity," what do
12 wasdiscuss with the Department different waysthat they | 12 you mean by that?
13 could meet that requirement. 13 MR. HERRON: Objection. Asked and answered.
14 BY MR. ROSENBAUM: 14 THE WITNESS: Let me back up aminute.
15 Q And one of the things that the standards call 15 Y our prior question, that could be construed to
16 for are the administration of pilot tests; isn't that 16 be part of the external evaluators analysis of the
17 right? 17 test.
18 A | don't recall whether the standards mandate 18 BY MR. ROSENBAUM:
19 that assuch, but that is an activity that istypically 19 Q Okay.
20 conducted in test devel opment. 20 A Sol think there may be some information there
21 Q And you recommended that pilot tests, certain 21 about that issue.
22 pilot tests be conducted with respect to the High School 22 Q Do you know whether thereis or not?
23 Exit Exam; isn't that true? 23 A | don't think | can speak to that in any detail
24 MR. HERRON: Objection. Argumentative. 24 without reviewing those reports to see exactly what was
25 THE WITNESS: | believe the TAC discussed that 25 there.
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1 Q When you used theword "validity" afew moments | 1 Q Report, any evaluation.
2 agointalking about the psychometric standards, what 2 A Theexternal evaluator has looked at the
3 did you mean by that? 3 validity of the test.
4 A Measuring -- accurately measuring what you 4 Q Doyou know if the external evaluator utilized
5 intend to measure. 5 datisticsin evaluating the validity of the California
6 Q Help me understand this, Doctor. 6 High School Exit Exam?
7 Are there such things as validity scores or 7 A Again, | haven't looked at those reportsin a
8 vadlidity indices? 8 longtime, but | believethereis statistical
9 MR. HERRON: Objection. Vague. 9 information presented as part of that analysis.
10 THE WITNESS: "Validity" is primarily a 10 Q Who wasthe externa evaluator of the
11 judgmenta process. Sometimes there are statistics that 11 CdiforniaHigh School Exit Exam?
12 arepresented as one piece of evidencein judging 12 A HumRRO.
13 validity. 13 Q Andwereyou involved in any way in the
14 BY MR.ROSENBAUM: 14 selection of HUmMRRO to be the external evaluator?
15 Q Okay. Andwhen you say sometimes statistics 15 A Not that | recall.
16 are presented, what do you mean by that? 16 Q Haveyou ever done any consulting work for
17 MR. HERRON: I'm sorry. | didn't hear the 17 HumRRO?
18 question. Hisvoiceis dropping off. 18 A Not that | recall.
19 (Record read.) 19 Q Didyou ever specifically express any concerns
20 THE WITNESS: | mean that statistical numerica 20 about the validity of the California High School Exit
21 information can be a part of the evidence in describing 21 Exam?
22 thevalidity of thetest. 22 MR. HERRON: Objection. Vague asto time.
23 BY MR. ROSENBAUM: 23 THE WITNESS: Asl indicated, in the Technical
24 Q Were such statistics utilized with respect to 24 Advisory Committee we were concerned with all of the
25 evaluating the validity of the California High School 25 standardsin that there be adequate documentation of
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1 Exit Exam? 1 thosestandards. That would be one of them.
2 MR. HERRON: Objection. Callsfor speculation. 2 BY MR. ROSENBAUM:
3 MR. ROSENBAUM: If you know. 3 Q How do you document the validity of the test?
4 THE WITNESS: What statistics are you referring 4 A What kind of test are you referring to?
5 to? 5 Q A statewide assessment test.
6 BY MR. ROSENBAUM: 6 A Norm referencetest? Standards test?
7 Q Weéll, you told me afew moments ago that 7 Q Standardstest.
8 sometimes statistics can be used to help evaluate the 8 A A standardstest is developed based on content
9 validity of thetest. 9 standards that have been developed and approved by the
10 Am | understanding you correctly? 10 State. Items are written to those standards, and then
11 A Yes. 11 theitemsare evaluated individually by content experts
12 Q Were statistics utilized with respect to the 12 and persons of diverse background for their match to the
13 Cdiforniaexit exam in the manner in which you just 13 content standards.
14  described for me? 14 Q How do you go -- help me -- break down this
15 MR. HERRON: Objection. Callsfor speculation. 15 processfor me.
16 MR. ROSENBAUM: If you know. 16 | takeit part of the processislook at the
17 THE WITNESS: By whom? 17 standards themselvesto see what the content of the
18 BY MR. ROSENBAUM: 18 standards are.
19 Q By anybody. 19 Isthat part of the process you just described
20 MR. HERRON: Same objection. 20 tome?
21 THE WITNESS: | don't know what everybody might | 21 A Yes.
22 havedonein that regard. 22 Q Okay. And then part of the processis you make
23 BY MR. ROSENBAUM: 23 adetermination as to whether or not the content that's
24 Q Do you know if anyone has done that? 24 reflected in the standards appears in the curriculum
25 A Areyou asking specifically for areport? 25 that students are supposed to be taught; is that right?
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1 A That's not part of the vaidity determination 1 Q If -- you'vegiven advice -- am | correct that
2 that you are asking about. 2 you've given advice about establishing curricular
3 Q Okay. Isit part of any of the determination 3 vdlidity?
4 with respect to the psychometric standards? 4 A Yes.
5 MR. HERRON: Objection. Vague and ambiguous. 5 Q You'vedonethat scores of times?
6 Y ou may respond if you understand what he's 6 A A number of times.
7 asking you. 7 Q What do you tell your audience -- strike that.
8 THE WITNESS: Wéll, if you're asking about 8 Y our audience in those circumstances, they are
9 curricular validity, then theissue of curriculum would 9 often State Boards of Education or Department of
10 bereevant inthat case. 10 Education staffs? Isthat right?
11 BY MR. ROSENBAUM: 11 Isthat typically who you're talking with?
12 Q Okay. And how do you go about finding out if 12 A Canbe.
13 the content that isreflected in the content standards 13 Q Okay. Or advisory groups on technical issues
14 appearsin the curriculum that teachers teach? How do 14  with respect to tests for states; is that right?
15 you do that? 15 A It canbe.
16 MR. HERRON: Objection. Vague and ambiguous, | 16 Q What do you tell them as to how you establish
17 assumesfacts not in evidence. 17 curricular validity with respect to surveying teachers?
18 THE WITNESS: There are several methods for 18 What do you tell them to do?
19 collecting evidence that's relevant to curricular 19 MR. HERRON: Objection. Callsfor anarrative,
20 validity. 20 vague and ambiguous, overbroad.
21 BY MR. ROSENBAUM: 21 THE WITNESS: First of al, theresalot that
22 Q Tell mewhat those several methods are, please. 22 can besaidinthat area, so you might be asking for a
23 A One method isto survey teachers. 23 two-hour discussion here about atopic.
24 Q Okay. Any other methods? 24 And there are not specific criteria but,
25 A Looking at district scope and sequence 25 rather, the discussion focuses on what you want to look
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1 information or other information about the curriculum. 1 for and what are the various factors that would be
2 Q Okay. Any other methods? 2 important to do the best job that you can do.
3 A Looking at textbooks and instructional 3 BY MR. ROSENBAUM:
4 materials. 4 Q What are those factors?
5 Q Any other methods? 5 MR. HERRON: Objection. Vague and ambiguous,
6 A That'sal I canrecal at the moment. 6 incomplete and improper hypothetical.
7 Q Okay. With respect to thefirst one, surveying 7 THE WITNESS: It'svery difficult to answer a
8 teachers, isthere aprofessiona method as to how that 8 question like that in the abstract, because it depends
9 survey isto be conducted that you subscribe to? 9 on the specific facts and circumstances of the
10 A Thereisno one particular method for doing 10 particular assessment in question.
11 that. 11 BY MR.RROSENBAUM:
12 Q Okay. Isthere anumber or a percentage of 12 Q Hassuch asurvey been undertaken, to your
13 teachersin the subject areathat you believe should be 13 knowledge, with respect to the California High School
14 surveyed? 14 Exit Exam?
15 MR. HERRON: Objection. Assumesfactsnotin | 15 A | believe the external evaluator has collected
16 evidence, vague and ambiguous. 16 datarelevant to curricular validity.
17 THE WITNESS: There aren't, to my knowledge, 17 Q Haveyou examined that data?
18 gpecific criteria such as you're describing. 18 A | have read the report.
19 BY MR. ROSENBAUM: 19 Q Okay. And did you have any problems with the
20 Q Arethe criteriathat you as a professiona 20 methodology that the external evaluator utilized with
21 utilizeto judge whether or not the survey is sufficient 21 respect to his survey of teachers concerning curricular
22 for purposes of establishing curricular validity? 22 vdlidity?
23 A | think it's a matter of professiona judgment, 23 A With surveys, there are always issues that you
24 looking at all the facts and circumstances of the 24 look at in evaluating asurvey. One of them is response
25 sampling and the data collection. 25 rate. It'sniceto get everyone to respond but you
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1 rarely do. 1 ratesthat HumRRO obtained when it took the teacher
2 | think the evaluator said in the report that 2 surveys?
3 they didn't get aslarge aresponse rate as they had 3 A How did | take them into account to do what?
4 hoped to or would have liked to. 4 Q Didyou draw any conclusions from them? |
5 Q Wereyou concerned about the integrity of the 5 mean, did you say, "Thisteacher survey isnot worth
6 results based upon the response rate? 6 looking at because the response rate isto low"?
7 MR. HERRON: Objection. Vague and ambiguous. 7 Did you say, "I'm not going to give it alot of
8 Y ou may respond if you understand. 8 credence because the response rate isto low" or did you
9 THE WITNESS: | don't really know what youmean | 9 say, "l think the response rate is sufficient for meto
10 about "integrity." It would have been nicer to have had 10 draw conclusions'?
11 more participation if they could have. 11 MR. HERRON: Objection. Assumesfactsnotin
12 | read the report to say that they made every 12 evidence, compound.
13 effort possible to get people that they had requested 13 THE WITNESS: | read the report with the
14 responses from to respond, including following up on the 14 awareness that they had not obtained responses from
15 data 15 everyone but that they had used diligence to get as much
16 BY MR. ROSENBAUM: 16 information asthey could and, certainly, any
17 Q But my questionis-- well, did you disregard 17 information is better than not having information and
18 the-- did you say, "WEell, then, | just can't pay 18 having to guess.
19 attention to the data that they've collected because the 19 So the information iswell worth paying
20 responserateistoo low"? 20 attention to, asyou put it.
21 A No. 21 BY MR. ROSENBAUM:
22 Q Okay. Andwhy isthat? 22 Q Okay. Now, you aso told me a second method
23 MR. HERRON: Objection. Vague and ambiguous. | 23 involves-- | may not have gotten this quite correct so
24  Why iswhat? 24 correct meif I'm wrong here -- district scope and
25 Y ou may respond if you have the faintest idea 25 sequenceinformation.
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1 what he'stalking about. 1 Isthat right?
2 THE WITNESS: Can you rephrase that to tell me 2 A Yes
3 what -- 3 Q What does that mean?
4 BY MR.ROSENBAUM: 4 A That'sinformation they develop in a subject
5 Q Sure. If the response rate had been a 10th of 5 areathat delineates what'sto be taught at each grade
6 apercent of the teachers who -- to whom the surveys had 6 level and sometimes additiona information about use of
7 been sent, would you have said -- would you have 7 the materialsin doing so.
8 regarded that as a sufficient response rate to pay 8 Q Wasthat done with respect to the California
9 attention to the results, to form judgments based upon 9 High School Exit Exam?
10 thoseresults? 10 MR. HERRON: Objection. Callsfor speculation.
11 A | expect the evaluator would not have gone 11 THE WITNESS: | didn't personally do that.
12 forward with the study under those circumstances. 12 BY MR. ROSENBAUM:
13 Q All right. With respect to the response rate 13 Q Doyouknow if it wasdone at all?
14 that HUmRRO received when it conducted these surveys, 14 A | believe the external evaluator talked to
15 when you looked at those response rates, at any point 15 district personnel and that may have been part of that
16 didyou say, "These response rates are too low for me to 16 discussion when they were talking about the content of
17 draw any conclusions from them"? 17 thetest and the curriculum.
18 MR. HERRON: Objection. Vague and ambiguous, | 18 It's also possible that the department people
19 asked and answered. 19 looked at that, aswell.
20 THE WITNESS: | wouldn't say that they're too 20 Q Do youknow for afact whether the Department
21 low todraw any conclusions. Theresponse rateisa 21 peopledid do that?
22 variable or a caution you take into account when you 22 A | know that there are ongoing discussions with
23 look at the results. 23 school people about these issues. | don't have any
24 BY MR.ROSENBAUM: 24 specific knowledge or recollection of that activity.
25 Q How did you take into account the response 25 Q Okay. Regarding the survey of the teachers you
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1 weretalking about several moments ago, has that ever 1 Q Did you ever disagree with any of the

2 been done, to your knowledge, with respect to any part 2 recommendations that -- strike that.

3 of the STAR assessment program? 3 The recommendations from TAC go to the State

4 MR. HERRON: Objection. Vague. 4 Board; isthat right?

5 THE WITNESS: This goes back to what we talked 5 A Not formaly like that.

6 about this morning, that curricular validity is 6 Q Towhom do they go?

7 appropriate when you're making high-stakes decisions 7 A Asl recdll, | don't think there are formal

8 about individual students. 8 recommendations that go anywhere.

9 BY MR. ROSENBAUM: 9 We have a discussion with Department and Board
10 Q Thethird method that you talked to me about 10 members present of various topics related to the State
11 wastextbook -- looking at textbooks and other 11 assessment system.

12 instructional methods; is that right? 12 Q And did TAC formulate certain recommendations
13 A Other instructional materials. 13 that were passed on to these personnel ?
14 Q I'msorry. Why isthat amethod that is 14 A Notinaformal sense.
15 utilized professionally? 15 Q Youtalked to me earlier about the phrase
16 A Many courses are structured around textbooks 16 "Opportunity to Learn"; isthat right?
17 and the content of textbooks, so that is one way of 17 A | believe you mentioned it this morning.
18 finding out what information was contained in a 18 Q Okay. Andyou gave a presentation about
19 particular course. 19 Opportunity to Learn in California?
20 Q Okay. And do you know if that has been done 20 A Yes
21 with respect to the California High School Exit Exam at 21 Q What isyour definition of the phrase
22 any point for purposes of establishing curricular 22 "Opportunity to Learn"?
23 vdlidity? 23 MR. HERRON: Objection. Vague and ambiguous,
24 A TheHigh School Exit Exam, as are the STAR 24 callsfor speculation, vague asto --
25 dtandards exams, was developed to match the California 25 MR. ROSENBAUM: Actudly, | will --
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1 standards. 1 MR. HERRON: -- context.

2 And, as | understand the textbook adoption 2 MR. ROSENBAUM: Actualy, | will reframe that

3 process, one of the things they do islook at the match 3 question.

4 of the textbook content to the standards, so | believe 4 Q Do you have adefinition of "Opportunity to

5 there was some analysis along those lines that was done. 5 Learn"?

6 Q Okay. And you approved of that asa 6 MR. HERRON: Same objection.

7 methodology for establishing curricular validity? 7 THE WITNESS: | don't have a specific

8 A | think it's a useful piece of evidence. 8 definition. Thereisaway in whichit's used typicaly

9 Q Why isthat? 9 inapsychometric sense.

10 MR. HERRON: Objection. 10 BY MR.ROSENBAUM:

11 THE WITNESS: Why iswhat? 11 Q Okay. Andwhat way isthat?

12 BY MR. ROSENBAUM: 12 A That isaword that has been used more recently
13 Q Why isit auseful piece of evidence? 13 inasimilar way that curricular validity is used, and

14 A Because, as| indicated, textbooks are used to 14  many people understand those terms to mean essentially
15 define the content of courses and the instruction 15 the same thing.

16 seguence and State -- the State Board adopted textbooks | 16 Q Isthat your understanding?

17 that they felt most closely matched the California 17 A That's generally how the terms are used.

18 standardsin the requisite subjects and grades. 18 Q Okay. And would that mean, Doctor, based on
19 Q Within TAC, Dr. Phillips, did you ever express 19 what you told me this morning and then repeated this
20 any opposition to any of the recommendationsthat came | 20 afternoon, that -- would you apply Opportunity to Learn
21 out of that committee? 21 tothe STAR assessment system?

22 MR. HERRON: Objection. Vague. 22 MR. HERRON: Objection. Vague and ambiguous,
23 THE WITNESS: | don't understand really the 23 callsfor speculation.

24 nature of your question. 24 THE WITNESS: Asl| indicated this morning, the
25 BY MR. ROSENBAUM: 25 curricular validity requirement which was often also
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1 referred to as Opportunity to Learn applies to tests 1 to determine whether or not students have received
2 wherethere are high stakes for individual students, a 2 Opportunity to Learn; isn't that true?
3 high stakes for individual students that are on the High 3 MR. HERRON: Objection. Argumentative,
4 School Exit Exam but not on the STAR test. 4 overbroad, vague and ambiguous, assumes facts not in
5 BY MR. ROSENBAUM: 5 evidence.
6 Q And regarding Opportunity to Learn, are there 6 THE WITNESS: If you're asking me what kinds of
7 certain criteriathat you apply based on your 7 information might be in atalk on Opportunity to Learn
8 professional expertise to determine whether or not 8 or that dealt with curricular validity, typicaly |
9 Opportunity to Learn has been provided to students? 9 would talk about the court cases and the particular data
10 MR. HERRON: Vague and ambiguous. Object on | 10 that was collected in those cases that the judge found
11 that basis. Cadlsfor speculation, overbroad. 11 satisfied professional requirements; talk about the
12 THE WITNESS: Asl| indicated this morning, it's 12 psychometric standards and what they say; and about
13 amatter of looking at -- looking at and evaluating all 13 different ways going about collecting the kinds of
14 theavailable evidence. 14 information and types of information that might be
15 BY MR. ROSENBAUM: 15 collected in that regard.
16 Q Well, if | said to you, "Doctor, | want you to 16 BY MR. ROSENBAUM:
17 tell meal the available evidence that you would think 17 Q Okay. I don't want you to have to repeat
18 would be pertinent to an Opportunity to Learn anaysis 18 yourself, but | also want to make sure | have a complete
19 with respect to the California High School Exit Exam," 19 answer from you.
20 what evidence would you point me to? 20 The types of datathat you tell your audiences
21 MR. HERRON: Objection. Incomplete and 21 to collect, isthat what we been talking about: These
22 improper hypothetical, calls for speculation, vague and 22 teacher surveys, the district scope of information and
23 ambiguous. 23 thetextbooks and other instructional materials? Is
24 Y ou may respond. 24 that what you tell them to focus on?
25 THE WITNESS: If you're asking for specific 25 A l--
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1 kinds of evidence that might be collected about 1 Q | don't want to leave anything out.
2 curricular validity, it would be the methods and 2 A | don't direct them to collect anything
3 evidence we aready talked about: The textbooks, 3 specificaly. | explain to them that curricular
4 surveying teachers, and so on. 4 vdidity is established by all different types of
5 BY MR. ROSENBAUM: 5 evidenceand | talk about the types and | talk about
6 Q Okay. Anddid you -- when you spoke -- when 6 what was considered sufficient in the particular court
7 you made your presentation in California about 7 cases.
8 Opportunity to Learn and Testing Accommodations, 8 And then it's up to the particular client or
9 | just want to focus on the Opportunity to Learn part, 9 state department of education to decide what -- which
10 did you tell your audience what evidence should be 10 methods they're going to pursue and how they're going to
11 collected to determine whether or not Opportunity to 11 dothat.
12 Learn criteriawould be satisfied? 12 Q Okay. In--the California High School Exit
13 A | actually don't recall specifically what was 13 Exam has anumber of different subject areas; isn't that
14 inthat particular talk, so | can't say. 14 right?
15 Q Okay. Butthetalk that you gavein 15 A Waell, if you're asking what tests students
16 Cdlifornia, isn't it truethat it's similar to other 16 take, thereisan English language artstest, thereisa
17 talksthat you've given to other state bodies on similar 17 mathematics test.
18 subjects? 18 Q Any other subject areas that you're aware of ?
19 MR. HERRON: Objection. Vague. 19 A Atthistime, | believeit'sjust the two
20 THE WITNESS: The content, topics, et cetera 20 subject areas.
21 that were covered are similar to topicsthat are 21 Q Do you know if they are planning to expand
22 discussed in other forums as you suggested. 22 that, the subject areas?
23 BY MR. ROSENBAUM: 23 A I'mnot sureif there are any immediate plans
24 Q Okay. And when you talk in these forums, you 24 todothat. There have been discussions about the
25 tell your audience what sort of data should be collected | 25 possibility of testing in other areas.
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1 Q Do you have arecommendation -- 1 minutes. Isthat okay?
2 MR. HERRON: Objection -- 2 Q Arethere-- have you ever undertaken an
3 BY MR. ROSENBAUM: 3 investigation, Doctor, to determine whether or not there
4 Q -- asto whether or not to expand to other 4 are students who have taken the mathematics part of the
5 areas? 5 CdiforniaHigh School Exit Exam who have not had access
6 MR. HERRON: Same objection. Vague and even 6 to theinformation tested on that exam?
7 ambiguous. 7 A | have not done any investigations of that type
8 THE WITNESS: Can you reask the question, 8 independently.
9 please? 9 Q Okay. Andif | change the question from
10 BY MR. ROSENBAUM: 10 mathematics to English language arts, the same answer?
11 Q Yeah. Haveyou ever made arecommendation that | 11 A Same answer with respect to studies?
12 the High School Exit Exam include other subjects areas 12 Q | shortcut the question too much.
13 besides English language arts and mathematics? 13 Have you undertaken any investigation to
14 A Thecontent of aparticular state'sexamisa 14  determine whether or not there are California students
15 policy decision that should be made by a policy body. 15 who have taken the English language arts portion of the
16 It'suptothe State of California, in my judgment, to 16 CdiforniaHigh School Exit Exam who have not had access
17 decide what areas they want to test, what areas they 17 totheinformation tested on that exam?
18 want to have standards. 18 A You'ereferring now to curricular validity,
19 My job isto tell them how to do that in a 19 instruction on the California standards that are
20 psychometrically appropriate way. 20 covered?
21 Q Sol takeit that means you have never said to 21 Q Yes.
22 anybody, "Y ou should include other subject areas besides | 22 A I'venot done any independent investigation.
23 English language arts and mathematics as part of the 23 Q Okay. Hasanyone, to your knowledge, on the
24 High School Exit Exam"? 24 Technical Advisory Committee undertaken such
25 A My recommendations are psychometric. 25 investigations?
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1 Q Okay. To your knowledge -- let me make a 1 A | don't know.
2 foundation question. 2 Q Okay. Sitting heretoday, do you -- do you
3 Have you ever undertaken any investigation to 3 have aview asto whether or not there are students who
4 determine whether or not students who have taken -- 4 have taken the mathematics part of the California High
5 dtrikethat. 5 School Exit Exam who have not had access to the
6 Students can take the California High School 6 information tested on that exam?
7 Exit Exam at different pointsin their school career; 7 MR. HERRON: Objection. Callsfor speculation.
8 isn'tthat right? 9th grade? 10th grade? 11th grade? 8 BY MR. ROSENBAUM:
9 A No. 9 Q | don't want you to speculate so if you -- if
10 Q When -- when -- can they take it on more than 10 it'sjust pure speculation, just tell me that.
11 oneoccasion? 11 A | haven't collected information on that matter.
12 A Yes 12 Q Okay. And same question with respect to
13 Q Doyou know on how many occasionsthey cantake | 13 Englishlanguage arts, and | take Mr. Herron's
14 it? 14 admonition about speculation.
15 A | don't remember for sure how many. Probably 15 Do you have aview as to whether or not there
16 atleastfive 16 areCadliforniapublic school students who have taken the
17 Q Okay. Andisit the same exam they take each 17 CdiforniaHigh School Exit Exam English language arts
18 time? 18 section who have not had access to the information
19 A No. 19 tested onthat exam?
20 Q Andwhy are they changed? 20 MR. HERRON: Same objection.
21 A For security. 21 THE WITNESS: Again, I've not collected any
22 Q Okay. And-- 22 information about that.
23 MR. HERRON: Mark, we've been going an hour, if 23 MR. ROSENBAUM: Okay. We can take our break
24 you'd liketo bresk at a convenient time. 24 now. Thanks.
25 MR. ROSENBAUM: Yesh. Just give meafew more | 25 MR. HERRON: Okay.
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1 (Recess taken.) 1 MR. HERRON: Objection. The question callsfor
2 BY MR. ROSENBAUM: 2 anarrative, vague and ambiguous.
3 Q Doctor, you know, | think | have been able -- | 3 Y ou may respond.
4 think | was negligent, Doctor, in getting an answer. 4 THE WITNESS: There are lots of people who have
5 Did -- and if you did answer thisfor me, | 5 knowledge and training in that areawhom | respect. |
6 apologize. 6 hesitate to even think about alist without something in
7 Are there certain treatises that you regard as 7 front of me. Very easy to forget, leave people out. |
8 expert treatises in the area of psychometrics? 8 don't even realy know where to begin exactly.
9 A There are certain textbooks that are used in 9 BY MR. ROSENBAUM:
10 instructional coursesin the area and certain reference 10 Q Tell methe names of the persons you do
11 worksthat are used by many or most psychometricians. | 11 consider that you recall at thistime.
12 Q What are the reference works that you regard to 12 A You'reasking for just peoplein general or --
13 beexpert in the area of psychometrics? 13 Q Expertsinthe area of educational measurement.
14 A Essentialy, | guessyou're asking me for 14 MR. HERRON: Objection. Vague and ambiguous.
15 what'sinatypical psychometrician'slibrary, which 15 THE WITNESS: If you could be alittle more
16 oftenisvery large over theyears. A lot of different 16 specific about the kind of expertise you're talking
17 thingsthat peoplerely on. 17 about, | could probably respond more directly.
18 Q ButI'minterested in you. 18 BY MR. ROSENBAUM:
19 What tregtises or reference books do you rely 19 Q I'mtalking about, for example, the area of
20 upon as an expert in the area of psychometrics? 20 reliability, validity of statewide assessment tests.
21 A That depends alot on theissue I'm dealing 21 MR. HERRON: Do you have his question clearly
22 with. 22 inmind?
23 Q Say we'retalking about state assessment tests. 23 BY MR. ROSENBAUM:
24 Arethere particular -- particular treatises or 24 Q We can break that down further. First with
25 reference books you rely upon? 25 respect to standards-based tests.
Page 187 Page 189
1 MR. HERRON: Objection. Vague and ambiguous, 1 MR. HERRON: Again, if you know what he's
2 overbroad. 2 asking, go ahead and respond.
3 Y ou may respond. 3 THE WITNESS: No, I'm really not sure | do.
4 THE WITNESS: Again, it depends on what aspect 4 Normally when I'm asked a question like that,
5 of the state tests you're talking about. 5 people ask me with regard to something specific they're
6 BY MR.ROSENBAUM: 6 interested in addressing. "Validity" in general isa
7 Q What about regarding establishing reliability 7 huge subject and one would probably recommend someone
8 orvalidity? 8 different depending on what the specific application
9 A There are anumber of different textbooks that 9 was
10 dea with thoseissues. There's also the standards, of 10 BY MR. ROSENBAUM:
11 course. Thereisawork called "Educational 11 Q Téll me, then, Doctor, tell me the personsin
12 Measurement" that's put out about every 10 years or so 12 thefield of educational measurement whom you regard as
13 that collects information on those various topics by 13  expert.
14 leading scholarsin thefield. 14 MR. HERRON: Objection. Vague and ambiguous.
15 Q Whoisthe author or who are the authors of 15 Y ou may respond. He'sjust asking you to do
16 Educational Measurement? 16 your best. He understands you may not remember
17 A Eachtimeit has an editor and the editors are 17 everyone, but feel free to do your best.
18 different. 18 THE WITNESS: I'm sorry. Coming up with names
19 Q Who wasthe last editor of which you're aware? 19 likethat off thetop of my head is hard. I'm not good
20 A Robert Brennan. 20 at doing that.
21 Q Do you regard Robert Brennan as an expert in 21 BY MR. ROSENBAUM:
22 the areaof educational measurement? 22 Q Okay. You have-- you have qualified asan
23 A Yes. 23  expertin assessmentsin litigation, isthat right, test
24 Q Anyone else whom you regard as an expert in the 24 assessment?
25 areaof educational measurement? 25 A My areaof expertiseis psychometrics.
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1 Q Okay. Do you consider your area of expertise 1 your report; isn't that right?
2 intervention programs as part of the accountability 2 A | think that'strue.
3 programs? 3 Q What did you mean by it?
4 MR. HERRON: Objection. Vague. 4 MR. HERRON: You'll haveto point her to a
5 MR. ROSENBAUM: Itisvagueand I'll break it 5 specific part of the report.
6 down. 6 MR. ROSENBAUM: It'sthroughout her report,
7 Q Do you have an understanding of the meaning of 7 actualy. Let'sseeif | can shortcut this. I'm not
8 the phrase "intervention programs" as part of 8 tryingtotrick her. I'mjust trying to get acommon
9 accountability systems? 9 vocabulary here.
10 A I'mfamiliar with the interventions that are 10 Q When you talk about "alignment” in your
11 part of the API system and the accountability in 11 report -- and if want to look at your report, | don't
12 Cdifornia 12 care. That'sfine.
13 Q Okay. And do you consider yourself an expert 13 But when you talked about "alignment,” were you
14 astointervention programs like the intervention 14 talking in the same terms we were talking earlier when
15 programsthat are part of the API? 15 we spoke of curricular validity?
16 MR. HERRON: Objection. Vague. 16 MR. HERRON: Objection. Vague.
17 THE WITNESS: If you mean how to best go about | 17 THE WITNESS: No.
18 them or in terms of carrying them out, | have not been 18 BY MR. ROSENBAUM:
19 involvedin that kind of work. My work isinvolved with | 19 Q Okay. What did you mean by "aign"?
20 the psychometric aspects of an accountability program. 20 A Alignment asit'stypically used in
21 BY MR. ROSENBAUM: 21 psychometrics has to do with whether or not the items on
22 Q Okay. Haveyou done any publishing in the 22 thetests aretesting specific standards that have been
23 scholarly journals or in books or textbooks with respect 23 articulated by the State.
24 tointervention programs of the type you described? 24 In other words, the match -- whether each item
25 A Notthat | recall. 25 in the tests can be mapped to a particular standard for
Page 191 Page 193
1 Q Do you know, Doctor, the percentage of students 1 that grade and subject.
2 inCdiforniawho arein courses where their teachers 2 Q Okay. To your knowledge, has there been any
3 utilize textbooks as a primary method to communicate 3 analysisto determine degrees of alignment with State
4 standards-based material ? 4 standards with respect to the California High School
5 MR. HERRON: Objection. Vastly overbroad, 5 Exit Exam?
6 calsfor speculation, vague and ambiguous. 6 MR. HERRON: Objection. Vague. Her report
7 THE WITNESS: | don't know any specific 7 spesksfor itself on this point, aswell.
8 numbers, but, in general, most teachers rely on some 8 THE WITNESS: The test specifications for the
9 textbook or instructional materialsin their courses, 9 High School Exit Exam were drawn from the standards and
10 and the State Board has approved textbooks for that 10 eachitem that appears on the test is evaluated for
11 purpose. 11 whether or not it matches the test specifications, which
12 BY MR. ROSENBAUM: 12 inturn are drawn from the standards.
13 Q And could you tell me, please, the basis for 13 BY MR. ROSENBAUM:
14 that answer. 14 Q Okay. Thanks.
15 MR. HERRON: Objection. Vague. 15 What about with respect to the STAR assessment
16 Y ou may respond. 16 system? At any point, to your knowledge, has there been
17 THE WITNESS: | believe | saw minutes of Board | 17 an analysisto determine alignment of questions on the
18 meetingsin which textbook adoption issueswere part of | 18 STAR assessment system with State standards?
19 that agenda. 19 A Yes.
20 BY MR. ROSENBAUM: 20 Q Okay. And who has undertaken that analysis?
21 Q Doaoctor, are there states, to your knowledge, 21 A Areyou asking about the norm reference test or
22 that have assessment tests that are 100 percent aligned 22 the standardstest?
23 with state standards? 23 Q Both, but we can break it down, if you'd like.
24 A What do you mean by "100 percent aligned"? 24 With respect to the -- what did you call the
25 Q | mean -- well, you used the word "aligned” in 25 second part?
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1 A The standards test. 1 Cadliforniathe same as the Stanford 9 that's
2 Q Yes. With respect to the standards test, has 2 administered in Pennsylvania? Are there portions of the
3 there been an aignment analysis? 3 Stanford 9 that areidentical?
4 A That isdone as part of the test development 4 MR. HERRON: Objection. Callsfor
5 activity. 5 gpeculation.
6 Q And to your knowledge has there been an 6 Go ahead.
7 evaluation to the degree of alignment between the 7 BY MR. ROSENBAUM:
8 questions on the norm reference test and State standards | 8 Q If you know.
9 at any point in the existence of the STAR system? 9 A No.
10 A Yes 10 Q Hasthere been -- there are certain questions
11 Q Okay. And who has conducted that evaluation? 11 onthe Stanford 9 that are norm referenced?
12 MR. HERRON: Objection. Callsfor speculation. | 12 A Theentire Stanford 9 is norm referenced.
13 MR. ROSENBAUM: If you know. 13 Q Okay. And maybe you answered thisfor me, but
14 THE WITNESS: Thetest publisher. 14 your testimony isthat publisher did an alignment
15 BY MR. ROSENBAUM: 15 analysis of the Stanford 9 with the California state
16 Q Okay. And your testimony isthat the test 16 standards?
17 publisher has specifically evaluated the degree to which | 17 MR. HERRON: Objection. Asked and answered,
18 questionson the -- let's break it down, on the 18 same question.
19 Stanford 9 are aligned with California State standards? 19 Go ahead.
20 A Yes 20 THE WITNESS: Yes, at theinitiation of the
21 Q And hasthat been for every year in which the 21 program.
22 Cdifornia-- the Stanford 9 was utilized as part of the 22 BY MR. ROSENBAUM:
23 STAR assessment system? 23 Q Okay. And how did they go about doing that, do
24 MR. HERRON: Objection. Callsfor speculation. | 24 you know? | don't want you to guess.
25 BY MR. ROSENBAUM: 25 A 1 know in agenera way how those things are
Page 195 Page 197
1 Q If you know. 1 done. | don't know specifically who did what to produce
2 A | am aware of an analysis that was done prior 2 that analysisin that case.
3 tothe adoption of the Stanford 9 asthe STAR norm 3 Q Generaly, what's done?
4 reference test. 4 A Generaly content experts have a copy of the
5 There may have been additional work doneby the | 5 state standards that are being matched and a copy of the
6 publisher and/or the Department in subsequent years, 6 test, and item by item they look at the standards to see
7 particularly with respect to the augmentation and the 7 if thetest item measures something in the standards.
8 augmented tests. 8 Q Okay. And do you repeat those resultsin one
9 Q Okay. But with respect to the Stanford 9, do 9 of your tablesin your report?
10 you know whether the Department of Education has 10 A 1 do report some alignment data in my report,
11 undertaken an alignment analysis? 11 yes.
12 A That iswith respect to the Stanford 9. 12 Q That the Stanford 9 publisher evaluated from
13 Q Okay. With respect to the questions that are 13 that evauation?
14 not the augmented questions, do you know if that 14 A Yes
15 analysis hastaken place? 15 Q Okay. And was there alignment data that you
16 MR. HERRON: Objection. Vague. 16 did not report from the Stanford 9 analysis of
17 THE WITNESS: Can you say that one moretime | 17 Californiastandardsthat didn't get into your report?
18 for me, please? 18 A Yes.
19 BY MR. ROSENBAUM: 19 Q Okay. And how did you decide what data you put
20 Q Sure. Let meseeif | understand it. 20 inand what datayou didn't put in?
21 The Stanford 9 has a set of norm reference 21 A | used the data that | was able to obtain.
22 questions that are utilized throughout the country. 22 Q Okay. What doesthat mean? | mean, was there
23 Isthat right? 23 datathat you sought from the Stanford 9 evaluation that
24 A No. 24 you were unable to obtain?
25 Q Okay. Isthe Stanford 9 that's administered in 25 A Yes.

50 (Pages 194 to 197)




Page 198

Page 200

1 Q Okay. What data was that? 1 and used some of hisdatain my report that | thought
2 A That was alignment data by objective. 2 wasuseful and relevant.
3 Q By objective? 3 BY MR. ROSENBAUM:
4 A Yes 4 Q Didyou disagree with any of the methodology
5 Q What do you mean by "objective'? 5 that you saw Rogosa usein any of his reports?
6 A The Cdifornia standards are organized into 6 MR. HERRON: Objection. Vague, assumes facts
7 objectives, and this would be a compilation of items 7 notin evidence.
8 matching objectives. 8 THE WITNESS: Asl indicated, | don't even know
9 Q Okay. Isthat -- isthat Table 1? 9 how many he'sdonetotal.
10 A Yes 10 BY MR. ROSENBAUM:
11 (Discussion off the record.) 11 Q Just the ones you read?
12 BY MR.ROSENBAUM: 12 A Theonesthat | specificaly cited toin my
13 Q Do you know David Rogosa? 13 report | read in detail and believe that his analyses
14 A | don't know him personally. 14 wererelevant and useful in this context.
15 Q You never had a conversation with him? 15 Q My question isalittle bit different.
16 A Not that | recall. 16 When you read over his reports, in any of the
17 Q Haveyou ever heard him make a presentation? 17 reportsthat you read did you have any concerns about
18 A Not that | recall. 18 any of the methodology he utilized for any purpose?
19 Q Haveyou reviewed al of hisreportswith 19 MR. HERRON: Objection. Asked and answered,
20 respect to -- who is David Rogosa -- strike that. 20 callsfor speculation, overbroad, vague and ambiguous.
21 What is your understanding of who David Rogosa | 21 Y ou may respond.
22 iswith respect to the California assessment system? 22 THE WITNESS: I'm not sure what you mean about
23 A | believe he'samember of the Technical Design 23 "concerns." | was concerned with the information he was
24 Group. 24 presenting and its relevance to the particular topics
25 Q And has he prepared reports as -- in his 25 that | wasdiscussing, and | felt that it was useful and
Page 199 Page 201
1 capacity with respect -- with regard to the Technical 1 appropriate information for that purpose.
2 Design Group, so far as you know? 2 BY MR.ROSENBAUM:
3 A He has prepared reports about the California 3 Q Okay. If my questionisnot clear, |
4 system and Cdiforniadata. | don't know in what 4 apologize. I'll try to clarify it for you.
5 capacity he did those. 5 What I'm concerned about isthis. I'm not
6 Q Do you know how many reports he has prepared? 6 limiting my question to those portions of his reports
7 A No. 7 that you extracted and discussin your report.
8 Q How many -- have you read his reports? 8 I'm saying: The universe of the reports that
9 A I'veread several. 9 you read, was there any point where you said, "l don't
10 Q Which reports have you read? 10 believe that the methodology that Rogosais utilizing
11 A I'veread reportsthat are on the Cdlifornia 11 meets professional psychometric standards’?
12 Department of Education website. 12 A | don't recall that.
13 Q Okay. Haveyou evaluated the methodology that 13 Q Okay. Haveyou, Doctor, undertaken any
14 David Rogosa utilized for purposes of those reports? 14 anaysisregarding the effect of the California budget
15 MR. HERRON: Objection. Vague and ambiguous. 15 that wasjust passed -- strike that.
16 THE WITNESS: Can you tell me which methodology | 16 Did you know that Californiajust enacted a
17 you havein mind? 17 budget?
18 BY MR. ROSENBAUM: 18 A | think | heard that on the news.
19 Q Wadll, let me start with a broad question and 19 Q Haveyou undertaken any inquiry to determine
20 thenwe can narrow it alittle bit. 20 theeffect of that budget on the STAR system?
21 Have you reviewed his methodology to determine 21 MR. HERRON: Y ou mean since yesterday when the
22 whether or not it meets professional standards? 22 budget passed?
23 MR. HERRON: Objection. Vague and ambiguous, 23 MR. ROSENBAUM: Well, let's start there. Y eah.
24 overbroad. 24 THE WITNESS: No.
25 THE WITNESS: I'veread severa of hisreports 25 BY MR. ROSENBAUM:
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1 Q Had you looked at any budget proposal s? 1 MR. HERRON: Yeah. Unfortunately, | don't have
2 A The budget istotally beyond the scope of what 2 oneeither but I'll 1ook.
3 |looked at in my report. 3 MR. ROSENBAUM: Thank you.
4 Q Okay. 4 Q When did the program start? Not the awards
5 A My opinions are based on psychometric topics 5 program but the assessment system. What isyour
6 andissues. 6 understanding of when the assessment system began?
7 Q Do you know how the budget cuts will affect the | 7 A | believe 1998 was the first year of the
8 STARsystem,if at al? 8 assessment program.
9 A | don't know what's in the budget or not init. 9 Q And there were three different types of awards
10 Q Okay. You taked to me-- you mentioned 10 aspart of that program; isthat right?
11 earlier that one of your concerns that you discussed 11 A No.
12 with Mr. Herron was the awards part of the California 12 Q Téell methedifferent types that you're aware
13 assessment system; isthat right? 13 of.
14 A | don't recal it being aconcern. | recall it 14 A There were no awards as part of that program.
15 being atopic -- 15 Q Okay. And did there come atime when awards
16 Q Onh. 16 were added to the program?
17 A --that heindicated | waslikely to be 17 MR. HERRON: I'll just object. | mean, you can
18 questioned about in the deposition. 18 ask her these questions but as you pointed out when |
19 Q Okay. Well, hewasright. 19 wasdeposing Dr. Rogosa, they're al set forthin her
20 MR. HERRON: It'sjust your normal 20 report.
21 circumstances. 21 MR. ROSENBAUM: They are and I'm not going to
22 MR. ROSENBAUM: Very sharp. 22 spend her time -- I'm just using it as a predicate
23 Q Hasthe awards -- | want to make sure we're 23 question.
24 taking the same vocabulary. 24 MR. HERRON: Okay.
25 Has the awards program -- is that a phrase that 25 BY MR. ROSENBAUM:
Page 203 Page 205
1 you're comfortable with, "the awards portion of the 1 Q When did the first awards appear as part of the
2 assessment program™? 2 program?
3 A There are awards that are part of the API 3 A Aspart of the assessment program that you're
4 accountability system. 4 asking about?
5 Q And you talk about those awards in your report, 5 Q Yes
6 right? 6 A They aren't part of the assessment program.
7 A Yes 7 Q Aspart of the accountability program.
8 Q Okay. Hasthe awards -- have the awards 8 A | believe that wasin 1999.
9 changed since the implementation of the program, so far 9 Q Okay. And do you have an understanding as
10 asyou know? 10 to -- do you think that --
11 A Yes 11 A Let mejust correct that. | think it wasthe
12 Q Okay. And how have they changed, to your 12 1999-2000 academic year. | think maybe the first awards
13 understanding? 13 weren't actually given until 2000.
14 A My recollection is that there were three 14 Q What's your understanding of the purpose of the
15 different types of awardsin the first year of the 15 awards?
16 program -- 16 A To reward schools that need certain criteria
17 Q Whichwaswhat? What was thefirst year? 17 for awards eigihility.
18 A | have achart that talks about that. 18 Q Now, isit part of your area of expertiseasa
19 Do you want me to just list them for you? 19 psychometrics expert to make a judgment asto the value
20 They'rein Chart 10 of my report. 20 of those awards as part of an accountability program?
21 Q Yeah. No, my question -- | cut you off. 21 MR. HERRON: Objection. Vague and ambiguous.
22 And, David, if it'spossible, | don't have a 22 BY MR. ROSENBAUM:
23 colored report, with colors. It'svery attractive. 23 Q Isthat within the scope of your expertise?
24 MR. HERRON: It isattractive. 24 MR. HERRON: Same objection.
25 MR. ROSENBAUM: If one could be supplied -- 25 THE WITNESS: Awards are considered an
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1 important part of an accountability system, and they're 1 program.
2 something that psychometricians discuss, particularly 2 Q Whoiseligiblefor the AB 1114 awards?
3 with respect to motivation to do well on assessments 3 A Those were school teachers and principals.
4 that are part of an accountability system. 4 Q Okay. Andwho wasédligible for the SB 1667
5 BY MR. ROSENBAUM: 5 awards?
6 Q Okay. Ismotivation important to the validity 6 A Staff at the school site, plus the school.
7 and reliability of an assessment system? 7 Q To your knowledge, have there been any awards
8 MR. HERRON: Objection. Vague and ambiguous. 8 aspart of the California accountability program that
9 THE WITNESS: Motivation isimportant in 9 studentsare digible for?
10 getting studentsto do their best on atest. 10 A Wadll, certainly the High School Exit Exam for
11 BY MR. ROSENBAUM: 11 individua studentsistied to adiploma. | don't know
12 Q Okay. Andwhy isthat important? 12 if you're classifying that as an award.
13 A  Why iswhat important? 13 There may be awards given by individual
14 Q For purposes of an assessment system, to get 14 schools, and | think there are assessmentsin the State
15 studentsto do their best? 15 assessment system that may give awards, but | don't
16 A If you want to get an accurate assessment of 16 think as-- if you're asking about the API
17 what astudent knows and can do, you want them to give 17 accountability by itself, I'm not aware of any awardsto
18 theteststheir best effort. 18 individua students on that.
19 Q Okay. Now, as part of your work on TAC, did 19 Q Okay. Okay.
20 you concern yourself with the existence of the awards 20 Did TAC ever recommend that there be an awards
21 programs? 21 program for individual students either as part of the
22 A No. 22 STAR system or as part of the High School Exit Exam?
23 Q Okay. Haveyou, yourself, undertaken any 23 MR. HERRON: Objection. Callsfor speculation.
24 analysisto determine the impact of the award systems as 24 THE WITNESS: | don't recall any discussions
25 part of the California assessment program -- or 25 aong thoselines.
Page 207 Page 209
1 accountability program? 1 BY MR.ROSENBAUM:
2 A What do you mean by "impact"? 2 Q Okay. The Governor's Performance Awards, do
3 Q The degree to which they had influence, 3 thosestill exist, to your knowledge?
4  performance. 4 A | believe they were given for two years and
5 MR. HERRON: Objection. The report speaks for 5 then discontinued.
6 itself, vague and ambiguous. 6 Q Do you know the reason they were discontinued?
7 THE WITNESS: | did collect data and report 7 A My understanding was that no resources were
8 dataabout the awards program and about what's happened 8 available.
9 totest scores and APl measures over time. 9 Q Okay. And did you have aview asto whether or
10 MR. ROSENBAUM: Okay. Thethree-- I'mjust 10 not those awards should be continued?
11 making thisas apredicate, David. 11 MR. HERRON: Objection. Vague asto time,
12 Q Thethreetypes of awards, what are they? 12 vague and ambiguous as phrased.
13 A The GPA. The Governor's Performance Awards; 13 MR. ROSENBAUM: That's agood point.
14 the AB 1114 awards, which are their certificated staff 14 Q At thetime they were discontinued, did you
15 performance incentive act awards; and the SB 1667 15 know that was on the table, that there was consideration
16 awards, which are the school site employee performance 16 of discontinuing them?
17 bonus awards. 17 A | don't think so.
18 Q You'relooking at aparticular chart in your 18 Q Okay. Didyou regard the Governor's
19 report? 19 Performance Awards as important to the purpose of the
20 A Yes. 20 accountability system?
21 Q Whichisthat? 21 A | think both awards and interventions are
22 A Chart 10. 22 important in accountability systems.
23 Q Thank you. And the Governor's Performance 23 Q Why isthat?
24 Awards, who iseligible for those awards? 24 MR. HERRON: Objection. Vague.
25 A Schools that met eligibility criteriafor the 25 THE WITNESS: Why iswhat?
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1 BY MR. ROSENBAUM: 1 they still exist?
2 Q Why are awards important to an accountability 2 A Again, | believe they were only given during
3 system? 3 thefirst year.
4 A Asincentives and rewards to schools for 4 Q Okay. And do you know why they were
5 improving performance. 5 discontinued?
6 Q Didyou ever express any concern about the 6 A Again, it'smy understanding that it was a
7 discontinuation of the Governor's Performance Awards? 7 resourceissue.
8 A | don't think | was ever asked about that. 8 Q Okay. And did you -- same question | asked you
9 Q Inyour own mind, did you ever have any concern 9 before: Do you know -- did you know that a
10 about the discontinuance of the Governor's Performance 10 discontinuation of the SB 1667 awards was on the table
11 Awards? 11 beforeit actually happened?
12 A My understanding is that was a policy decision 12 A | don't think so.
13 that was made for which | don't have adequate 13 Q Okay. And at any of your TAC meetings, did the
14 information or knowledge to evaluate. 14 discontinuation of any of the awards we've just been
15 Q Psychometrically, did you have any concerns 15 talking about, the Governor's Performance Award, the
16 about the discontinuance of the Governor's Performance 16 1114 or the 1667 awards, did the subject matter of their
17 Awards? 17 discontinuation ever come up?
18 MR. HERRON: Objection. Vague and ambiguous. | 18 MR. HERRON: Objection. Callsfor speculation.
19 Y ou may respond. 19 THE WITNESS: | don't recall any discussions
20 THE WITNESS: | don't think that's a 20 about that.
21 psychometric issue. 21 BY MR. ROSENBAUM:
22 BY MR.ROSENBAUM: 22 Q Okay. When you spoke to audiences of State
23 Q Okay. The AB 1114 awards, to your knowledge, 23 officials about the start-up of the State accountability
24 dothey dtill exist? 24 program, did you ever talk about the value of awards?
25 MR. HERRON: | think you had an extra"1" in 25 A | didn't do that.
Page 211 Page 213
1 there. 1 Q Okay. Youdidn't. What didn't you do?
2 MR. ROSENBAUM: | probably did. 1114. AB 2 A | didn't speak to people about the start-up of
3 1114 3 theaccountability system.
4 THE WITNESS: | believe they were only given 4 Q When you talked to them about the start-up of
5 thefirst year. 5 the assessment system, did you ever talk about the value
6 BY MR. ROSENBAUM: 6 of awards as part of the accountability program?
7 Q And when -- do you know why they're no longer 7 MR. HERRON: Objection. Assumesfactsnotin
8 continued? 8 evidence, vague and ambiguous.
9 A My understanding is that was another budget 9 MR. ROSENBAUM: What did you say?
10 consideration. 10 MR. HERRON: Assumes facts not in evidence,
11 Q And I don't want you to have to go through the 11 vague and ambiguous.
12 whole litany of the response you just did for me, but 12 MR. ROSENBAUM: Okay.
13 did you know that the discontinuation of the 1114 awards | 13 THE WITNESS: When the assessment program
14 wason thetable? 14 began, there was no accountability system.
15 A You mean before the decision was made? 15 BY MR. ROSENBAUM:
16 Q Yeah 16 Q Okay. Atany pointin any of your discussions,
17 A | don't think so. 17 didyou ever talk about the value of awards as part of
18 Q Okay. And from apsychometric point of view, 18 the accountability program?
19 interms of psychometric objectives, did you ever feel 19 A | wasn't consulted about the accountability
20 any concern about the discontinuation of the AB 1114 20 program, per se.
21 awards? 21 Q Okay. Didyou give any thought to talking to
22 A Again, that's not a psychometric decision. 22 David Rogosa as part of the preparation of your report?
23 Q Why isn't that a psychometric decision? 23 A That'shard to say. | don't remember. |
24 A That'sapolicy decision. 24 thought about talking to alot of people and | didn't
25 Q Okay. Andthe SB 1667 awards, do you know if 25 redly have timeto do alot of that and determined that
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1 thebest information and best evidence was written 1 dsatute. Thisisthe PSAA statute and it'son page 11
2 documentation, and | did make a decision to go after 2 at the bottom of the page.
3 that. 3 | guessthat -- that one actually isthe
4 Q Okay. Toyour knowledge, did -- strike that. 4  purpose of the schooling. It's actually at the end of
5 Did Mr. Salvaty ever talk about David Rogosa? 5 that portion that -- thislaysthe predicate. Thefirst
6 MR. HERRON: Objection. Callsfor speculation. 6 sectionslay the predicate --
7 THE WITNESS: Not that | recall. 7 Q Okay.
8 BY MR. ROSENBAUM: 8 A --for the purpose of the accountability
9 Q To your knowledge, was there ever any 9 system.
10 discussion about David Rogosa preparing areport or 10 Weéll, they list several thingsthat are true.
11 testifying inthis case? Did you ever hear anything 11 They state the purpose of the public school system and
12 about that? 12 theinterests of the people of Californiato ensure
13 A Not that | recall at thistime. 13 certain things about education for students.
14 Q You'refamiliar with the phrase "educational 14 And they cite information about recent
15 accountability"? We have been talking about that? 15 assessment results and then the last portion says,
16 A | specifically deal with the Cdifornia 16 "To remedy this, the Stateisin need
17 accountability system in my report. 17 of an immediate and comprehensive
18 Q Okay. And have you dealt with other 18 accountability system to hold each of the
19 accountability systems of states? 19 State's public schools accountable for the
20 MR. HERRON: Objection. Asked and answered. 20 academic progress and achievement of its
21 THE WITNESS: Yes. 21 pupils within the resources available to
22 BY MR. ROSENBAUM: 22 schools."
23 Q Okay. And what's your definition of the phrase 23 Q Okay.
24 "educationa accountability"? 24 A And that's quoted specifically from the
25 MR. HERRON: Objection. Vague and ambiguous. | 25 statute.
Page 215 Page 217
1 THE WITNESS: Accountability programs are 1 Q And you adopt that as the purpose of your
2 generally understood to be assessment programs that are 2 understanding of the accountability system for
3 used to evaluate schools. 3 Cdlifornia?
4 BY MR.ROSENBAUM: 4 A | used the State's decision about that, yes.
5 Q Okay. And for what purposes? 5 Q Andwithin that -- and that's at page 11 of
6 MR. HERRON: Objection. Vague and ambiguous. 6 your report?
7 THE WITNESS: Areyou asking in general or for 7 A Yes
8 Cdlifornia, specificaly? 8 Q And the phrase that you just read to me,
9 BY MR. ROSENBAUM: 9 "..within the resources available to schools,” do you
10 Q Let'sstart out -- isthere adifferencein 10 seethat phrase?
11 your mind between in general or for California? 11 A Yes
12 A Different states do somewhat different things 12 Q What would you understand that to mean?
13 inaccountability programs. 13 A That schools should use whatever resources they
14 Q What isyour understanding of the purpose of 14 have available to teach academic knowledge and content
15 Cadlifornias accountability system? 15 standards as specified by the State to the students --
16 A Weéll, probably the statute best speaksto that, 16 toall studentsin the school.
17 which | do quotein my report. 17 Q Tél me, Doctor, what you understand the word
18 Q It'sredly acolorful report. 18 "resources' to mean.
19 (Discussion off the record.) 19 MR. HERRON: Objection. Vague.
20 THE WITNESS: Would you like me to read the 20 THE WITNESS: | think answering that question
21 relevant section that's on page 11? 21 would be somewhat speculative. | think you'rereally
22 BY MR.ROSENBAUM: 22 asking me what did the legislature mean, and the best
23 Q You canjust point meto what you consider to 23 information on that would be to read some of the
24 bethe purpose of the California accountability system. 24 legidative analysis and proceedings to see how they use
25 A Weéll, they listed the purposein the 25 that word.
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1 BY MR.ROSENBAUM: 1 Q Arethere other components?
2 Q Actually, that's not what I'm asking you. 2 A Yes.
3 When you saw the word "resources’ in the 3 Q What arethey?
4 section that you just read, what did you understand it 4 A Oh, again, without something in front of me, |
5 tomean? 5 don't know if | can give you acomplete list.
6 MR. HERRON: Objection. Assumesfactsnotin 6 There's the Golden State exam, there's an
7 evidence, calsfor -- 7 English language devel opment test.
8 MR. ROSENBAUM: I'm glad to step back on that. 8 Thisiswhat | can think of.
9 Q Didyou have an understanding -- when you read 9 Q Doyou know if the Golden State exam is till
10 the subsection (d) that appears at page 11 of your 10 administered in California?
11 report and you saw the word "resources," did you havean | 11 A Last| heard, it was, but there were
12 understanding of what that word meant? 12 discussions about whether it could be replaced.
13 A 1 do not know specifically what the legislature 13 | don't know if afinal decision has been made
14 intended when they enacted it that way. "Resources’ are | 14 on that.
15 often generaly assumed to include human resources, 15 Q Didyour committee consider the question of
16 fiscal resources. 16 whether or not it should be replaced?
17 Q Okay. 17 MR. HERRON: "It" being the Golden State exam?
18 A Any other materials that the school may have. 18 MR. ROSENBAUM: Yeah.
19 Q Butdid you have -- was that your definition or 19 THE WITNESS: We had amore global discussion
20 didyou not have adefinition? | just want to know what 20 about overlap among assessments and options that might
21 you considered the word "resources’ to mean, if 21 alow some of that overlap and duplication to be
22 anything? 22 diminated.
23 MR. HERRON: Objection. Asked and answered. 23 BY MR. ROSENBAUM:
24 THE WITNESS: | don't think | really thought 24 Q Do you personally hold aview as to whether or
25 about a definition because that was not the focus of the 25 not the Golden State exam should continue to be
Page 219 Page 221
1 report. 1 administered?
2 The report focused on the accountability of the 2 A Again, that's not a psychometric decision.
3 public schools and how the accountability system and the 3 That'sapolicy decision.
4 APl wereimplemented to that end. 4 Wheat | do is help the State think about how to
5 BY MR. ROSENBAUM: 5 achieveits purposes and when they decide to administer
6 Q Thank you. Have you ever given any 6 atest for aparticular purpose, how to do that in a
7 consideration to comparing the fiscal resources 7 psychometrically defensible way.
8 availableto schoolsin Californiawith the fiscal 8 Q Do you know how much money has been spent to
9 resources available to schoolsin other states? 9 date on the STAR system by the State of California?
10 MR. HERRON: Vague. Object on that basis. 10 MR. HERRON: Objection. Beyond the scope of
11 THE WITNESS: | have not done any analysesthat | 11 her report, calls for speculation.
12 compare the school resources between states. 12 Y ou may respond.
13 BY MR. ROSENBAUM: 13 THE WITNESS: My report doesn't deal with that
14 Q Do you consider that within your area of 14 issueand | don't know.
15 expertise, the question of physical resources for 15 BY MR.ROSENBAUM:
16 schools? 16 Q Did you ever make any inquiry to find out?
17 A | don't think that's a psychometric issue. 17 MR. HERRON: Same objections. Relevance.
18 It'scertainly outside the scope of the opinions 18 Y ou may respond.
19 expressed in my report. 19 THE WITNESS: That particular issueis not part
20 Q You told methat the California assessment 20 of the opinions expressed in the report. They are
21 system consists of the STAR system and the California 21 limited to psychometric issues.
22 High School Exit Exam. 22 BY MR. ROSENBAUM:
23 Do | understand you correctly? 23 Q Okay. Andif | asked you the same questions
24 A Those are two componentsin the California 24 with respect to the California High School Exit Exam,
25 assessment system. 25 the same answers: Do you know how much money has been
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1 spent to date on the California High School Exit Exam by 1 A They publish work keys which may be used by
2 the State of California? 2 somedistricts. | don't know for sure.
3 A Areyou talking about test development or 3 Q Whatisa"work key"?
4 administration? 4 A It'srelated to skillsthat are important for
5 Q Development, administration, analysis. 5 employment.
6 A Again, that's outside the scope of the report. 6 MR. ROSENBAUM: We can take abreak. Thanks.
7 Q Okay. And you never made any inquiry to find 7 (Recess taken.)
8 out? 8 MR. ROSENBAUM: Back on the record.
9 A | may have seen information related to that, but 9 Q Doctor, you told me you have read the PSAA; is
10 it'snot part of the analysis or material that | 10 that right?
11 collected specifically for purposes of the report. 11 A Yes
12 Q Do you recal anything about the information -- 12 Q Youreaditinitsentirety?
13 | know you said you may have seen this, so | don't want 13 A Yes, | believel did.
14 to put words in your mouth, but do you have a specific 14 Q Insofar asyou know, you read implementing
15 recollection of having seen any specific information on 15 regulations of the PSAA?
16 that subject? 16 A I'm not sure what you are referring to.
17 A 1 don't recall any specific numbers. 17 Q Haveyou read any regulations that deal with
18  Q Okay. 18 the PSAA?
19 MR. ROSENBAUM: Off the record. 19 A The Board has passed various things. If you're
20 (Discussion off the record.) 20 referring to Board action, yes.
21 BY MR.ROSENBAUM: 21 Q Haveyou made adiligent effort asfar asyou
22 Q You performed some work for the Riverside 22 canto keep apprised of those Board actions?
23 Publishing Company; isthat right? 23 A | made an attempt to read all of the Board
24 A | have consulted with them, yes. 24 actionsthat dealt with the API.
25 Q What isthe Riverside Publishing Company? 25 Q Okay. Regarding the statute, in your judgment,
Page 223 Page 225
1 A It'sanother test publishing company. 1 Doctor, has California ever been out of compliance with
2 Q Do they publish any teststhat are used by 2 the statute?
3 Cdifornia, so far as you know? 3 MR. HERRON: Objection. Beyond the scope of
4 A Asasdstatewide, state-administered test -- 4 her expert report, callsfor alega conclusion. It's
5 Q Yes. 5 not what she's been asked to testify to as an expert.
6 A --isthat what you're asking? 6 Vague and ambiguous.
7 If you're asking about right now in the current 7 Y ou may respond.
8 assessment program, not that I'm aware. 8 THE WITNESS: | believe that is correct, that
9 Q Havethey inthe past, to your knowledge? 9 it'sbeyond the scope of the report and it's not
10 A They publish atest that has been used by some 10 something that I'm prepared at this moment to provide an
11 districtsin the state in the past. 11 opinion on.
12 Q What test isthat? 12 BY MR. ROSENBAUM:
13 A lowaTest of Basic Skills. 13 Q Okay. Youknow, Mr. Herron can preserve his
14 Q You have done some work as aconsultant for the | 14 objectionsif he would like about the scope your report,
15 American College Testing Program? 15 but my question to you is. Has California ever been out
16 A | worked for the American College Testing 16 of compliance with the PSAA?
17 Program. 17 MR. HERRON: All the same objections, asked and
18 Q And do they -- do they publish any tests that 18 answered.
19 areused statewide in Californiaso far as you know at 19 THE WITNESS: | believe that's beyond the scope
20 thecurrent time? 20 of my report, and I'm not prepared at this point without
21 A They publish teststhat are given in the state 21 having further information to make such a judgment.
22 of Cdifornia 22 BY MR. ROSENBAUM:
23 Q TheACT test? 23 Q What information would you -- when you say
24 A Yes 24 you're not prepared, what do you mean by that?
25 Q Any other? 25 A That was not something that | looked at in the
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1 scope of preparing this report. 1 MR. HERRON: I'm sorry. Could we have that
2 Q But I'm not interested just in the scope of 2 read back?
3 your preparing thisreport. I'm saying at any time 3 (The record was read as follows:
4 since you have been familiar with the statute and the 4 "Q Does-- to your knowledge, doesthe
5 implementation, have you ever had a judgment that 5 California assessment system have outcome
6 Cadiforniawas out of compliance? 6 measures other than test result data?")
7 I'm not limiting my question to what'sin your 7 THE WITNESS: | don't know really how to answer
8 report or what you state was involved in the preparation 8 that because the assessment system is composed of tests,
9 of your report. 9 and tests produce test scores. So the assessment system
10 MR. HERRON: All the same objections, asked and | 10 hastest scores.
11 answered and vague and ambiguous. 11 Thereis other data that's collected on the
12 THE WITNESS: | have not collected or studied 12 student answer sheets, demographic data, for example.
13 any datato answer that question. 13 And whether or not it's an outcome measure depends on
14 BY MR. ROSENBAUM: 14 what kind of study you're talking about.
15 Q Do you know what a single outcome measure iS? 15 A measure that's an outcome variable in one
16 A It would be helpful if you defined what you 16 study might be an independent variable in another study.
17 mean by that. 17 BY MR.ROSENBAUM:
18 Q Do you know the phrase "outcome measure"? 18 Q Okay. If | ask you the same question but with
19 A Yes 19 respect to the California accountability system, do you
20 Q What isyour understanding of what that means? 20 regard that as having outcome measures other than the
21 MR. HERRON: Objection. Vague and ambiguous. | 21 test result data?
22 THE WITNESS: In ageneral way, an outcome 22 A The outcome measureisthe API.
23 measureisavariable that is measured as aresult of 23 Q Allright. Anddo you -- inyour experience,
24 implementing or as aresult of different values of an 24 do other states have outcome measures other than
25 independent variable. 25 measureslike the API?
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1 BY MR. ROSENBAUM: 1 MR. HERRON: Objection. Callsfor
2 Q Okay. Doesthe Cdiforniaassessment system 2 speculation.
3 have an outcome measure or measures? 3 Y ou may respond.
4 A For what? 4 THE WITNESS: If you're asking whether other
5 Q For any purpose? Doesit -- in your judgment, 5 statesin their accountability programs produce
6 doesthe California assessment system, the STAR system, 6 statisticslike an AP, they do.
7 have an outcome measure? 7 BY MR.ROSENBAUM:
8 A The STAR system has test scores for studentsin 8 Q And do states -- states with which you're
9 different gradesin different subject areas. 9 familiar that have accountability systems, do they have
10 Q Doesthe STAR system have any other outcome 10 measures other than API-like measures?
11 measures? 11 A Measures of what? For what purpose? | don't
12 A If you're talking about data collected as part 12 understand what you're asking.
13 of the assessment system, there are test scores 13 Q | can understand that.
14 collected for the STAR tests. Thereistest score data 14 For example, do other states as part of their
15 for the High School Exit Exam. Thereistest score data 15 accountability system produce graduation rates as part
16 for any of the other exams that are given statewide. 16 of their data, as part of their -- strike that, as part
17 Q Okay. By theway, when we say STAR system, do | 17 of their outcome measures?
18 youincludethe CaliforniaHigh School Exit Examaspart | 18 A Produceit?
19 of that system? 19 Q Do they consider graduation rates as part of
20 A It'spart of the California assessment system 20 their outcome measures in your experience?
21 but it hasitsown statute. It's not part of The 21 A If you're asking whether other states have
22 Assessment Act. 22 collected graduation rate data, yes, they have done so.
23 Q Does-- to your knowledge, does the California 23 Q Okay. Has Cdlifornia?
24 assessment system have outcome measures other thantest | 24 MR. HERRON: Objection. Vague and ambiguous.
25 result data? 25 THE WITNESS: Californiamay have collected
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1 somegraduation rate data. If you're asking if they 1 withit, but | haven't looked at it for along time and
2 have complete statewide data, | think not at thistime. 2 would need to reread it to give you any specifics.
3 BY MR. ROSENBAUM: 3 Q Does California collect statewide dropout
4 Q What states do have complete statewide dataon 4 data?
5 graduation rates, to your knowledge? 5 A Again, | believe the situation is that they may
6 A Asl'musing the term "complete," I'm thinking 6 have datafor some schools and some districts, but |
7 of al schools reporting data. 7 don't believe they have it for everyone at this point in
8 | believe Texas has al schools reporting data. 8 time.
9 Q Any other states, to your knowledge? 9 Q Haveyou ever looked at any dropout data for
10 A I'msurethere are others, but | don't recall 10 the State of California?
11 off the top of my head. 11 A | don't recall having seen any.
12 Q Okay. And do you know how Texas goes about | 12 Q Doyou-- doyou fed it'swithin your area of
13 doing that, what methodology they utilize? 13 expertise to state what's an appropriate methodology for
14 A Atthetime of the Texas lawsuit, | knew 14 collecting dropout data?
15 something about that methodology, but it'sbeenalong | 15 A Dealing with methodologies of data collection
16 timesincel'velooked at any of that information, and | 16 ispart of psychometrics and statistics.
17 couldn't state any of that with precision at this point. 17 Q Okay. Do you have aview as to how dropout
18 Q Haveyou ever stated as part of your work on 18 dataought to be compiled statewide?
19 TAC that Cdliforniashould collect graduation data 19 A InCadifornia, you're asking?
20 statewide? 20 Q Yeah
21 A TheTAC isinvolved only with the assessment 21 A Again, that's outside the scope of my report.
22 portion of the system. 22 | have not looked at relevant information about that and
23 Q Okay. Inany of your capacity as a consultant 23 I'mnot prepared to offer an opinion on that --
24  tothe State of California, have you ever recommended | 24 Q Okay.
25 that the statewide graduation data be collected? 25 A --at thispoaint.
Page 231 Page 233
1 A | don't think I've been asked that specific 1 Q Haveyou looked at the effect of dropoutson
2 question. I've been asked about psychometric issues and 2 statewide assessment resultsin any state?
3 that'snot a psychometric issue. 3 MR. HERRON: Objection. Vague and ambiguous.
4 Q Do you have aview asto whether or not 4 THE WITNESS: | havelooked at datain other
5 Californiashould collect statewide graduation data or 5 dtatesabout that issue.
6 doyou regard that outside your area of expertise? 6 BY MR. ROSENBAUM:
7 A | view that asapolicy issue that's outside 7 Q Which states?
8 the scope of my report, and I'm not prepared to offer an 8 A InTexas.
9 opinion on that right now. 9 Q Okay. Andwhen did you do that?
10 Q Okay. Maybeyou just answered this. If | 10 A 1999,
11 change my question and said instead of statewide 11 Q Okay. Areyou familiar with recent reports
12 graduation data, talked about statewide dropout data, 12 regarding dropouts as they potentially affect the
13 would all your answers be the same as you gave me? 13 statewide assessment system in Texas?
14 A I'mnot sure. | think you better ask the 14 MR. HERRON: Objection. Vague. Sorry.
15 question. 15 THE WITNESS: | don't know what reports you're
16 Q That'sfar. That'sfair. 16 referring to.
17 Does Texas collect statewide dropout data? 17 BY MR. ROSENBAUM:
18 MR. HERRON: Objection. Vague asto time. 18 Q Haveyou seen any reportsin the news media
19 THE WITNESS: I'm not sure exactly what they're | 19 about the effect of dropouts on statewide assessment
20 doing right now. At thetime of the lawsuit, they did a 20 resultsin Texas?
21 specia study about dropouts. 21 MR. HERRON: Objection. Vague and ambiguous.
22 BY MR. ROSENBAUM: 22 THE WITNESS: | think you need to tell me what
23 Q Do you know how they conducted that survey, 23 reportsyou're talking about for me to be able to say --
24 what the methodology was? 24 BY MR. ROSENBAUM:
25 A Again, | read that at the time and was familiar 25 Q Sure. Haveyou seen any information in the
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1 last month or so about dropouts in the Houston area and 1 Have you ever cited anyone named Podgursky?
2 theeffect -- as affecting the statewide assessment 2 A Canyou say that more clearly for me, please?
3 results? 3 Q Doubtful. Podgursky? Podgorsky?
4 A You'retaking about information in a city 4 A Andyou're asking what?
5 newspaper? 5 Q Haveyou cited -- | think you answered my
6 Q City newspaper, New Y ork Times, Washington 6 question.
7 Post, any of those? 7 A Notthat | recall.
8 A | don't recall seeing anything like that. 8 Q How about Carolyn Hoxby?
9 Q Haveyou ever attended any meetings with 9 A Say that one moretime.
10 Superintendent O'Connell? 10 Q Carolyn Hoxby?
11 A Not that | recall. 11 A Not that | recall.
12 Q Or Kerry Mazzoni? 12 Q Do you know John Mockler?
13 A That's possible, but | don't recall anything 13 A I'vemet him.
14 specific. 14 Q Haveyou ever served on any committees with
15 Q Okay. Inany of your writings, Doctor, to the 15 John Mockler?
16 best of your recollection, have you ever cited Herbert 16 A He's attended some meetings that 1've
17 Walberg? 17 attended. We have not been members of the same
18 A | don't recall anything specific. It's 18 committee, per se, asfar as| know.
19 possible. 19 Q Okay. Which meetings did you recall him
20 Q How about Christine Rossell? 20 attending?
21 A Thenameisfamiliar. | think I've read some 21 A He's attended some of the Technical Advisory
22 of her work. | don't recall any specific citation to 22 Committee meetings.
23 it 23 Q Regarding the High School Exit Exam?
24 Q Do you know what area or areas she could be 24 A Yes
25 considered an expert in? 25 Q Regarding any other subject areas?
Page 235 Page 237
1 A | don't recall at this point. 1 A Whatever was discussed the day that he
2 Q Okay. How about Anita Summers? Have you ever 2 attended.
3 cited anything written by Anita Summersin any of your 3 Q Okay. Haveyou ever had any discussions with
4 publications? 4  Mr. Mockler about the High School Exit Exam?
5 A Not that | recall. 5 A We certainly had discussions in the Technical
6 Q Okay. Or Richard Berk? 6 Advisory Committee meetingsin which he participated,
7 A Not that | recall. 7 among others.
8 Q Or Erik Hanushek? 8 Q Okay. And did he ever express any views
9 A Yes. 9 regarding implementation of the California High School
10 Q Haveyou cited Erik Hanushek? 10 Exit Exam?
11 A Yes. 11 MR. HERRON: During those meetings?
12 Q Inwhat capacity? 12 MR. ROSENBAUM: Let's start there. Y eah.
13 A | cited it in my report. 13 THE WITNESS: | don't recall anything specific.
14 Q Other than in your report? 14 BY MR. ROSENBAUM:
15 A | don't recall anything else. 15 Q Do you know who Gary Hart is?
16 Q Okay. Did someone suggest that you cite Erik 16 A Wadll, if you're talking about the person who
17 Hanushek in your report? 17 ranfor president at onetime --
18 A Not that | recall. 18 Q Um--
19 Q Did someone supply you with writings of hisand 19 A --I've heard of that.
20 suggest that you take alook at those writings for 20 (Discussion off the record.)
21 purposes of your report? 21 BY MR. ROSENBAUM:
22 A Not that | recall. 22 Q Do you have an opinion, Doctor, asto what are
23 Q Haveyou ever cited Margaret Raymond? 23 the mgor principal components of California's
24 A Not that | recall. 24 accountability system?
25 Q What is Podgursky's name? 25 A Yes. Andthey are shown in one of the charts
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1 of my report. 1 Q Okay. Intermsof fulfilling the purpose of

2 Chart No. 1. 2 the accountability system as you understand it, do you

3 Q Okay. Didyou preparethat chart? 3 perceive arelationship among those three tests?

4 A Yes, | did. 4 MR. HERRON: Same objections.

5 Q Why -- inthat report, the -- on Chart 1, the 5 THE WITNESS: They measure different parts of

6 "Stanford Test (the Californiatest) Standards Test" and 6 the knowledge and skillsthat schools are accountable

7 the"High School Exit Exam," they are under the category 7 for teaching studentsin California.

8 labeled "Assessments.” 8 BY MR.ROSENBAUM:

9 Do you see that? 9 Q Okay. For example, what part does the
10 A Yes 10 standardstest measure that the Californiatest does
11 Q They'rein bold and then below them are the 11 not?

12 "English Language Test" and the "Alternate Assessment." | 12 MR. HERRON: Objection. Vague and ambiguous,
13 Do you see that? 13 callsfor speculation.
14 A Yes 14 THE WITNESS:. The standards tests are designed
15 Q Isthere any reason you put the Stanford test, 15 to specifically measure the California standards, the
16 the Cdliforniatest, the standards test and the High 16 content standardsin various grades and subject areas,
17 School Exit Exam testsin bold as opposed to the fainter 17 sothey measure some things that are in the standards
18 print? 18 but not on the norm reference test.
19 A Yes. 19 BY MR. ROSENBAUM:
20 Q Why isthat? 20 Q Okay. Andthe High School Exit Exam, doesit
21 A Whyis? 21 measure some things that are not on the standards test?
22 Q Why did you -- you prepared this chart; is that 22 A Probably not. They're both drawn from the same
23 right? 23 set of standards, the High School Exit Exam test. They
24 A Yes 24 have selected particular standards as the minimum
25 Q Okay. Why did you put Stanford tests, 25 requirement for a high school diploma.
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1 standardstest and High School Exit Exam in bold print? 1 Q And doesthe High School Exit Exam measure

2 A Because they are currently part of the 2 certain matters that are not on the Californiatest or

3 accountability system. 3 the Stanford test?

4 Q Do you regard the English language test and the 4 MR. HERRON: Objection. Callsfor speculation.

5 dternate assessment as part of the accountability 5 BY MR. ROSENBAUM:

6 system? 6 Q If you know.

7 A Those are assessments that are being considered 7 A 1 don'tthink | have adequate information at

8 for implementation in the API but they have not yet been 8 thispoint to answer that very specifically.

9 implemented. 9 Q Okay. Now, onyour Chart 1, you have an oval
10 Q Thanks. 10 under "Assessment.” It'skind of a drop-down from the
11 Do you consider there to be arelationship or 11 "Assessments." Andthenthereisanova and it says,
12 aninterconnectedness among the Stanford test -- when | 12 "Attendance Rates and Graduation Rates."

13 say "the Stanford test,” I'm going to use it 13 Do you see that?

14 interchangeably with "the Californiatest” until | say 14 A Yes

15 otherwise, among the -- among the -- I'm going to start 15 Q Why did you include attendance rates and

16 over. 16 graduation rates as part of this column?

17 In your vision of the accountability system of 17 A That isdatathat isin the statute but has not

18 Cadlifornia, do you believe thereisan 18 yet been implemented in the accountability system. And
19 interconnectedness among the three componentsthat you | 19 it'snot really an assessment per se, which iswhy it's
20 list under "Assessment” the Stanford test, the Standards 20 dotted, but it is specific pieces of datathat might be

21 test and the High School Exit Exam? 21 included in the future.

22 MR. HERRON: Objection. Asked and answered. 22 Q And do you have an opinion -- well, strike

23 THE WITNESS: There are thingsthey havein 23 that.

24 common. There are things that are different. 24 Have you undertaken any inquiry as to determine
25 BY MR. ROSENBAUM: 25 when attendance rates will be part of the accountability
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1 system, if ever? 1 inthereport, but with respect to graduation rates,
2 MR. HERRON: Objection. Asked and answered, 2 just as apredicate question, does the State have
3 thereport speaksfor itself. 3 statewide data asto graduation rates?
4 Y ou may respond. 4 MR. HERRON: Objection. Asked and answered.
5 THE WITNESS: My understanding is that the 5 MR. ROSENBAUM: | know it has. I'd just like
6 Department is considering that and no final decision has 6 touseitasapredicate here.
7 yet been made. 7 THE WITNESS: It's my understanding, as| said,
8 BY MR. ROSENBAUM: 8 that datais available for some but not all districts.
9 Q Nofina decision has been made as to what? 9 BY MR. ROSENBAUM:
10 A Thedate of implementation. 10 Q Do you know the percent of the districts?
11 Q Doyou know what, if any, dates are being 11 A No.
12 considered? 12 Q Or the percent of the students for which the
13 A | don't know how to answer that. | know that 13 dataisavailable?
14 it'sunder discussion. 14 A No.
15 Q Okay. Do you have aview asto what data 15 Q Haveyou ever made any inquiry to find out?
16 sources have to be available before attendance rates 16 A | may have heard information about that at some
17 could be reported as part of the assessment system? 17 time, but | just don't recall any of it specifically.
18 A Thedatahasto be collected at the statewide 18 Q Andinyour report, you talk about the sum of
19 level. 19 money that would be required to collect the graduation
20 Q Okay. And hasthat been done? 20 data?
21 MR. HERRON: Objection. Callsfor speculation. | 21 A There was an estimate that had been given.
22 BY MR. ROSENBAUM: 22 Q Do you know what the reliability of that
23 Q If you know. 23 edimateis?
24 A My understanding is that there's data available 24 A Weéll, let me -- | want to look and see --
25 for some districts but not all. 25 Q Sure.
Page 243 Page 245
1 Q Do you know what percent of districts -- 1 A -- exactly what | said about that.
2 A No. 2 Q Okay.
3 Q --it'savailablefor? Or what percent of 3 A It came from a Department report that was
4  studentsit's available for? 4  prepared for the Governor and the legislature.
5 A No. 5 Q What page are you reading from?
6 Q Or the status of development of a data 6 A Thisis page 27, bottom of the | eft-hand
7 collection system for the districts where the datais 7 column.
8 not available? 8 Q Thanks. And have you undertaken any specific
9 MR. HERRON: Objection. Callsfor speculation. 9 analysisyoursdf asto the reiability of that
10 THE WITNESS: My understanding isthat it'sa 10 estimate?
11 severa-year processto do that. 11 A That's beyond the scope of the report.
12 BY MR. ROSENBAUM: 12 Q Okay. Do you know if the money has been
13 Q When you say "several," what do you mean by 13 allocated for that purpose?
14 that? 14 A Asl dready said, | don't know.
15 A Something on the order of threeto five years. 15 Q You'rereferring to the portion of your text
16 Q Okay. And do you know how much money itwill | 16 that responds -- that is attached to Footnote 104; is
17 cost to do that? 17 that right?
18 A Therewas an estimate -- 18 A Yes
19 Q Youdon't haveto go through -- it'sin your 19 Q Okay. What isyour understanding, if any --
20 report, right? 20 strike that.
21 A It'sinthereport, yes. 21 Do you have an understanding as to the purpose
22 Q Do you know if that money has been allocated 22 of compiling graduation rate data as part of the State's
23 for purposes of securing attendance data? 23 assessment system?
24 A | don't know. 24 A It's specificaly mentioned in the statute.
25 Q AnNd, again, | don't want you to tell me what's 25 Q Do you have an understanding asto why it was
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1 specifically mentioned in the statute? 1 A | believe that's high school, again.
2 MR. HERRON: Objection. Callsfor speculation. 2 Q Okay. And do you know if -- if thereis
3 THE WITNESS: | have not read any of the 3 currently ahistory test that has been developed for
4 legidative history about that, so | don't know what was 4 purposes of the State assessment system -- | want to --
5 inthelegislators mindswhen they did that. 5 let medtart over.
6 BY MR.ROSENBAUM: 6 I'm not talking about the California High
7 Q Sitting here today, can you think, based on 7 School Exit Exam unless | say otherwise. I'm just
8 your experience, training as a psychometrician, asto 8 taking about the STAR system, okay?
9 why that graduation rate data would be compiled as part 9 A Okay.
10 of an assessment system? 10 Q Isthereanhistory/social sciencetest that is
11 MR. HERRON: Objection. Callsfor speculation, | 11 administered asa part of the middle school assessment
12 asked and answered. 12 system?
13 THE WITNESS: That in my mind isnot a 13 A Notsofaraslrecal. | haveatablein here
14 psychometric's question. That isapolicy issue. 14 that showswhat's administered at various levels.
15 BY MR. ROSENBAUM: 15 On page 18, thiswas current --
16 Q Okay. Samething regarding attendance rates. 16 MR. HERRON: You'rereferring to your report?
17 Do you know why it was included as part of the statute? | 17 THE WITNESS: Yes, page 18 of my expert witness
18 MR. HERRON: Callsfor speculation, asked and 18 report that's on the right-hand column, and it gives the
19 answered. | object on those grounds. 19 revised content area weights for each of the tests at
20 THE WITNESS: Again, | didn't writethe 20 theelementary level and at the high school level. And
21 legidative history and | don't know what was in the 21 thisgoesthrough 2002. And, at that point, in the
22 legidlators minds when they did that. 22 middle school area, there was an ELA standards test and
23 BY MR. ROSENBAUM: 23 amath standards test and those were the only two.
24 Q Doyou have aview asto whether attendance 24 BY MR. ROSENBAUM:
25 rateswould be useful as part of a statewide assessment 25 Q Do you have an understanding as to when, if at
Page 247 Page 249
1 system? 1 al, therewould be a history test -- history/social
2 A Again, that's beyond the scope of the report. 2 sciencetest administered at the middle school level?
3 It'snot apsychometricissue. It'sapolicy issue. 3 A | believel recall discussions about devel oping
4 Q Doctor, it'syour understanding, isit not, 4 that, but I'm not sure what the timelineis.
5 that there are California standards tests in the area of 5 Q Doyou know if that development is underway
6 science and socid studies -- social science that are 6 with respect to the history/social science set of
7 administered as part of -- that are administered at the 7 questions for the middle school State assessment
8 high school level; isthat right? 8 system?
9 A Yes 9 A | just don't recdl what stage that'sin.
10 Q Okay. We'retalking about the STAR system 10 Q Have you made any inquiry to find out?
11 here, right? 11 A Say again?
12 A Yes 12 Q Have you made any inquiry to find out?
13 Q Okay. Anddo you know for what period of time | 13 A As| said, there were discussions about it but
14 they have been administered at the high school level? 14 | just don't recall the specifics. | would haveto go
15 A The history standards test came into the AP | 15 back.
16 believein 2002, and it would have been administered for | 16 Q Do you have aview asto whether or not a
17 at least ayear prior to that, maybe more. Probably 17 history/social science set of questions should be made
18 more. | don't know for sure which year it was first 18 part of the statewide assessment system, the STAR
19 administered. 19 system, at the middle school level?
20 Q How about science? 20 A Again, that's beyond the scope of my report.
21 A Scienceisnot yet in the accountability 21 That's not a psychometric issue. That isapolicy issue
22 measure, at least through 2002. 22 to bedecided by the State.
23 But | believe some tests have been administered 23 Q Isthere a science assessment as part of the
24 onafidd-test basis. 24 middle school statewide assessment system?
25 Q Atwhat level? 25 A That's not currently in the API.
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Q Okay. Do you know if there are plansto add a
science -- a set of science questions?

A Again, | don't remember the specifics of it,
but | expect that there are plans because the federal
legidation requiresit.

Q Okay. Do you know what the state of those
plans are, if at al?

A | know there have been discussions about it but
| don't recall specifically what the timelines are.

Q And do you have aview asto whether or not
science questions should be part of the statewide
assessment system, the STAR system, for the middle
school level?

A | know that the federal legislation requires
it, so | believe the State should do so.

Q What if there were no federal legislation?
Would you have aview as to whether or not that should
be included?

MR. HERRON: Objection. Incomplete and
improper hypothetical, calls for speculation, vague and
ambiguous.

Y ou may respond.

THE WITNESS: Again, that's not a psychometric
question. That'sapolicy issue for Californiato
decide in the absence of such legidation.
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Q Okay. Areyou -- do you know what -- the
definition that Californiais now considering with
respect to "highly qualified teacher" for purposes of
the federal legislation?

A | have not seen the current definition, no.

Q Doyou -- areyou familiar with California's
credentialing system for teachers?

A I'vehad alittle exposure toit. It'sbeen a
while, again, and | don't know that | would recall any
of the specifics about it.

Q Do you know what the qualifications are, for
example, for an intern?

MR. HERRON: Objection. Vague asto time,
calls for speculation, beyond the scope.

THE WITNESS: What | know about is
certification tests that are given to certify teachers
in California.

BY MR. ROSENBAUM:

Q Okay. Do you know the requirements for
different categories of credentialing?

A | did seethose at onetime, but | don't recall
them specifically at this point.

Q Haveyou ever consulted with respect to the
certification tests that are given as part of
California's teacher credentialing system?
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BY MR. ROSENBAUM:

Q Have you consulted with anyone in the State of
Cadliforniaregarding compliance with the No Child Left
Behind Act?

A | wouldn't characterize it as compliance, but |
have had discussions about what is contained in that
legidlation.

Q Withwhom?

A | believe that has been discussed at TAC
meetings.

Q Okay. Andwhat do you recall about those
discussions? And I'm limiting my question to the No
Child Left Behind Act.

A Waéll, there are severa parts of it. Asyou
know, it's quite long and extensive. Can you direct me
to the portions that you're interested in?

Q Haveyou had discussions regarding the
definition of aqualified teacher?

MR. HERRON: Highly qualified teacher?

MR. ROSENBAUM: Highly qualified teacher.
Thank you.

THE WITNESS: | don't think that topic was
discussed inthe TAC. Thetopicswould have been
limited to assessment issues.

BY MR. ROSENBAUM:
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A Yes

Q Okay. What's been the nature of that
consultation?

A Again, that's been awhile ago now and | don't
remember all the specifics of that. They had a--
my recollection isthat they had areport that had been
written that was related to some considerations about
revising the tests, and | was asked to join ameeting in
which that report was being discussed.

Q When wasthat, approximately?

A Vey early thisyear. January, February, |
think.

| really don't recall very exactly.

Q Who asked you to join the discussion?

A Karen Steentofte.

Q Anddid you review any materials with -- strike
that.

Let me seeif | understand. You attended a
meeting at which this subject matter was discussed; is
that right?

A | attend by phone.

Q Okay. Anddid you review any materialsin
preparation for that report -- that discussion?

A Yes

Q What materials did you look at?
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1 A | don'trecdl al of thethingsthat | had. 1 Performance Award column on Chart 10.
2 | had some information, bulletins about the 2 Do you see that?
3 testing program. | believe there was the report that | 3 A Yes
4 referred to. And there may have been other things that 4 Q Anddo you see whereit says, | supposeit's
5 | justdon't recal at this point. 5 thethird box down, "Intended to be fully funded at $150
6 Q Did those materials form any basis for any of 6 per student to all schools meeting conditions."
7 your conclusionsin your report? 7 Do you see that?
8 A No. 8 A Yes.
9 Q Okay. And did you express any opinionsin the 9 Q The $150 per student, that number, isthere a
10 course of that meeting? 10 psychometric basisto that number, so far as you know?
11 A I'msurel did, but | don't recall any 11 A No. That'sapolicy question.
12 specifics of the discussion. 12 Q Okay. Do you know what the policy
13 Q Doyourecdl any viewsthat you expressed in 13 considerations were that led to the establishment of
14 that cal? 14 that number?
15 A No, | can't even remember what was in the 15 A | know that therewas arationale and | think |
16 report, and I'm sure the opinions were related to the 16 heard someone talk about that at some point, but | don't
17 specifics of the report. 17 remember any of the specifics about that.
18 Q Dr. Phillips, we talked earlier this afternoon 18 Q Allright.
19 about the awards part of the accountability system. 19 A | think they had a basis for coming up with
20 Do you recall that? 20 that number.
21 A | recall your asking questions about that. 21 Q A poalicy basis?
22 Q Do you know how much money the State of 22 A Yes
23 Cdliforniahas spent on the awards part of the 23 Q Okay. Andwhereit says under the
24 accountability system? 24 "Certificated Staff, 1114" column, do you see that?
25 MR. HERRON: | wasjust going to say, let him 25 A Yes
Page 255 Page 257
1 finish hisquestion. You'rekind of cutting him off 1 Q Okay. A thousand teachersin schools with the
2 there. 2 largest API growth get $25,000 each.
3 THE WITNESS: I'm sorry. 3 Do you see that?
4 MR. ROSENBAUM: That's okay. 4 A Yes
5 THE WITNESS: In my report, in Chart 10, | list 5 Q Okay. Isthere apsychometric basisto that
6 thefundsfor the three different awards that we talked 6 $25,000 figure so far as you know?
7 about for the yearsin question. 7 A No. That was apolicy decision about
8 The SB 1667 at the time | wrote the report, | 8 apportioning the available money.
9 had the proposed amount. | didn't have final 9 Q Okay. And the samething for al the numbers
10 confirmation of what that actual number was. | havethe | 10 inthat box?
11 otherslisted there. 11 A Yes.
12 MR. ROSENBAUM: Okay. Off the record. 12 Q Okay. And--
13 (Discussion off the record.) 13 A If you're referring to numbers of teachers
14 BY MR.ROSENBAUM: 14  getting a certain amount of money.
15 Q Thenumbers, that'sin thefirst row; is 15 Q Thanks. And whereit saysin the first row,
16 that -- 16 227 million, 144.3 million, then 100 million, then 350
17 A Yes 17 million proposed, do you see those numbers we had talked
18 Q All right. Where did you get those numbers 18 about earlier?
19 from? 19 A Yes.
20 A There was an update about awards on the 20 Q Okay. Isthere apsychometric basisto any of
21 Cadlifornia Department of Education website, and | took 21 those numbers?
22 it off of those materials. 22 A My understanding is that those numbers were
23 Q Help me understand something about 23 determined through the budgeting process, through
24 psychometrics, Doctor. 24 decisions made by the legislature informed by the
25 Let'slook, for example, at the Governor's 25 Governor, by the Department and so on.
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1 Again, that would be a policy decision, not a 1 A -- though I'm not quite sure exactly what
2 psychometric decision. 2 you'rereferring to, since we aren't talking about
3 Q Okay. Thanks. 3 specific changes. But | would say in general, they
4 Is there or has there been, to your knowledge, 4 would be policy decisions.
5 asanctions component to the California accountability 5 Q Okay. Do you know how much money has been
6 system? 6 spent on consequences with respect to the California
7 A There are consequences written into the 7 accountability system?
8 datute. 8 MR. HERRON: Objection. Vague and ambiguous,
9 Q Do they have a psychometric basis, so far as 9 callsfor speculation.
10 you know? 10 THE WITNESS: That's beyond the scope of my
11 A That, again, would be a policy decision. 11 report and something | did not investigate as part of my
12 Q Okay. And, to your knowledge, have the -- you 12 work.
13 cdl it "Consequences.” | mean, that'swhat | call it 13 MR. ROSENBAUM: Okay.
14 with my kids. 14 THE WITNESS: Unless you're talking about money
15 Do you have -- and they're equally effective. 15 forthell/USPinterventions. | do have some
16 Do you -- do you know whether or not the 16 information of data about that --
17 "Consequences' section of the statute have changed since | 17 BY MR. ROSENBAUM:
18 the PSAA wasfirst implemented? 18 Q Okay.
19 MR. HERRON: Objection. 19 A --inmy report.
20 MR. ROSENBAUM: That'sasloppy question. I'm | 20 Q Whereareyou referring to?
21 goingto withdraw it. 21 (Discussion off the record.)
22 Q The"Conseguences' part of the California 22 THE WITNESS: Chart 19 has some information
23 accountability program, to your knowledge has that 23 about that and Tables 13 A, B and C.
24 changed since the program was first implemented? 24 (Discussion off the record.)
25 A | believe there was a senate bill revision to 25 THE WITNESS: Would you liketo seeitin
Page 259 Page 261
1 theaccountability act that changed a number of things 1 color?
2 and also codified decisions that had been made by the 2 BY MR.ROSENBAUM:
3 Board inimplementing it. 3 Q | would very much. I'd like to haveit,
4 | don't remember the specifics of that, but | 4 actually.
5 think the Department has a chart that shows that. 5 A Youcan't haveit permanently. But, anyway,
6 Q Okay. Have the consequences changed, to your 6 that's--
7 knowledge, over time? 7 Q Thedollars spent that are reflected on Chart
8 A | recall that there were changesto the /USSP 8 19, to your knowledge, are there any psychometric bases
9 portion, and there are some consequences for schools 9 for those numbers?
10 that are unsuccessful in that program. So there may 10 MR. HERRON: Objection. Vague.
11 have been changes. 11 THE WITNESS: My understanding is that had --
12 | don't recall specifically what they were 12 it wasallocated on a per-pupil basis and the amount to
13 without looking at that chart again to see what wasin 13 dlocate per pupil was a policy decision.
14 theorigina act and comparing it with what it was 14 BY MR. ROSENBAUM:
15 changedtoif it was. 15 Q Now, Chart 19 deals with the funding for
16 Q Okay. Haveyou -- the changes that were made, 16 schools attended by the named plaintiffs; is that right?
17 istherea-- to your knowledge, isthere a psychometric 17 A It'sacertain set of schools attended by named
18 basisfor those changes? 18 plaintiffs.
19 MR. HERRON: Objection. Vague and ambiguous. | 19 Q Okay. | appreciate that qualification.
20 BY MR. ROSENBAUM: 20 Have you compiled the total amount of dollars
21 Q The changesto the I1/USP program that you're 21 spent on sanctions or interventions for the entire
22 referring to. 22 date, not just the schools attended by some of the
23 A | believe that that's primarily a policy 23 named plaintiffs?
24 issue-- 24 MR. HERRON: Objection. Asked and answered, in
25 Q Okay. 25 part.
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1 THE WITNESS: That's beyond the scope of the 1 BY MR. ROSENBAUM:
2 report. | believe that the Department would have that 2 Q Wecan start there, yes.
3 information, and | think that sanctions are different 3 A My recollection is that most of hisfocuswas
4 than theinterventions. So that would probably be a 4 on the accountability system and how datawas used in
5 separate analysis. 5 theaccountability system, and most of his criticisms
6 BY MR.ROSENBAUM: 6 were aimed there.
7 Q Have you undertaken any effort to ascertain 7 He may have said something about the standards
8 that datafor your sanctions or interventions, the 8 but I'm not recalling it at this point. | think | would
9 amount of money that's been spent statewide? 9 probably have to review the report, skim the report to
10 A Again, it's beyond the scope of my report -- 10 look for that.
11 Q Okay. 11 MR. ROSENBAUM: Okay. We can take a break
12 A -- dealing with the API and evaluating 12 now.
13 Dr. Russdll'sreport. 13 (Recess taken.)
14 Q Regarding the -- we talked earlier, 14 BY MR. ROSENBAUM:
15 Dr. Phillips, about the State's content standardsin 15 Q Doctor, are you doing okay?
16 different subject areas. 16 A Yes.
17 Do you remember that? 17 MR. ROSENBAUM: David, are you doing okay?
18 A Yes 18 MR. HERRON: Barely.
19 Q Toyour knowledge, did any of the plaintiffs 19 I'mfine.
20 experts ever criticize the use of content standardsin 20 BY MR. ROSENBAUM:
21 specific subject areas? 21 Q | wonder, Doctor, if you could turn, please, to
22 A Asl indicated before, as background | skimmed | 22 page 11 of your report.
23 afew reports early on but the focus of my analysiswas | 23 Okay. And you seein the second column, you
24 onthe APl and Dr. Russell's report -- 24 quote from the legislature and you state, "(c)," in
25 Q Allright. 25 parens, smal cin parens, "Recent assessments indicate
Page 263 Page 265
1 A --and I'mnot in a position at this point to 1 that many pupilsin Californiaare not now, generally,
2 offer any opinions about what other experts may or may 2 progressing at a satisfactory rate to achieve a
3 not have said. 3 high-quality education."
4 Q Did -- other experts besides Russell, you mean? 4 Do you see that?
5 A Yes 5 A Yes.
6 Q Okay. Did-- did Michael Russell ever 6 Q Do you have an understanding of what
7 criticize the use of content standards, to your 7 “assessments' were referred to there?
8 knowledge, in specific subject areas? 8 A Again, | haven't examined the legidative
9 MR. HERRON: Objection. Vague and ambiguous. 9 history about this, so | don't know specifically what
10 THE WITNESS: I'm not quite sure what you 10 thelegislatures were looking at.
11 mean. Hecriticized the entire accountability program 11 This Act was passed in 1999, which means they
12 of which the standards are a part. 12 would have had the 1998 STAR data available at that
13 BY MR.ROSENBAUM: 13 time
14 Q Do you recal specific criticism by Mike 14 And there had been California assessment
15 Russell asto the use of content standards? 15 programs prior to that, so it's possible they had some
16 A This-- 16 of that data, but | don't know firsthand what they
17 MR. HERRON: | know aquestionis 17 actualy looked at.
18 pending and -- 18 Q Okay. Anddid you -- did you ever make any
19 MR. ROSENBAUM: Yes, thereis. 19 inquiry to find out?
20 MR. HERRON: -- she'll answer it, but can we 20 A Asl said, | did not examine the legidative
21 take abreak when we get a chance here? 21 history.
22 MR. ROSENBAUM: Yes, thereis. 22 Q And the phrase "satisfactory rate," do you see
23 THE WITNESS: Y ou're asking about whether he 23 that?
24 criticized specifically what was in the content 24 A Yes
25 standards adopted by California? 25 Q Did you have an understanding of what that
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1 meant? 1 bedifficult to reconstruct this many years past that
2 MR. HERRON: Objection. Callsfor speculation. 2 time.
3 THE WITNESS: Again, you're asking me what the 3 Q If you were to set up the methodology, and
4 legidlatures had in mind, and | really don't know. 4 again, if | -- if you feel I'm taking you outside your
5 BY MR. ROSENBAUM: 5 areaof expertise, you just tell me.
6 Q Okay. That'safair enough answer. | just 6 But if | were asking you: How would you
7 want to clarify my question, though. 7 construct amethodology to determine the cause or causes
8 I'm asking: When you read it, did you have an 8 astowhy many pupilsin Californiawere not -- are not
9 understanding in your mind as to what " satisfactory 9 now or were not then generally progressing at a
10 rate" meant? 10 satisfactory late to achieve a high-quality education,
11 MR. HERRON: Objection. Callsfor speculation, 11 could you do that?
12 vague and ambiguous. 12 Could you develop such a methodology?
13 THE WITNESS. My senseisthat thosetermsneed | 13 MR. HERRON: Objection. Compound, incomplete
14 to be understood in the context of where they've come 14 and improper hypothetical, calls for speculation and
15 from, and the best answer to that isto look at the 15 it'svague.
16 legidativeintent of it. 16 THE WITNESS: The best way to answer a
17 BY MR. ROSENBAUM: 17 causation question isto do atrue experiment to have an
18 Q Okay. And seethe phrase "high-quality 18 ideaof factors and programs that you believe are
19 education"? 19 important, and then you randomly assign studentsto one
20 A Yes 20 program or another and then observe the outcome.
21 Q Didyou have an understanding of what that 21 At this point, it would be aretrospective
22 phrase meant? 22 anaysis. You'renot inaposition to go back and
23 MR. HERRON: Objection. Callsfor speculation, 23 assign kids to different treatments or programs.
24 assumes facts not in evidence, vague. 24 BY MR. ROSENBAUM:
25 THE WITNESS: Again, this was something the 25 Q Hasthat ever been donein California?
Page 267 Page 269
1 legidaturewrote and | don't know what was in their 1 MR. HERRON: Objection. Callsfor speculation.
2 mind when they wrote it or how they were defining it. 2 BY MR.ROSENBAUM:
3 BY MR. ROSENBAUM: 3 Q Toyour knowledge?
4 Q Okay. Do you have an opinion as to why many 4 A | don't know specifically about what's been
5 pupilsin Caiforniawere not now -- strike that. 5 donein Californiabut, in genera, it'savery
6 With respect to the second phrase "Many pupils 6 difficult thing to do.
7 inCaliforniaare not now, generally, progressing at a 7 Q Why isthat?
8 satisfactory rate to achieve a high-quality education,” 8 MR. HERRON: Objection. Vague.
9 do you have an opinion as to the cause for that 9 THE WITNESS: Why iswhat?
10 phenomena? 10 BY MR. ROSENBAUM:
11 A Again, that's beyond the scope of my report. 11 Q Why isthat adifficult thing to do?
12 Q Why isthat? 12 A The randomly assigning kids to treatments?
13 A It'snot something | was asked to focus onin 13 Q Yes.
14 writing the report. 14 A Because parents and educators resist.
15 Q Okay. If youwereto try to find out the basis 15 Q Do you have an opinion why that is?
16 why "...many studentsin California are not now, 16 A Ingenerd -- | can't speak for any specific
17 generdly, progressing at a satisfactory rateto achieve | 17 parent or any specific situation but, in many cases,
18 ahigh-quality education," isit within your scope of 18 parentsdon't want their children experimented on and
19 expertise to develop amethodology to figurethat out? | 19 don't want, for example, aneighborhood school to be
20 A It'swithin the scope of psychometrics to look 20 broken up into these kids go to this treatment and these
21 at and analyze test data. It's up to policymakersto 21 kidsgo to this other one.
22 decide what they want to do about that. 22 Q Again, if I'mtaking you out of an areathat
23 And this particular act was passed in 1999 and, 23 youdon't feel comfortable -- taking you into an area
24 so, whatever datathey had perhapsis reflected in the 24 you don't feel comfortable, just tell me.
25 legidativeintent. But beyond that, | think it would 25 Do you think it'simportant to find out why
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1 kidsare not progressing at a satisfactory rate to 1 Q Do you know: Does Cdliforniahavea

2 achieve ahigh-quality education within the state? 2 State-mandated remediation component like Texas?

3 MR. HERRON: Objection. Vague and ambiguous, 3 A Tothebest of my knowledge, | don't believe

4 callsfor speculation, overbroad. 4 it'sinthe statute.

5 Y ou may respond. If you want it reread, shelll 5 Q Do you know to what extent if any the sorts of

6 rereadit. 6 programsyou just described for me, before school, pull

7 THE WITNESS: | think it'simportant for 7 out during school, Saturday programs, after-school

8 schoolsto evaluate the progress of their students and 8 programs, take place in Californiawith respect to kids

9 parentsto evaluate the progress of their children and 9 who fail the High School Exit Exam?

10 to be concerned about that progress and take steps to 10 A Oh, you'relimiting it now just to the High
11 find out why they're not doing well if they're not and 11 School Exist Exam?
12 to remediate those problems. 12 Q Let'sstart there, yeah.
13 BY MR. ROSENBAUM: 13 A It'smy understanding that schools do provide
14 Q Why isthat important? 14 specid classes for students who don't pass on their
15 MR. HERRON: Objection. Vague. 15 first attempt.
16 THE WITNESS: It'simportant to parents and to 16 Q Do you know to what extent that's done?
17 theschoolsthat students and -- their children and 17 MR. HERRON: Objection. Vague and ambiguous.
18 studentslearn the knowledge and skills that the State 18 THE WITNESS:. Again, that's beyond the scope of
19 has deemed important for them to know. 19 thereport and | don't have the data at this point to be
20 BY MR.ROSENBAUM: 20 prepared to respond to that.
21 Q When we were talking much earlier about the 21 BY MR.ROSENBAUM:
22 Texas program and the High School Exit Exam, the TAAS | 22 Q Do you know whether or not that data has been
23 test, isthe -- strike that. 23 collected?
24 Isthe TAAStest, T-A-A-S, isthat ahigh 24 A | believe the Department has some information
25 school exam equivalent? 25 about that.
Page 271 Page 273

1 A Theterm"TAAS" was used for tests given at the 1 Q Doyou know if it has systematically sought to

2 elementary level aswell as at the high school level. 2 collect the data as to the existence or nonexistence of

3 Q Okay. And| believe you told me this morning 3 remediation programs like you described?

4 that there was aremediation component to it if kids 4 MR. HERRON: Objection. Vague and ambiguous.

5 didn't dowell. 5 THE WITNESS: Without looking at the

6 Isthat right? 6 information, | can't characterize at this point what

7 A With respect to the High School Exit Exam for 7 that information might look like.

8 students who were not successful when they took that 8 BY MR. ROSENBAUM:

9 exam, there was mandated remediation to assist them in 9 Q Under the TAAS system that we're talking about,
10 getting the skills. 10 doesremediation -- do the sorts of remediation programs
11 Q Do you know what that consisted of, that 11 that you articulated for me, do they exist for kids
12 remediation component? 12 other than kids taking the High School Exit Exam
13 A | heard some descriptions by some school 13 component?

14 districts of things that they did in their remediation 14 A Yes.

15 programs. 15 Q Thisisin Texas?

16 Q Okay. And tell meto the best of your 16 A Yes

17 recollection what were some of those things that 17 Q Soif kids-- canyou -- if kids -- strike

18 districtsdid. 18 that.

19 A Waéll, again, | wouldn't attempt to characterize 19 Texas has severa proficiency levels, isthat
20 what everybody was doing, to be comprehensive or 20 right, for its exam?

21 complete, but some of the things they talked about were | 21 A Which exam were you referring to?

22 before-school programs, time during the school day that | 22 Q TheTAASexam.

23 was pull-out time at lunchtime or during study hall 23 MR. HERRON: Misconstrues prior testimony.
24 kinds of periods, after-school programming, Saturday 24 Object on that basis.

25 programming. 25 Y ou may respond.
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1 THE WITNESS: The TAAStest isno longer being 1 remediationisone of the componentsthat | discussin
2 givenin Texas. 2 termsof the success of the Texas litigation.
3 BY MR. ROSENBAUM: 3 BY MR.ROSENBAUM:
4 Q Okay. Thenew examiswhat? Doyou know what | 4 Q Okay. What do you say with regard to that
5 itsacronymis? 5 eement?
6 A TAKS. 6 A That the judge cited that as one the factorsin
7 Q TAKS? How do you spell that? 7 determining that the test met legal standards.
8 A T-A-K-S. Texas Assessment of Knowledge and 8 Q Okay. Do you know if there has ever been any
9 Skills| believeisthe acronym. 9 discussion in California about implementing such a
10 Q Sowhen Governor Bush thought they hadn't added | 10 remediation component as a part of any of the assessment
11 new taxes... 11 testsusedin the state?
12 Terribly funny. 12 MR. HERRON: By anyonein Cadliforniaat any
13 Under TAKS, are there different proficiency 13 time?
14 levels? 14 MR. ROSENBAUM: Yesah.
15 A There are two. 15 MR. HERRON: Oh, my goodness. Callsfor
16 Q Andthey are? 16 speculation.
17 A | should say there are two standards that have 17 MR. ROSENBAUM: No.
18 been set that divides the test scoresinto three levels: 18 Q I'mjust asking to your knowledge.
19 Does not meet the standard, meets the standards and 19 A | would expect lots of school districts have
20 commended. 20 lotsof discussions about how to remediation students
21 Q Isthat for al grade levels? 21 who aren't successful on the High School Exit Exam,
22 A | believe that appliesto all of the grades and 22 possibly in other areas, aswell. | have no personal
23 subjects administered in the TAKS program. 23 knowledge of what those discussions are.
24 Q And does -- the remediation programs, do they 24 Q Okay. Toyour knowledge, has there ever been
25 dill exist as part of the TAKS system? 25 any discussion in the State about a State-mandated
Page 275 Page 277
1 A | believe so. 1 remediation component as part of the State's assessment
2 Q Anddo kidswho fal in the lowest proficiency 2 system?
3 level -- what isthat, do not meet standards? |s that 3 A That would be done by the legislature and
4 what you said it was? 4 satuteif it were done, and | am not privy to those
5 A Did not meet the standard. 5 discussions.
6 Q Okay. And did those children as part of the 6 MR. ROSENBAUM: Okay. I'm at a convenient
7 State-mandated program receive some sort of 7 breaking point.
8 remediation? 8 MR. HERRON: Okay.
9 Isthat your understanding? 9 MR. ROSENBAUM: | appreciate your patience,
10 A You'retalking about the High School Exit Exam? 10 Doctor.
11 Q Not -- talking about all grade levels. 11 See you tomorrow morning at 9 o'clock.
12 MR. HERRON: Do you want the question again? 12 (At the hour of 4:55 P.M., the deposition
13 THE WITNESS: No. 13 was adjourned until 9 o'clock A.M., Tuesday,
14 There is mandated remediation for specific 14 August 5, 2003.)
15 testsat specific grade levelswhere there are 15
16 high-stakes decisions being made for individual 16 ook
17 students. 17
18 BY MR. ROSENBAUM: 18
19 Q Okay. Isthat consistent with your 19
20 recommendations when you talk to states about 20
21 Opportunity to Learn, that those programs exist? 21
22 MR. HERRON: Objection. Vague and ambiguous, | 22
23 overbroad. 23
24 THE WITNESS: When we have discussions about 24
25 High School Exit Exams with high stakes for students, 25
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[, SE. PHILLIPS, Ph.D., J.D., do hereby
declare under penalty of perjury that | have read the
foregoing transcript of my deposition; that | have made
such corrections as noted herein, inink, initialed by
me, or attached hereto; that my testimony as contained
herein, as corrected, istrue and correct.

EXECUTED this day of ,
20 a ,
(City) (State)

S.E. PHILLIPS, Ph.D., J.D.
Volume 1
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I, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.

| further certify that | am neither
financially interested in the action nor arelative or
employee of any attorney of any of the parties.

IN WITNESS WHEREOF, | have this date
subscribed my name.

Dated:

LORI SCINTA, RPR
CSR No. 4811
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