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1 APPEARANCES 1 Los Angeles, Cdifornia, Monday, July 7, 2003
2 2 9:29 4:52
3 For Plaintiffs: edam. - 452 p.m.
4 ACLU OF SOUTHERN CALIFORNIA 3
BY: MARK D. ROSENBAUM 4 HERBERT J. WAL BERG
5 Legal Director . ) ’ - -
1616 Beverly Boulevard 5 having been first duly sworn, was examined and testified
6 Los Angeles, California 90026-5752 6 asfollows:
213-977-9500 7
;
8 For Defendant State of California: 8 EXAMINATION
9  OMELVENY & MYERS )
BY: VANESSA KOURY 9 BY MR. ROSENBAUM:
10 Attorney at Law 10 Q Dr. Walberg, how are you?
11 ﬁ%gi?]uge:()g;isft;ﬁa 90071-2899 1 A lamfine. Thank you.
213_433_600’0 12 Q | apologize. | wastold 9:30. | should have
g For Defendent California School Boards Assogii 13 checked it out better. Sorry to make you wait.
or endant Ifornia ool Boards Association:
4 ABEHAELA 14 A Not aproblem. _
Special Counsel 15 Q You've been deposed many times?
15 Cdlifornia School Boards Association i
555 Capitol Mall, Suite 1425 16 A Perhaps about two dozlen times. .
16 Sacramento, California 95814 17 Q Okay. Sol takeit you're generally familiar
916-442-2952 18 with the rules and procedures?
ig Also Present: 19 A Yes. Butif there's spmethi ng impor.tarllt that |
19  SOPHIEA.FANELLI 20 should know, from your point of view -- thisisthe
JORDAN BLUMENFELD-JAMES irt i ' PFiod i iforni
50 MELISSA ROUDABLSH 21 firsttimel'vetestifiedin Callfornla__ _
21 22 Q Okay. WEell, the sun only shinesin
22 23 Cdifornia
= 24 A Gladtohearit.
25 25 Q You've been deposed many times, but | will be
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Page 6 Page 8
1 gladto go over the general rules and procedures. 1 A Yes
2 Y ou've had a chance to talk them over with your 2 Q Soagain, it'sterribly important that you
3 attorney? 3 answer asfully and fairly as you possibly can.
4 A |did. 4 Do you understand that?
5 Q Okay. I'm going to be asking you some 5 A Yes
6 questionsregarding the case Williams versus State of 6 Q Any reason we shouldn't go forward?
7 Cdifornia. It'snot my intent to try to trick you or 7 A Not that | know of.
8 deceiveyou but rather to get the fullest, most complete 8 Q Okay.
9 answers| can. 9 MR. ROSENBAUM: Let's go off the record for a
10 Do you understand that? 10 moment.
11 A Yes 11 (Discussion off the record)
12 Q Therefore, if you don't understand any of my 12 BY MR. ROSENBAUM:
13 questionsor you simply want my questions repeated, just | 13 Q Dr. Walberg, when did you first learn of the
14 ask meand I'll be glad to clarify or restate the 14 Williams case?
15 questions. 15 A I'malittle shaky on dates, but it might have
16 Do you understand that? 16 been nine or twelve months ago.
17 A Yes 17 Q Okay. And could you tell me --
18 Q You know, of course, that you're testifying 18 A Oh, excuse me. That'swhen | wasfirst
19 under oath, and even though we'rein an informal setting 19 contacted by the attorneys, but | had read about it, |
20 here, you're testifying under the same pains and 20 think, in the newspapers, perhaps when it was first
21 penaltiesof perjury asif you werein acourt of law. 21 announced.
22 Do you understand that? 22 Q Okay. And do you remember which newspapers you
23 A Yes 23 read about it in?
24 Q Andyou know that at the end of the deposition, 24 A No.
25 vyou'll get acopy of abooklet -- you'll get abooklet. 25 Q WasittheL.A. Timesor the New York Times?
Page 7 Page 9
1 It'sgot my questions, your answers, other attorneys 1 A | subscribe to a search of education issues and
2 questions, your counsel's comments or questions. And 2 dl kinds of issues, and | remember seeing it.
3 you'll have an opportunity to review that. 3 Q Okay. And did you form any conclusions or have
4 Do you know that? 4 any impressions about the case when you first read about
5 A | didn't know that, but I'm glad to hear it. 5 it?
6 Q Okay. Wéll, you'll -- 6 A No.
7 A | assumed it, | should say, because I've done 7 Q Do you remember reading -- help me understand
8 itamost every time. 8 thisservice.
9 Q Okay. Well, you'll get achanceto review your 9 This service actually prints out articles that
10 deposition, and you're actually free to make any changes | 10 arerelated to education?
11 to any of your answersthat you desire. 11 A It scans about 300 newspapers and other sources
12 Do you understand that? 12 of information, and -- but it's strictly confined to
13 A Actuadly, let meask about that. Y ou mean, in 13 education -- school issues.
14 other words, | could change it to something -- | thought 14 Q Okay. What's the name of the service?
15 | --indepositions | had to say thisiswhat | said, 15 A | can't tell you the name. | don't remember.
16 and it was miss-copied or misread. 16 Q Okay. And then do you remember how many
17 Q No, actually, you're free to change your 17 articlesyou read?
18 answers, to expand, contract, change things. 18 A There might have been one or two. | didn't pay
19 A | didn't redizethat. I'm glad you told me. 19 much attention to it at the time.
20 Q Okay. But | do want you to understand that, if 20 Q Wherewereyou? What state? | mean were you --
21 you do change any of your answers, either myself orany | 21 A | assume | was home in Chicago.
22 of the counsd in this case are free to comment on those 22 Q Okay. That'swhere you reside?
23 changes, and to draw whatever inferences we think are 23 A Yes.
24 appropriate, including unfavorable inferences. 24 Q You teach at the University of lllinois at
25 So you understand that? 25 Chicago?
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Page 10

Page 12

1 A 1do. 1 the particular reportsthat had been written by
2 Q Then did you have any discussions about the 2 plaintiff witnesses, and | think he may have mentioned
3 caseor comein contact with any other information about 3 Mr. Russdll and Mr. Mintrop and perhaps one or two other
4 the case between the time you initialy learned of it 4 witnesses that he would particularly like me to consider
5 and nine or twelve months ago? 5 reviewing.
6 A No. 6 Q Okay. He said the case involved amore
7 Q Okay. And then approximately nine or twelve 7 detailed study and monitoring of school board operations
8 months ago, you were contacted by an attorney or 8 incontrast to the State's output system? Am | getting
9 attorneys? 9 that right?
10 A Yes 10 A Yes
11 Q Andwhat wasthe -- wasit email? Phone? 11 Q And do -- besides Russell and Mintrop, do you
12 A | received aphone call. 12 recall what other experts he talked about?
13 Q Okay. And from whom? 13 MS. KOURY: Objection. Assumes facts.
14 A Paul Salvaty, as| recall. 14 THE WITNESS: I'm sorry, | didn't hear.
15 Q Okay. And did you know Mr. Salvaty beforethat | 15 MS. KOURY: That'sokay. | wasjust objecting for
16 cal? 16 therecord.
17 A No. 17 BY MR. ROSENBAUM:
18 Q Did you have any connection with O'Melveny & 18 Q Russell, Mintrop, did he mention any other
19 Myers before that call? 19 experts?
20 A No. 20 A Yes, hedid. EvaBaker, asakind of an
21 Q Andwhat did Mr. Salvaty say? 21 overview of the case.
22 A Hesaid that he -- he described the case to me 22 Q EvaBaker?
23 andthelega issues and some of the education issues 23 A Maybe | have the name wrong. | need to look at
24  and asked meif | would be willing to consider being an 24 my report.
25 expertinthe case. 25 (Witness reviews documents.)
Page 11 Page 13
1 Q Okay. And to the best of your recollection, 1 I'm sorry, got the name wrong. It's Jeanne
2 Doctor, how did he describe the case to you? 2 Oakes.
3 A I'm not sure that | remember that with 3 Q Okay. You'rereviewing a document right now?
4 clarity. | think he volunteered to send me the legal 4 A Yes.
5 documents-- it was called a Complaint that you folks 5 Q What isthat?
6 had done -- and perhaps there were some answers by the 6 A It'smy report.
7 defendants and other material about the case. And then 7 Q Okay. Any others besides Russell, Mintrop and
8 hemay have said afew words about it aswell aswhathe | 8 Oakes?
9 might be asking me to be working on. 9 A No.
10 Q Okay. Do you remember anything he said about 10 Y ou're asking me what he --
11 thecase, interms of descriptive words? 11 Q Yeah.
12 A Weéll, | doremember that he said it was being 12 A -- asked meto do.
13 brought by the ACLU on behalf of some client districts, 13 Q Right.
14 and he may have briefly described theissuesin the 14 A Sotheanswer isno.
15 case, but | don't remember that clearly. 15 Q And then did you ask any questions?
16 Q What'syour best recollection asto what he 16 A Weél, | probably did at the time.
17 said about the issues? 17 Q Can you give me your best recollection?
18 A | think he may have said -- and this might have 18 A Well, | think | asked him about how long things
19 been something -- explaining what he wanted me to do, 19 would be and whether we were going to meet and whether |
20 and that was the plaintiffs wanted more detailed 20 would need to write areport. He didn't mention those
21 operationa -- detailed study and monitoring of school 21 things, and | would have asked questions about it.
22 board and school operations, which was in contrast to 22 Those kinds of questions.
23 Cdifornias-- I'll cal it the State's approach to 23 Q How long did he say it would be? I'm
24 having emphasis on educational outcomes. 24 interested in that.
25 And he may have mentioned at that time some of 25 A | don't remember what the time lines were. |
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Page 16

1 doremember that | thought I could fit it into my 1 A Not that | can recall.
2 schedule, and so | -- | wanted to give him an answer yes 2 Q Okay. Then you either received or you accessed
3 or no and maybe. 3 some materias; isthat right?
4 Q Did you request any documents? 4 A Yes
5 A Wadll, | don't remember whether he volunteered 5 Q Okay. And you accessed the Mintrop report, the
6 to send me these reports or whether | asked for them, 6 Russell report and the Oakes report?
7 but obviously, the Oakes and Mintrop and Russell reports 7 A Yes.
8 | would have wanted to have. And | don't know if they 8 Q Morethan one of the Oakes -- do you know how
9 wereon the Internet about that time or whether he had 9 many reports Oakes did for this case?
10 to send them to me. 10 A | think there were two.
11 Q Okay. Prior to the phone call from 11 Q Okay. And how many of those reports did you
12 Mr. Salvaty, had you ever heard of Michael Russell? 12 access?
13 A No. 13 A | read the general report more carefully, and |
14 Q Or Mintrop? 14 superficially looked over the more specialized report.
15 A No. 15 Q The report about textbooks?
16 Q Or Jeanne Oakes? 16 A Yes.
17 A Yes, Jeanne Oakes. 17 Q That'swhat you mean by the specialized report?
18 Q Inwhat circumstances had you heard of her? 18 A Yes
19 A | had met her on several occasions, and sheis 19 Q Okay. When you spoke with Mr. Salvaty, did he
20 activein educationd research. So | know the name. 20 ask you for any suggestions as to other potential
21 Q Okay. Haveyou ever spoken with her? 21 expertsfor the State?
22 A Yes, | have. 22 A | don't recall specifically. He might have.
23 Q Whenwasthat? 23 Q Do you recal any other names being raised?
24 (Discussion off the record) 24 A Hemay have mentioned or | may have mentioned
25 BY MR.ROSENBAUM: 25 some of the people who are -- were working for
Page 15 Page 17
1 Q And on how many occasions have you met Jeanne 1 defendants.
2 Oakes? 2 Q Okay. Who would they be?
3 A Wdll, it'svery vague in my mind. I've beento 3 A Wedl, | -- I'm working from very faulty memory --
4 many, many meetings over the last 30 years, and | may 4 MS. KOURY: He's not asking you to speculate. Only
5 have her mixed up with someone else, but | think that we 5 if you have abasisfor that information.
6 may have had a meeting at the convention of the American 6 THE WITNESS: May | have the question again?
7 Educational Research Association. 7 BY MR. ROSENBAUM:
8 Q Whenwasthat? 8 Q Sure
9 A Oh, | -- could have been ten years ago. 9 I'm interested in the names of other experts
10 Q Okay. And haveyou ever spoken with her, as 10 who came up in the conversation.
11 far asyou remember? 11 A | don't remember exactly.
12 A | think we were at a meeting, some sort of an 12 Q Okay. Didyou ask for the names of other
13 advisory committee meeting together. So you know, we 13 plaintiffs experts?
14 might have incidentally spoken over coffee or something 14 A | might have, but | don't remember distinctly.
15 of that nature. 15 Q Did the name -- did Hanushek's name come up?
16 Q Do you recal the subject matter? 16 A It might have.
17 A No. 17 Q Okay. And when you say it might have, why do
18 Q And when you say an advisory committee meeting, 18 you say that?
19 what was the advisory committee? 19 A Because | don't have aclear memory of it.
20 A | have avery, very vague memory of all this. 20 Q Okay. How about Rossell?
21 Sol don't want to be very specific about it, because 21 A Now that you mention her name, | think it might
22 I'mafraid I'd be wrong. 22 have come up.
23 Q Okay. And besides this one meeting that you're 23 Q Do you remember who raised it?
24 referencing regarding the advisory committee, any other 24 A No.
25 discussionsthat you've had with her? 25 Q What was said about her?
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Page 18

Page 20

1 A No. 1 not you worked with her on any desegregation --
2 Q No memory whatsoever? 2 A And worked with her means any kind of work at
3 A Only inthe sense that sheis an expert on 3 al.
4 bilingual education. 4 Q Yes
5 Q That came up in a conversation? 5 A Evenwhether it -- even if depositions weren't
6 A It may have. 6 given or things of that nature.
7 Q Didyou ask who was the -- who, if anybody, was | 7 Q Sure.
8 an expert for bilingual education for the plaintiffs? 8 A Yeah, well, the two that | remember, | think,
9 A | don't remember asking that. 9 areMinneapolisand Saint Paul.
10 Q Okay. Did any other names come up? Did 10 Q You'redistinguishing between Minneapolis and
11 Traiman come up? 11 Saint Paul?
12 A | don't recall her being mentioned. 12 A There were two separate cases.
13 Q Okay. Phillips? 13 Q Okay. Do you know roughly when that was?
14 A And weTrestill talking about the initial 14 A It might have been about five or six years ago.
15 conversation? 15 Q Okay. And what was the nature of your
16 Q Yes | am. 16 relationship with Christine Rossall in those two cases?
17 A | don't remember her being mentioned. 17 A Wall, shewas another expert in the case.
18 Q Okay. Which of the State's experts have you 18 Q Okay. Now, you've also testified in school
19 worked within the past in litigation? 19 finance cases?
20 A Workedin litigation or in any -- 20 A Yes.
21 Q I'mgoing to break it down. 21 Q Okay. And did you work with Christine Rossell
22 Let'sstart in litigation. 22 on any school finance case?
23 A Rossall, Hanushek. Those are the ones that 23 A Onethat | definitely remember is New Y ork City.
24 cometo mind. If you namethem -- | haven't tried to 24 Q Thecoadlition case?
25 memorize everybody that's on the defendant's side. 25 A Yes
Page 19 Page 21
1 Q Haveyou read the State's -- any of the State's 1 Q And any other cases -- any other school finance
2 experts reports besides your own? 2 equity cases?
3 A No. 3 A Notthat | can recall.
4 Q When -- am | pronouncing his name wrong? Isit 4 Q Okay. And haveyou --
5 Hanushek? 5 A Mr. Rosenbaum, | need to say, about the last
6 A Hanushek. 6 few questions, that my memory isahit dim about these
7 Q Hanushek? 7 things, asl'vetried to indicate, and so | may have
8 A Hanushek, | think. Shek. 8 gotten them mixed up. I've beenin alot of cases, and
9 Q Shek, okay. 9 | don't have agood memory for who was in them.
10 On how many occasions have you worked with 10 Q How many cases have you testified in?
11 Christine Rossell in litigation? 11 A All together, over any case at all --
12 A It might have been three or four. 12 Q Yeah
13 Q Okay. Do you remember which cases? 13 A -- education case?
14 A Weéll, this goes back many years. Sol -- | 14 Q I'mnotinterested in apersonal injury case or
15 can't name the cases. 15 anautoinjury case, but | mean, as an expert witnessin
16 Q You'vetestified in desegregation cases? 16 an education case.
17 A | have, yes. 17 A 1 would guess maybe 18 or 20.
18 Q And did you work with Christine Rossell in any 18 Q Okay. And wejust reviewed the fact that you
19 desegregation cases? 19 testified in desegregation cases and you testified in
20 A Let me have the question again, just so | have 20 financial equity cases.
21 it exactly. 21 A Yes
22 Q Sure 22 Q Any other type of case that you've testified in?
23 I'm generally trying to find out what cases you 23 A That testimony includes deposition?
24 worked with other of the State's experts, and I'm 24 Q Yes, itwould.
25 asking, with respect to Christine Rossell, whether or 25 A | think | gave a deposition in Oakland,
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Page 22

Page 24

1 Cdlifornia, and Berkeley on bilingual cases. 1 Q Yeah
2 Q Okay. Help me out. 2 A Yes. | worked with Phillipsin the past. Now,
3 Oakland and Berkeley or just -- 3 | don't mean to say directly, but we were on the same
4 A They were separate cases. 4 side.
5 Q Andinthe Oakland bilingual case, for whomdid | 5 Q What case was that?
6 you testify? 6 A That was a California case having to do with
7 A | think in both cases | testified for the 7 the nature of testing.
8 school board. And again, my memory is abit shaky on 8 Q What case was that?
9 that, becausel -- | only gave -- | didn't testify at 9 A | don't know the -- do you call it the
10 trid. Soit'snot, you know, very salient in my mind. 10 caption? But there was -- it had to do with the nature
11 Q Wasthereatria in the Oakland case? 11 of thetesting program herein California.
12 MS. KOURY': Callsfor speculation. 12 Q Canyou be more specific when you say the
13 BY MR. ROSENBAUM: 13 testing program?
14 Q If youknow. I'm sorry. 14 A | think it had to do with --
15 Do you know if there was atrial in the Oakland 15 MS. KOURY: I'mjust going to -- just interrupt for
16 case? 16 asecond.
17 A I'm not sure whether it was settled or what 17 To the extent that any of thisinformation is
18 happened. 18 confidential, if you were hired as a consultant, in
19 Q How about the Berkeley case? Do you know if 19 which caseit was privileged, you need not reveal that
20 therewasatrial inthe Berkeley case? 20 information. But to the extent it was not privileged or
21 A I'munsure. 21 confidentia, you can reved it.
22 Q Okay. Anddid Christine Rossell -- was she 22 THE WITNESS: | appreciate that. Thank you.
23 involved, sofar asyou know, in either the Oakland or 23 | think thisislong over now.
24 the Berkeley case? 24 And your question was?
25 A | think shewasinvolved in both. 25 BY MR. ROSENBAUM:
Page 23 Page 25
1 Q Okay. 1 Q What was the nature of the testing program?
2 A Andwhen| say | think, I'm trying to draw this 2 A | think San Francisco and one or two other
3 from memory as best | can. 3 citiesdidn't want to test al of the children in the
4 Q Okay. Andyou'veasoworked onthesameside | 4 schools, and they wanted to exclude some children from
5 of litigation where you testified with Eric Hanushek? 5 thetesting program and the State wanted to have them
6 A Yes 6 all tested. And that was the essence of the case.
7 Q And how many cases? 7 Q Arewetaking about the Stanford 9 or not?
8 A 1 think -- | think it may only be one, and that 8 A | think that was a part of it.
9 wastheonethat | mentioned. 9 Q My question isconfusing. | confused my
10 Q TheNew York case? 10 question there.
11 A Yes 11 The test that was involved, what's your
12 Q Okay. Can't think of any other cases? 12 recollection asto what test that was?
13 A Not offhand. 13 A | think it was the Stanford 9 and perhaps some
14 Q Okay. Anyone elsethat you're aware of who's 14 teststhat had been developed for -- specifically for
15 tedtified for the State? 15 Cdifornia
16 MS. KOURY: Objection. Vague. 16 Q And when was this?
17 MR. ROSENBAUM: It isvague. 17 A It might have been five or so years ago.
18 Q Any other case that you worked on with experts | 18 Q Okay. And do you know what the resolution of
19 who are assisting the State? 19 thecasewas?
20 A Wedll, to tell you the truth, I can't even think 20 A | think it was settled.
21 of the other expertsright now. If you name them, | 21 Q Do you know what the nature of the settlement
22 could tell you. 22 was?
23 Q Okay. Wesaid Phillips. 23 A | think that the four plaintiff districts
24 A Now, doesthisinclude even preparation without | 24 agreed to test the children.
25 testimony? 25 Q Didyou give adeposition in that case?
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Page 26 Page 28
1 A No. 1 research?
2 Q Or prepare areport? 2 A | think it may have been.
3 A | don't think | even prepared areport. 3 Q What would that have been?
4 Q Okay. Wereyou paid for your assistance? 4 A 1 don't remember.
5 A Yes 5 Q Areyou surethat you relied upon your own
6 Q How much were you paid? 6 research?
7 A | don't remember. 7 A WEél, I'm sure, in the sense that |'ve done a
8 Q Give meaballpark number. 8 lot of scholarship over 40 years, and so | would draw
9 A Waéll, maybel putin -- 9 upon those things, and often | would cite my own work.
10 MS. KOURY: Don't speculate on the basis for your 10 Q But my questionis: Do you recall any specific
11 answer. 11 research that you relied upon?
12 BY MR. ROSENBAUM: 12 MS. KOURY: Objection. Asked and answered.
13 Q Do you typically charge an hourly rate? 13 THE WITNESS: No.
14 A Yes 14 BY MR. ROSENBAUM:
15 Q What'sthat rate? 15 Q Okay. Wereyou involved --
16 A 250 or 300. 16 A You know, | think | should correct one thing
17 Q And areyou charging that rate in this case? 17 that | was-- wewere just talking about. When you say
18 A Yes 18 research, of course, | read alot of documents that were
19 Q Which one? 19 supplied to methat | found myself. But | wouldn't call
20 A I'd havetolook at the origina documents. 20 them -- | wouldn't call those documents research. They
21 Q Okay. And can you give meyour best estimate, 21 were, you know, background materials, the Complaint,
22 if you have one, asto the number of hours you put in 22 things of that nature. So | did review those. So that
23 thetesting case? 23 isoneform of research.
24 A It might have been 25 hours. 24 Q Okay. Didyou -- were you involved in any way,
25 Q Okay. Andyou had somerelationship with Susan | 25 Doctor, in the selection of the experts on behalf of the
Page 27 Page 29
1 Phillipsin that case? 1 Stateinthiscase? That can mean anything. Making
2 A Wadll, I'mnot sure | had any -- I'm not sure | 2 suggestions? Vetting names? Giving your opinion about
3 should say that. | don't remember even talking to her, 3 different individuals? Any involvement whatsoever?
4 but shewas awitness for the State. 4 MS. KOURY: Objection. Overbroad.
5 Q Okay. 5 THE WITNESS: | don't have adistinct memory of
6 A And | remember reading her report and learning 6 discussing that.
7 about -- abit about her. 7 BY MR. ROSENBAUM:
8 Q What did you understand your role to bein the 8 Q Were names run by you?
9 testing case, beyond being an expert? 9 MS. KOURY: Objection. Asked and answered.
10 A My rolewasto look at the psychology of 10 THE WITNESS: | don't remember that.
11 testing and whether it would be harmful or not to 11 BY MR. ROSENBAUM:
12 students. 12 Q Okay. Now, do you have an understanding asto
13 Q Okay. And did you form aconclusion? 13 how your name came to Mr. Salvaty's attention?
14 A Yes. 14 A No.
15 Q What wasthat? 15 Q Okay. Now, after -- you received the
16 A That testing is actually conducive to higher 16 Complaint? You recal that? Either received or you
17 levelsof learning. 17 pulledit off the Internet?
18 Q Okay. Anddidyou do any specific analysis 18 A One of thetwo, yes.
19 with respect to that conclusion in California, or were 19 Q Okay. And you read the Complaint?
20 you basing on prior research and expertise? 20 A Yes
21 MS. KOURY: Objection. Compound. 21 Q Okay. And you received the Mintrop report?
22 THE WITNESS: | based my conclusions on published | 22 A Yes
23 research. 23 Q AndI'musing received; | don't care how you
24 BY MR. ROSENBAUM: 24 gotit.
25 Q Okay. And was any of that research your 25 A Okay.
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Page 32

1 Q AndRussdl? 1 Q Okay. Andwhen you say somewhat relevant, what
2 A Yes 2 doyou mean by that?
3 Q And the two Oakes reports? 3 A WEéll, it meant that it would be worthwhile
4 A Yes. 4 looking them over to see how they relate to the ones
5 Q Okay. Any other documents at thistime? We're | 5 that | was more specifically asked to look at.
6 talking about theinitial time. 6 Q Okay. And when you said what | was asked to
7 A Wadl, | don't -- I'm not even saying that | got 7 do, what do you mean by asked to do? What were you
8 thoseadll at once. 8 askedtodo?
9 Q Okay. 9 A | stick by what | said in the nature of the
10 A But you're asking have | looked at any of the 10 request. | was actually asked to review the plaintiffs
11 other reports. 11 expertsreports, particularly the synthesis report by
12 Q Weéll, I am now, yeah. 12 Jeanne Oakes and the reports of Michael Russell and
13 A They're mentioned on Page 6 of my -- 13 Heinrich Mintrop and asked to describe the background
14 Q Okay. 14 and reasonsfor the K-12 -- or the background and
15 A To becomplete. Norton Grubb, Laura Goe, 15 reasons of K-12 school accountability and to comment on
16 William Koski, Thomas Sobol. Those are the other 16 the reports from these perspectives.
17 reports. 17 Q | don't know what you mean by from these
18 Q Okay. Did you know who Thomas Sobol was? 18 perspectives. Tell me what you mean.
19 A Yes 19 A From the perspectives of school accountability.
20 Q Okay. And did you know who Bill Koski was? 20 Q Andjust so we're talking the same language,
21 A No. 21 when you say school accountability, could you define
22 Q Or Norton Grubb? 22 fully what you mean by that.
23 A No. 23 A Thereisahuge amount of interest these days
24 Q Or LauraGoe? 24 in how schools should be evaluated, and something like
25 A No. 25 49 states have devel oped testing systems so that they
Page 31 Page 33
1 Q And for what purpose did you read the Grubb 1 can compare the performance of one school with another
2 report? 2 oronedistrict with another or one state with another.
3 MS. KOURY: Objection. Vague. 3 And so they have testing results of various kinds. And
4 THE WITNESS: Well, | don't remember now. | think 4 they have aso specified various proficiency levels,
5 | may have mentioned in here some problems with it, and 5 such asbasic, proficient and advanced and typically
6 so-- | wasfreetolook at any of thereports. | think 6 calculate the percentages of students that achieve those
7 atleast at alater time period they were all available 7 variouslevels.
8 onthelnternet. Sol scanned onesthat | thought might 8 And they -- Statestend to -- and thisisan
9 beof interest to me. 9 ongoing process; not al of them are in the same
10 BY MR. ROSENBAUM: 10 state -- report these test results publicly, typicaly
11 Q Besidesthe ones we've talked about, Russell, 11 onthe Internet, but make them available to newspapers.
12 Mintrop, the two Oakes reports, Grubb, Goe, Koski and 12 And some states have carrots-and-sticks incentives of
13 Sobol, have you looked at any of the other plaintiffs 13 various kinds for schoolsto -- and districts to
14 expert reports? 14 improve. Sothat'swhat | mean by the general area of
15 A Not that | recall. 15 K-12 accountability.
16 Q Okay. And how did you decide to read the Grubb 16 Q Thetesting system you just talked about; is
17 report? What wasthe criteria -- or tell me what your 17 that right?
18 thought process was that led you to read that report. 18 A Waél, | think it goes beyond just testing. It --
19 A | think that it might have had something to do 19 Q | want your fullest definition.
20 with the other reports, and | -- in reading Dr. Oakes's 20 MS. KOURY: Objection. Callsfor anarrative.
21 genera report, there may have been some thingsin it 21 BY MR. ROSENBAUM:
22 that looked interesting to me. Andthensol -- | was 22 Q Go ahead.
23 freetolook at any of the reports, and so | had -- 23 A | need to have the question again.
24 these seemed somewhat relevant to what | was asked to 24 Q Sure
25 do. 25 | want to know -- when you use the phrase
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1 "school accountability,” | want to know exactly what you 1 Q Sure. | don't want to do that right now, but
2 mean by that. 2 I'll let you do that.
3 MS. KOURY: Objection. Vague. 3 A Okay.
4 In terms of the context used in this particular 4 Q Now, when you read Dr. Oakes's synthesis
5 sentencethat he just referred to in his report? 5 report -- you know what I'm referring to by that, right?
6 MR. ROSENBAUM: No. Inthe context of the answer 6 A Yes
7 hegave me two questions ago. 7 Q The names of anumber of expertsfor plaintiffs
8 THE WITNESS: | may be alittle misunderstanding 8 arementioned in that report; isn't that right?
9 here, but | thought | answered that when | described 9 A Yes
10 accountability systems around the country that not only 10 Q How did you choose which among those experts
11 havetesting but have levels of proficiency. 11 you would read their reports? Let me strike -- let me
12 BY MR. ROSENBAUM: 12 giveyou alittle predicate there.
13 Q Isee 13 You didn't read every report of every expert
14 Incidentally, do you know the levels of 14 mentioned in the synthesis report; isn't that right?
15 proficiency in the Californiatesting system at this 15 A That'sright.
16 time? 16 Q How did you choose which reports you were going
17 A | didat onetimewhen | studied it, but | 17 togoandread?
18 don't know it offhand. 18 A Wadl, | was originaly asked to concentrate on
19 Q Canyou tell meany of the proficiency levels? 19 Russell and Mintrop, but | felt that several of the
20 A Not at this moment. 20 other reports might be related to the questions that
21 Q Okay. Andincidentaly, in preparation for 21 they took upintheir reports. And so | chose the ones
22 thisdeposition, did you review any documents? 22 that | thought might be related to those two.
23 A Yes. 23 Q Okay. Did Mr. Salvaty tell you why he wanted
24 Q What documents did you review? 24 youto look at Oakes, Mintrop and Russell?
25 A My report. 25 A 1 think hedid.
Page 35 Page 37
1 Q Didyou review any other reports? 1 Q What did he say?
2 A No. 2 A My memory isthat he said that the Oakes
3 Q Didyou review the Oakes report? The Mintrop 3 synthesiscould give me agood overview of the
4  report? 4 plaintiffs position and that he wanted me to
5 A No. 5 concentrate on Mintrop and Russell.
6 Q And when did you review your report? 6 Q Did hesay why?
7 A Inthelast couple of days. 7 A Waell, | don't distinctly remember that, but |
8 Q Can you be more specific? 8 assumethat hefelt that | would know --
9 A Weéll, | -- you mean which days? 9 MS. KOURY: Don't guess. Just what you remember.
10 Q Well, did you read it this morning? 10 THE WITNESS: Okay. | don't remember.
11 A No. 11 BY MR.ROSENBAUM:
12 Q Last night? 12 Q What was your assumption as to why he wanted
13 A No. 13 you to read those reports?
14 Q Yesterday? 14 A Because I've -- have written in those areas.
15 A Yes 15 Q When you say those areas, what do you mean?
16 Q When? 16 A The areas that they wrote about in their
17 A | didn't read it yesterday either. | read it 17 reports.
18 theday before yesterday. 18 Q Téell mewhat those areas are.
19 Q Okay. 19 A Testing and accountability and, in the case of
20 A Andthen | read it the day before the day 20 Mintrop, inspectorate system or proposed inspectorate
21 before yesterday. 21 system.
22 Q Okay. 22 Q Okay. You'vewritten about the inspectorate
23 A Incidentaly, | had a couple changes that | 23 system?
24 wanted to makein the report. At some point I'd liketo | 24 A Widll, | generaly -- I'm aware of it, since
25 dothat. 25 I've-- let me have the question again.
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1 Q Let merestate the question. 1 A Yes.
2 When you say the inspectorate system, what do 2 Q Okay. Now, my next question's. Have you read
3 you mean by that? 3 anything else about the British inspectorate system?
4 A Well, | take it to mean what Mintrop meant, but 4 A Yes
5 inadditiontothat -- 5 Q What else have you read?
6 Q Tell mewhat you took that -- | didn't mean to 6 A Incidentaly, I've read about the British
7 cutyou off. Go ahead. 7 inspectorate system over many years, because I'm
8 A | was aso familiar with the English system, 8 somewhat familiar with it and I've worked a bit in
9 and so | took those as sources for what the inspectorate 9 Europe on various kinds of projects and interested in
10 system means. 10 international education. So I'm -- I'm familiar with --
11 Q Okay. 11 justinthe course of, not particularly researching it,
12 A And might apply to California. 12  but as amatter of incidental learning.
13 Q What do you mean might apply to Caifornia? 13 Q Okay. Have you read anything else about the
14 A Wiadll, | think Mintrop was suggesting that the 14 British inspectorate system besides the book that's
15 English inspectorate system should be used herein 15 referenced in your report?
16 Cdifornia 16 MS. KOURY: Asked and answered.
17 Q What'sthe basis of that statement? 17 THE WITNESS:. Not that | can recall.
18 A | think that'swhat he said in his report. 18 BY MR. ROSENBAUM:
19 Q Okay. And haveyou ever written -- isthere 19 Q Okay. And have you ever made a search for
20 any other inspectorate system that you're thinking about | 20 research about the British inspectorate system?
21 besides the British inspectorate system? 21 MS. KOURY: Objection. Vague.
22 A That I'm thinking about? 22 MR. ROSENBAUM: lItisalittle bit vague.
23 Q Yeah 23 Q Haveyou ever made an investigation or research
24 MS. KOURY: Objection. Vague. 24 for published materials regarding the British
25 BY MR. ROSENBAUM: 25 ingpectorate system?
Page 39 Page 41
1 Q When you used the phrase two questions ago 1 MS. KOURY: Still vague.
2 "inspectorate system," were you thinking about any other 2 THE WITNESS: | can't bring anything to mind
3 system besides the British system? 3 except -- unless | might have cited it in here.
4 A Not that | can bring to mind. 4 BY MR. ROSENBAUM:
5 Q Okay. Haveyou ever done any writing about the 5 Q Okay. Butif you --
6 inspectorate system, the British inspectorate system? 6 A If youwould like meto look, I can check that.
7 A Not that | can recall. 7 Q Sure, go ahead.
8 Q Haveyou ever testified about the British 8 A (Witness reviews documents.)
9 inspectorate system? 9 | seethat | had cited the economist of '03 and
10 A No. 10 theonly other reference isto Chris Woodhead, who was
11 Q Haveyou ever done any reading about the 11 the chief inspector in England.
12 British inspectorate system? 12 Q That'sthe book you were talking about?
13 A Yes 13 A Yes.
14 Q What have you read? 14 Q Okay. Now, have you ever met Mr. Woodhead?
15 A | read the report or the book by the chief 15 A Yes.
16 inspector. 16 Q Okay. And have you had conversations with
17 Q Thebook that's referred to in the report? 17 Mr. Woodhead?
18 A Yes 18 A Wadll, | participated in a seminar when he
19 Q Haveyou had any -- 19 spoke, and | may have said something.
20 A And you know, I've -- incidentally -- let me 20 Q What was the nature of that seminar?
21 havethe question again. I'm sorry, I've forgotten -- 21 A Hewasexplaining what he had -- his
22 Q My first question was: Have you ever read 22 experiencesin being the chief inspector.
23 anything about the inspectorate system? And | believe 23 Q Okay. And the economist article that you're
24 your answer was you read the book that'sin your report; 24 referencing --
25 isthat right? 25 A Yes
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1 Q Okay. You'relooking at your copy of your 1 were present and Mr. Woodhead was present?

2 report -- 2 A I'malittle vague about these dates, but it

3 A Yes. 3 might have been seven or nine months ago.

4 Q -- right now. 4 Q Okay. And where did that happen?

5 Isthat an article that you independently 5 A At Stanford University.

6 found, or was that supplied to you by Mr. Salvaty or an 6 Q Who sponsored that?

7 attorney -- 7 A TheHoover Institution.

8 A No, | found that myself. 8 Q Okay. And areyou involved with the Hoover

9 Q Okay. And how did you go about doing that? 9 Ingtitution?
10 A | read it every week. 10 A Yes.
11 Q Isee 11 Q What'sthe nature of your involvement?
12 Sitting here today, do you know what the volume 12 A | edit books, write chapters, write short
13 of literature is out there regarding the British 13 articles, participate in meetings.
14 inspectorate? 14 Q Okay. Do they pay you asdary?
15 MS. KOURY: Objection. Vague, overbroad. 15 A No.
16 THE WITNESS: Wédll, I'm aware that much hasbeen | 16 Q Do you have an office at the Hoover Institute?
17 written about it. 17 A No.
18 BY MR. ROSENBAUM: 18 Q Okay. Do you have atitle with respect to the
19 Q Okay. When you say much, what doyou meanby | 19 Hoover Ingtitute?
20 that? 20 A Yes
21 A Weéll, | -- inthe course of general reading, as 21 Q What'sthat?
22 ascholar in education, I've seen many referencesto it, 22 A Distinguished visiting fellow.
23 particularly as applied, not only in England, but it was 23 Q Okay. Andwhen did you become a distinguished
24 used in the British colonia system, where they had 24 visiting fellow?
25 inspectorsthat would go to various countries. And | 25 A | think it -- | was appointed around '01 or the

Page 43 Page 45

1 worked with international organizations, and so | would 1 vyear before.

2 hear about it, and | read reports where it might have 2 Q I'msorry, when?

3 been proposed to change the inspectorate or increase it 3 A '01 or the year before.

4 orto get rid of it or whatever. So asamatter of 4 Q Okay. And that continuestill today?

5 incidental reading, | have come across referencesto it 5 A Yes

6 over perhaps 30 years. 6 Q Okay. Andwasthere atitleto this-- wasit

7 Q Okay. Canyou name me any of those reports or 7 aseminar? Wasthat what it was?

8 articles or writings? 8 A 1 would call it that.

9 A No. 9 Q Okay. Anddid it have atitle? Subject matter?
10 Q Okay. Haveyou ever read anything positive 10 A It may have. | don't remember.
11 about the British inspectorate? 11 Q Do you remember what the subject matter was?
12 MS. KOURY: Objection. Vague, overbroad. 12 A Itwasas| mentioned earlier, his book.
13 THE WITNESS: | don't recall anything positive. 13 Q Okay. Andwho else spoke at the symposium, or
14 BY MR. ROSENBAUM: 14 wason apand?
15 Q Okay. Haveyou ever -- 15 A Someone may haveintroduced him, but | don't
16 A Waitaminute. Sorry. Well, of course Mintrop 16 recal who it was. And he made a presentation. Then
17 isvery positive about it. 17 therewasadiscussion.
18 Q Besides Mintrop? 18 Q Okay. Okay. Now, after Mr. Salvaty made this
19 A No. 19 initial contact with you -- did there come atime when
20 Q Haveyou ever read anything in opposition to 20 there was a subsequent conversation between you and
21  Mr. Woodhead's book with respect to the inspectorate? 21 Mr. Salvaty?
22 A Any criticisms of his book? 22 A Yes
23 Q Yes. 23 Q Okay. And approximately when was that?
24 A No. 24 A | don't remember the dates. | may have talked
25 Q Okay. Now, when was this meeting at whichyou | 25 to him several times on the phone.
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1 Q Okay. And did you ever meet with Mr. Salvaty 1 A Butl had indicated | had talked to Mr. Salvaty
2 inperson? 2 severa times.
3 A Yes 3 Q Okay.
4 Q Wherewasthat? 4 A Thisisthefirst timethat | met him and
5 A At Stanford. 5 other -- the other people | mentioned were also present.
6 Q And approximately when was that? 6 Q Okay. And between thetimethat Mr. Salvaty
7 A It might have been about seven or eight months 7 first contacted you and this conference -- I'm going to
8 ago. 8 cdl it aconference meeting at the Hoover Institute,
9 Q Okay. Wasthat shortly after heinitialy 9 had you had any discussions about this case with anyone
10 contacted you? 10 at the Hoover Institute?
11 A It might have been amonth or two later. 11 A Notthat | recall.
12 Q Okay. And was any -- tell me how that worked. | 12 Q Or with any other expertsin the case?
13 Did you meet with him in an office or room? 13 A Not that | recall.
14 A Weéll, wemet inaroom likethis, like a 14 Q Or with anyone else from O'Melveny & Myers?
15 conference room. 15 A | didn't spesk to anyone aside from
16 Q Okay. And at whose offices? 16 Mr. Salvaty.
17 A Weéll, | think it was a conference room rather 17 Q Okay. Haveyou ever spoken -- putting aside
18 than someone's office. 18 Vanessafor amoment, have you -- actually, that wasn't
19 Q Okay. Whose conference room? 19 very elegant.
20 A It was at the Hoover Institution. 20 Putting aside any preparation for this
21 Q Okay. And was anyone else present besides 21 deposition, have you had any discussions abouit this case
22 Mr. Salvaty and you? 22 with anyone else at O'Melveny & Myers?
23 A Yes 23 A Weéll, to be complete, | got a message from
24 Q Whoelse? 24 Vanessathrough another attorney, but it was just about
25 A We'reincluding conference calls, right? 25 where we were going to meet.
Page 47 Page 49
1 Q Yeah. 1 Q Okay. Isthis-- when did you first meet her?
2 A Carolyn Hocksby, by conference cal, Eric 2 A Last night.
3 Hanushek, Maggie Raymond and myself and Mr. Salvaty. 3 Q Okay. And prior to that meeting, had you had
4 Q Okay. Carolyn Hocksby, are you aware that 4 any meetings or discussions with anyone else at
5 she'san expert for the State? 5 OMelveny & Myersprior to -- well, had you had any --
6 A Yes 6 with the exception of Mr. Salvaty, have you had any
7 Q Okay. And have you ever been involved with her 7 discussionsinvolving this case with any other lawyer
8 inany litigation? 8 from--
9 A No. 9 A No.
10 Q Okay. And | think you told me, but just to be 10 Q -- O'Melveny? Okay.
11 clear, have you ever been involved in any litigation 11 And how many personal meetings did you have
12 with Ms. Raymond? 12 with Mr. Salvaty?
13 A No. 13 A Just one.
14 Q Dr. Raymond. 14 Q Okay. And that's at the Hoover Institute?
15 Okay. And wasthisthe first time that there 15 A Yes
16 had been adiscussion, to your knowledge -- well, was 16 Q Okay. And how long did this meeting at the
17 thisthefirst time that there had been a discussion 17 Hoover Ingtitute take place that we're talking about
18 with you, an attorney and other experts regarding this 18 with Hocksby and Hanushek, Raymond?
19 case? 19 A | think it might have been about five hours.
20 A No. 20 Q Okay. And did you receive any documentsin
21 Q Okay. Tell mewhat you're thinking about, in 21 preparation for that meeting beyond what you've already
22 termsof -- 22 told me?
23 A Waéll, unless you meant the whole combination of 23 A No.
24 those people. 24 Q Okay. And you referencein your report,
25 Q No. 25 Doctor, anumber of reports or documents that you looked
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1 atfor purposes of this case. 1 Q Yeah.

2 Do you know what I'm referring to? 2 A You mean on my -- search for them on my own

3 A Yes 3 computer?

4 Q Okay. Had you read all those documents by the 4 Q Yes gir.

5 time of this meeting? 5 A Well, I just keep themin afile. But |

6 MS. KOURY: Objection. Vague. 6 haven't searched them.

7 THE WITNESS: The meeting at Hoover Institution? | 7 Q Okay. Haveyou turned that file over to your

8 BY MR.ROSENBAUM: 8 attorney?

9 Q Yeah. 9 A | don't remember that.

10 A Had| read all of these by then? 10 Q Okay. Approximately how many e-mails have you
11 Q Yeah. 11 had with Mr. Salvaty?
12 A | don't know. Because | hadn't -- | may have 12 A Oh, | don't think very many. | think it had to
13 come across some of these later. 13 do with what time we're going to meet and things of that
14 Q Okay. 14 nature. | don't have aclear memory of it.
15 A Sol can't say that. 15 Q What'syour best recollection? A dozen? 50?
16 Q Okay. And at the five-hour meeting was 16 A Oh, nothing like that. | think it had to do
17 anyone -- was Hanushek present? 17 with dates and things of that nature, if at al. |
18 A Yes 18 really haveto go thereto look at them to --
19 Q Okay. And -- 19 Q Doyou keep afile?
20 A | need to say something. When | tell you about 20 A Yes
21 hoursand thingslikethat, | -- it wasalong time 21 Q What -- doesthat file have aname?
22 ago. I'mdoing alot of other things, and with regard 22 A Yes
23 tothese dates, | want to be sure that there's a degree 23 Q What'sthe name of that file?
24 of uncertainty around them. 24 A CA, Cdifornia
25 Q Okay. And Hanushek was present? 25 Q Okay. Andisanything elsein that file
Page 51 Page 53

1 A Yes 1 besides e-mailsthat reference the Williams case?

2 Q Andwas Dr. Raymond present? 2 A Yes

3 A Yes 3 Q What else?

4 Q And Carolyn Hocksby was present by telephone? 4 A Waéll, theresalot of -- | often read things

5 A Yes 5 onthe Web that may or may not be related, and as it

6 Q Anyone else present at any other point during 6 emerged what | was writing about, | might have put

7 the conversation? 7 thingsthat | looked at the Internet on the -- in that

8 A Not that | remember. 8 fileincasel might want to look at it later on.

9 Q Okay. Had you received any e-mails about this 9 Q Okay. Didyou exchange faxes with Mr. Salvaty
10 case prior to that meeting? 10 during the course of the preparation of your report?
11 MS. KOURY: Objection. Vague. 11 A No.

12 THE WITNESS: About the meeting or just had | ever | 12 Q Okay. Didyou have telephone calls?

13 received any e-mails? 13 A Yes

14 BY MR.ROSENBAUM: 14 Q How many isyour best estimate?

15 Q Let'sbreak it down. 15 A My best estimate is perhaps five.

16 First of al, had you ever received any e-mails 16 Q Okay. Andwhat was said at this Hoover

17 about this case? 17 Institute meeting?

18 MS. KOURY: Objection. Vague. 18 MS. KOURY: Objection. Vague, calsfor a

19 BY MR. ROSENBAUM: 19 narrative.

20 Q Prior to the meeting. 20 THE WITNESS: Wédll, | think various people there
21 A Waél, | think | may have had some 21 expressed their understandings of the plaintiffs

22 correspondence with Mr. Salvaty about various things. 22 position and what they might be writing about in their
23 Q Okay. And have you conducted a search for all 23 reports.

24 those e-mails? 24 BY MR. ROSENBAUM:

25 A My emails? 25 Q Okay. What did Dr. Hanushek say?
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1 MS. KOURY: Assumesfacts. 1 Cadliforniaaccountability system.
2 THE WITNESS: I'm sorry? 2 Q Okay. What did you say about Mintrop's
3 MS. KOURY': I'm sorry, assumes facts. 3 advocacy of the British inspectorate?
4 BY MR. ROSENBAUM: 4 A Wadll, | don't have a clear memory, but | had
5 Q Did each of the people speak, Hanushek, 5 previously heard from Chris Woodhead, participating in
6 Raymond, yourself? 6 theseminar, and | think | may have mentioned his
7 A Yes, | think they all spoke. 7 comments.
8 Q Okay. What did Dr. Hanushek say? 8 Q What comments did you mention that Mr. Woodhead
9 A | don't remember. 9 sad?
10 Q Do you remember asingle thing he said? 10 A That the inspectorate system in England had
11 MS. KOURY: Asked and answered, somewhat 11 failed, in hisview.
12 argumentative. 12 Q Okay. What else did you say about -- what
13 THE WITNESS: | don't remember what he said. 13 édsg, if anything, did you say about what Mr. Woodhead
14 BY MR. ROSENBAUM: 14 said?
15 Q Do you remember anything that Raymond said? 15 A That'sal | can remember.
16 A No. 16 Q Okay. Do you remember anything else
17 Q Do you remember anything that Hocksby said? 17 Mr. Woodhead said at the seminar?
18 A No. 18 A No.
19 Q Do you remember anything that Mr. Salvaty said? | 19 Q Okay. And--
20 A Yes 20 A Waéll, | should say nothing that isn't written
21 Q What did he say? 21 inmy report.
22 A Hesaid that we needed to be very careful and 22 Q Okay.
23 deliberate and that we needed to be cautious about 23 A Or that | can bring to mind now.
24 writing things down that might be discoverable, as| 24 Q Okay. And regarding Russell's objections to
25 recall, and he seemed to be avery careful attorney. 25 thetesting system, what did you say about that?
Page 55 Page 57
1 Q What did you take that to mean, to be very 1 A | don't recall.
2 careful, very deliberate, very cautious about writing 2 Q Okay. Do you recall anything else you said at
3 thingsdown? 3 that meeting?
4 A | think the ideawas that it was normal -- what 4 A No.
5 doyoucal it? Attorney-client relationships, that we 5 Q Okay. Haveyou given meyour fullest and best
6 might have to share various kinds of things and so, if 6 recollection of what was said at that meeting?
7 wewrote something down, that it was a summary or an 7 A Yes.
8 evaluation of some point, it -- and didn't get it 8 Q Canyou tell me anything else that was said in
9 exactly right, then it might not be advantageous or it 9 substance at that meeting by any of the participants?
10 might not -- it could be confusing later on. 10 A No.
11 And so what | took that was that the sense that 11 Q Okay. Did there come atime during which you
12 we needed to be careful about writing things down. 12 had any other discussions with Carolyn Hocksby about
13 Q Did-- what else did Mr. Salvaty say? 13 thiscase or her report?
14 A That'sal | can remember. 14 A Wadll, | saw her at a couple of occasions, and
15 Q What did you say? 15 we might have been -- aswe call it, the California
16 A | --aslrecal, | said -- | think by that 16 case, but | don't remember that clearly.
17 timeit may have been decided that | would look at 17 Q Anything of substance?
18 Mintrop and Russell, and so | -- | may have describeda | 18 A No.
19 few pointsthat they made and how that | might be 19 Q Didyou have any additional discussions with
20 commenting on it. 20 Hanushek?
21 Q What were the points that you referenced 21 A No.
22 regarding Mintrop? 22 Q Or with Raymond?
23 A Widll, for example, with respect to Mintrop, 23 A | talked on the phone with Raymond on, | think,
24  that his advocacy of the British inspectorate system, 24 on one occasion.
25 and with respect to Russell, his objections to the 25 Q When wasthat?
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1 A 1t might have been five or six months ago. 1 A Now that you mention it, | think he was there,
2 Q Did the subject of this case come up? 2 atleast part of the time, by telephone.
3 A Yes. 3 Q Okay. Anyone elsethere by telephone?
4 Q That wasthe purpose of the call? 4 A Not that -- no, | don't think so.
5 A | think in part, yeah. 5 Q Okay. And besides Mr. Egan, did Mr. Salvaty
6 Q Okay. And what was said? 6 mention anyone -- you said -- let me strike that.
7 A Wadll, | -- | was asking -- she did abig study 7 You said it was your impression that he had
8 of charter schools, and | asked her more about it and 8 shared it with other individuals, other counsel?
9 how it was coming, because it was of keen interest to 9 A Yeah, one or two other attorneys, including
10 me. And then | may have mentioned to her, how wasyour | 10 possibly Mr. Egan.
11 work going in California. It was, you know, sort of 11 Q Anyone else's name?
12 polite conversation. 12 A Hemay have mentioned aname, but | don't
13 Q What do you remember of substance about that? 13 remember it.
14 A Nothing. 14 Q Okay. Didyou ever talk with Mr. Egan, with
15 Q Any other discussions with any other experts 15 the exception of the Hoover Institute meeting?
16 about this case? 16 A Yes
17 A Not that | can remember. 17 Q Who else? | mean when else?
18 Q Did you have anyone work with you on your 18 A | thought you said had you ever talked to
19 report? 19 Mr. Egan aside from the Hoover meeting.
20 MS. KOURY: Objection. Vague. 20 Q That's my question. That's correct.
21 THE WITNESS: Mr. Salvaty -- | asked him if he 21 A Yes, | did.
22 would look for any typos or things of that nature or 22 Q Okay. On how many other occasions?
23 statementsthat might be vague or unclear, and he gave 23 A Maybetwo.
24  me some comments on it. 24 Q And approximately when were those conversations?
25 BY MR. ROSENBAUM: 25 A | think once when we were just getting started
Page 59 Page 61
1 Q Okay. Anyone else with whom you received 1 and maybe several months later.
2 assistancein preparation of this report? 2 Q Okay. When you say when we were getting
3 A No. 3 started, what do you mean by that?
4 Q Didyou use any graduate assistants or any 4 A Wadl, | had to fill out -- sign contracts and
5 consultants, anyone else? 5 things of that nature.
6 A No. 6 Q Your contract iswith the State of California;
7 Q You showed your drafts -- you showed the drafts 7 isthatright?
8 of thisreport to Mr. Salvaty? 8 A (No audible response)
9 A Yes 9 Q [I'll stateit more generally.
10 Q And how many drafts did you do for thisreport? | 10 With whom is your contract?
11 A Thismay bethethird draft. Andto be 11 A Youknow, | haven't made a good distinction
12 complete, by the way, it was my impressionthat hemay | 12 between the various entitiesinvolved. | just think of
13 have shared it with a couple other attorneys. 13 it asthe State of California, but | --
14 Q What'sthe basis of that impression? 14 Q Okay.
15 A | think | recall him saying something about 15 A There's so many parties involved that | don't
16 sharing it with one or two other people. 16 want to say something wrong.
17 Q Okay. And did he give you the names of those 17 Q Okay. So one conversation was with Mr. Egan,
18 persons? 18 and part of the subject matter was the professional
19 A He might have mentioned Joe Egan, but I'm not 19 financia relationship involved --
20 certain about that. 20 A Yes.
21 Q Do you know who Joe Egan is? 21 Q --inthiscase?
22 A Yes 22 Was there any conversation about the substance
23 Q Who'sthat? 23 of thereport or the substance of the case?
24 A He'san attorney that works for the State. 24 A No.
25 Q Was he at the meeting at the Hoover Institute? 25 Q Then you had another conversation with Mr. Egan?
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1 A Yes 1 Q Did the Hoover Institute pay you for your
2 Q When wasthat? 2 involvement in this case?
3 A Severd monthslater. 3 A No.
4 Q Okay. And what was the subject matter at that 4 Q Didthey do any sort of subsidy, in terms of
5 time? 5 your involvement in this case?
6 A It was more about the contractual relationships. 6 A No.
7 Q Okay. What's your understanding of what the 7 Q And what was the amount of money received from
8 contractua relationship is? 8 theHoover Ingtitute last year?
9 MS. KOURY: Objection. The document speaks for 9 A | would have to just make arough --
10 itsdlf. 10 Q Givemeyour best estimate on this.
11 THE WITNESS: May | have the question again? 11 A Maybe $25,000.
12 BY MR. ROSENBAUM: 12 Q Okay. And how about to date thisyear? Is
13 Q Sure. 13 it -- let me makethe clear.
14 What's your understanding of what your 14 Isit January to January or Juneto June that
15 contractua relationship is? 15 you get paid by the Hoover Ingtitute, or isit just as
16 A Doesthat mean what my responsibilities are? 16 work isdone?
17 Q That's part of it, sure. 17 A Work isdone.
18 A Wadll, | wasto read those two reports that I've 18 Q Okay. How much have you been paid since
19 referred to, mostly, and aso then the Oakes synthesis 19 January 1 thisyear from the Hoover Institute, your best
20 and then write areport and to be deposed, to testify at 20 estimate?
21 trid. 21 A Maybe5 or $10,000.
22 Q Okay. And how much have you been paid to date | 22 Q Okay. And besidesthe Hoover Ingtitute and the
23 with respect to this case? 23 University of Illinois, do you have any other regular
24 A | haven't made a-- | haven't totalled it. 24 sources of income?
25 Q Canyou give meyour best estimate? 25 A Yes
Page 63 Page 65
1 A Might be around $45,000. 1 Q What are they?
2 Q Okay. And what's your understanding as to how 2 A wdl, Il -
3 you'l be paid for testimony at trial? Still on an 3 Q I'mnot interested in your stocks or
4 hourly basis? 4 investments, but | mean, salaried or paymentslike
5 A Yes. 5 Hoover.
6 Q How much do you make asa-- you're a-- what's 6 A Yeah. | have an appointment at the Midatlantic
7 your title at the University of 1llinois? 7 Laboratory for Student Success.
8 A I'm emeritus research professor of education 8 Q What isthat, the Midatlantic --
9 and psychology. 9 A It'sone of ten regional educational
10 Q Okay. 10 laboratoriesin the United States.
11 A And university scholar. 11 Q Andwhereisthat located?
12 Q Okay. And they pay you asaary? 12 A At Temple University.
13 A Yes. 13 Q What do you do with respect to that position?
14 Q How much do they pay you? 14 A | edit -- | plan conferences and edit books.
15 A $30,000 ayear. 15 Q Okay. Do you get an annual salary or --
16 Q Okay. And do you get a payment from the Hoover | 16 A Yes.
17 Indtitute? 17 Q Okay. What'syour annual salary?
18 A | do. 18 A $80,000.
19 Q How much do you get from the Hoover I nstitute? 19 Q Okay. Any other sources of income? Again, I'm
20 A Weéll, it depends on what | do. 20 not interested in investments.
21 Q Tell mewhat that means. 21 MS. KOURY: I'm going to object. Thisisoutside
22 A Itmeansif | writealong essay, | get a 22 theredm of thistestimony --
23 certain amount, if | write an editorial, if | 23 THE WITNESS: Y ou mean generally speaking over time.
24 participate in ameeting, if | go to Stanford for 24 BY MR. ROSENBAUM:
25 meetings, or Washington. 25 Q Let'ssay thisyear, for example.
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1 MS. KOURY: Just for the record, I'm objecting. 1 A No.
2 Thisisoutside the scope of his opinions. 2 Q Wasthere an agenda?
3 Y ou can go ahead and answer. 3 MS. KOURY: Objection. Vague.
4 THE WITNESS: Wéll, | was on another litigation 4 THE WITNESS: There wasn't awritten agenda.
5 that I've already mentioned. 5 BY MR. ROSENBAUM:
6 BY MR.ROSENBAUM: 6 Q Therewas or there was not?
7 Q Okay. Put aside litigation for a moment. 7 A There was not awritten agenda.
8 A (Witness reviews documents.) 8 Q Okay. Did Mr. Salvaty announce an agenda?
9 I'm doing a project with -- at the Kennedy 9 Doesn't have to be that formal.
10 School at Harvard University. 10 A Wédll, he might have said something to the fact,
11 Q Okay. 11 hereswhat we're going to talk about, but | don't have
12 A (Witness reviews documents.) 12 clear memory of it.
13 Q What's the nature of that project? 13 Q Okay. Do you remember what he said you were
14 A We are evaluating education management 14 going to talk about?
15 organizationsin the United States. 15 MS. KOURY: Asked and answered. He's aready
16 Q Tell mewhat you mean by educational management | 16 testified.
17 organizations. 17 BY MR. ROSENBAUM:
18 A These are for-profit firms that provide 18 Q Generaly?
19 education to children. 19 A I'msorry?
20 Q Like Edison? 20 Q Do you remember generally what he may have
21 A Yes 21 sad?
22 Q Okay. Andwho's paying you there? 22 MS. KOURY: Asked and answered.
23 A TheKennedy School -- well, the principal 23 THE WITNESS: | think he -- he may have gone over
24 investigator of the project is appointed at Kennedy, and 24 who the various parties were in the case and genera
25 there'sa Boston foundation that actually makes the 25 sorts of things and may have mentioned the witnesses
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1 payments. 1 that had been -- that were going to be working with the
2 Q Okay. How much do you receive from that? 2 State and what they might be testifying about.
3 A You mean, like, thisyear? 3 BY MR. ROSENBAUM:
4 Q Sure. 4 Q Whom did he say?
5 A | think it'll be in the range of about $50,000. 5 A Wadll, | don't have a clear memory of that.
6 Q Did you receive money from this project last 6 Q Do you remember any of the witnesses he
7 year? 7 referenced?
8 A Yes 8 A Wadll, | do definitely remember that he
9 Q How much? 9 described the peoplein the -- who were participating in
10 A 17-5. 10 the meeting.
11 Q Okay. Any other sources of incomein the 11 Q Okay. What'd he say about Dr. Hocksby?
12 nature we're talking about? 12 A Widll, | don't remember the detail of what he
13 A Not that | can think of. 13 said about them, but | just remember that he may have
14 MS. KOURY: When you have amoment, canwestopfor | 14 characterized what they were going to be working on.
15 aquick break? 15 Q Do you remember anything about his
16 MR. ROSENBAUM: We sure can. 16 characterizations?
17 Q And | presume you know this, Doctor, but any 17 A No.
18 timeyou need abreak, you just let me know, okay? 18 Q Did you take any notes at the meeting?
19 A Sowell stop now? 19 A No.
20 Q Wecan take a break now, sure. 20 Q Did anyone -- did you observe anyone taking
21 A Thanks. 21 notes at the meeting?
22 (Brief recess taken.) 22 A | don't remember.
23 BY MR. ROSENBAUM: 23 Q Wereyou instructed not to take any notes at
24 Q At the meeting at the Hoover Institute, did you 24 the meeting?
25 receive any documents? 25 A 1 think we were just cautioned about what we
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1 writedown. 1 Q Okay. Anything else?
2 Q Do you know what an intervenor isin alawsuit? 2 A Widll, just socid.
3 A Vaguely. 3 Q Okay. And how about this morning? Did you
4 Q What's your understanding? 4 talk with her this morning?
5 A It'snot the plaintiff, it's not the defendant, 5 A Weéll, wejust met, chatted alittle bit on the
6 but it's someone who has an interest in the case and has 6 way over, but not -- nothing about the case.
7 been designated by the Court as being able to 7 Q Okay. What did she say about the case
8 participatein depositions and trial. 8 yesterday?
9 Q That's pretty good. That's better than most 9 A Well, she gave me the rules for depositions.
10 law students could say. 10 Q Anything else?
11 Do you know who, if anyoneis an intervenor in 11 A Wéll, there may have been some incidental
12 thiscase? 12 conversation.
13 A WEél, my understanding is that there may be 13 Q Wasthere any discussion about the sorts of
14 severa, one of which isthe California School Boards 14 questions you might get asked?
15 Association. 15 A | think she may have said afew thingslike
16 Q Okay. Any others? 16 that.
17 A | do think that there may be others, but | 17 Q What'd she say?
18 don't know who they are. 18 A Shesaid that you might ask me about the other
19 Q Wheredid that understanding come from about 19 witnesses and -- that is on both sides and that you
20 the Cdlifornia School Board Association? 20 might be rather thorough in your examination.
21 A | think perhaps Mr. Salvaty or Ms. Koury 21 Q Okay. Did you review any depositionsin this
22 mentioned them to me. 22 case?
23 Q Okay. And have you had any discussions with 23 A No.
24 any representative or attorney relating to any of the 24 Q Or any summaries of depositions?
25 intervenorsin this case? 25 A No.
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1 A No. 1 Q Or any -- you know what an interrogatory is,
2 I'm sorry. | -- we spoke this morning alittle 2 right?
3 hit, just socidlizing, but | don't -- we didn't -- you 3 A No.
4 said about this case; didn't you? 4 Q Okay.
5 Q Yesah 5 A Wait asecond. | think | may have been sent
6 A Okay. I'msorry, | -- my answer -- my earlier 6 some-- | think that there were some interrogatories
7 answer stands. 7 that | may have glanced at, and it may be cited in my
8 Q Okay. Andwhen you said "you," you're 8 report. But | don't have adistinct memory.
9 referring to Ms. Koury? 9 If you want me -- want to wait a minute here,
10 MS. KOURY: No. | think he wasreferring to -- 10 I'll take alook.
11 sorry, | shouldn't be answering. 11 Q Didyou look at interrogatories that are not
12 Go ahead. Who were you referring to? 12 referenced in your report?
13 BY MR. ROSENBAUM: 13 A No.
14 Q Who wereyou referring to? 14 Q Who sent you those interrogatories?
15 A Toour colleague at the other end of the 15 A Mr. Savaty.
16 table. Abe. 16 Q Did you specificaly request those
17 Q Abe 17 interrogatories, or did he send you a set of
18 Y ou met with Ms. Koury about this case? 18 interrogatories?
19 A Yes 19 MS. KOURY: Objection. Vague.
20 Q And that waslast night? 20 THE WITNESS: | don't remember the exact context,
21 A Yes 21 but he -- he may have said something to the effect that
22 Q For what period of time? 22 these might be useful to you if you're writing on that
23 A About 45 minutes. 23 topic.
24 Q Okay. Andwhat did Ms. Koury say to you? 24 BY MR.ROSENBAUM:
25 A Shewent over the rules of deposition. 25 Q Theinterrogatories?
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1 A Yeah 1 A Not from the -- thisis from the attorneys
2 Q That'swhat you're referring to, right? 2 only?
3 A Oh, I'm sorry. What | thought you meant was 3 Q No, now I'm not dealing with the attorneys. |
4  depositions -- 4 want to know if you requested documents from anybody
5 Q Okay. 5 elserelating to this case.
6 A --of previous -- people who had already 6 A Inonecasethat | can remember, yes.
7 tedtified. 7 Q What'sthat?
8 Q Okay. 8 A It was something referenced in my report, a
9 A That'swhat he sent me. 9 letter to the State Board of Education from Lee
10 Q He sent you depositions? 10 Cronbach.
11 A Yeah. 11 Q Okay. Canyou spell that for the reporter?
12 Q And had you specifically requested any 12 A C-r-o-n-b-a-c-h.
13 depositions by name? 13 Q Okay. And of whom did you make that request?
14 A No. 14 A From aprofessor -- I'm trying to think of his
15 Q Didyou ask to see any depositions? 15 nameto mind. He'sa-- heteachesat the University of
16 A | think he may have suggested, and | said, 16 Kentucky, | believe. | can't bring his name to mind,
17 yeah, that might be useful. Why don't you send them. 17 but | had known himin the past, and | knew that he knew
18 Sol definitely received them. 18 about -- I'm not being responsive to your question, I'm
19 Q Okay. 19 afraid.
20 A | havefound it now. 20 Q All right.
21 Q What page of the report are you referring to? 21 A | wandered off.
22 A Weél, | have the deposition of Dr. Russell 22 Could | have the question again?
23 that's mentioned on Page 26. 23 Q Sure
24 Q Okay. Didyou request any documents that were | 24 Did you request documents of anyone besides
25 not otherwise sent -- that were not sent to you -- 25 attorneysrelated to this case?
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1 that's not agood question. 1 A Yes.
2 Did you request any documents relating to this 2 Q Andwho wasthat? From whom?
3 case? 3 A From aprofessor at the University of Kentucky.
4 MS. KOURY: Objection. Vague. 4 Q Okay. Andwhat's the name of that professor?
5 Requests of one of the attorneys at O'Melveny, 5 A | can't bring the name to mind.
6 | takeit, you're asking? 6 Q And why did you request that document?
7 MR. ROSENBAUM: Yes. 7 A Because | had seen it once and didn't keep it
8 THE WITNESS: Did | ask them for documents? 8 and | knew that he had it, and so | asked him, if he
9 BY MR. ROSENBAUM: 9 till had acopy, to send it to me.
10 Q Yes. 10 Q Any other documents?
11 A Wadll, only as| mentioned earlier. We had 11 A No.
12 conversations about what | might look at, and so they 12 Q And did you do any Internet research relating
13 might have said -- and | don't recall whether they sent | 13 to this case?
14 methe original reports of Russell and the others. Asl | 14 MS. KOURY: Objection. Vague, overbroad.
15 recall, they went on the Internet later, so | could have 15 THE WITNESS: Only incidentally.
16 accesswithout asking for things. Sowemay havehad | 16 BY MR. ROSENBAUM:
17 some conversations before they became available. 17 Q Sitting here today, can you recall any specific
18 Q Okay. But sitting here today, can you recall 18 research you did off the Internet relating to this case?
19 requesting any documents relating to this case? 19 A Well, | am very interested in K-12 education.
20 A From the attorneys? 20 Sol track alot of things that go on. There's
21 Q Yeah 21 severa -- there are at least two people that get all
22 A No. 22 kinds of newspaper articles and reportsand -- | also
23 Q Or from anybody else relating to this case. 23 read the Wall Street Journal, New Y ork Times, especialy
24 A Yes 24 for education articles.
25 Q What did you request? 25 Q Okay. Let meseeif I can make my question
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1 clearer for you, Doctor. 1 other than what you may already have been familiar
2 Thefirst question | havefor youis: Didyou 2 with?
3 systematically undertake any research on the Internet 3 MS. KOURY: Asked and answered.
4 relating to this case? 4 THE WITNESS: The systematic part was a careful
5 MS. KOURY: Objection. Vague, overbroad. 5 reading of Mintrop, Russell and Baker.
6 THE WITNESS: No. 6 BY MR.ROSENBAUM:
7 BY MR.ROSENBAUM: 7 Q Oakes?
8 Q Okay. Didyou -- 8 A Sorry. Yes, and Oakes.
9 A And]| -- just to be precise, you said -- what 9 Q Okay. Sotheanswer isno with that exception;
10 wasthe adjective you used? 10 isthat right?
11 Q Theadverb was "systematically." 11 MS. KOURY: Objection. Mischaracterizes his
12 A Systematically, no. 12 testimony. It'salso asked and answered.
13 Q Okay. 13 THE WITNESS: Aside from incidental things that
14 A Butincidentaly, yes. 14 I've mentioned and things that I'm already familiar
15 Q Okay. And when you say incidentally, | take 15 with, I didn't make any computer searches or go to the
16 that to mean, in your general interest about education, 16 library to hunt down things that had been referred to.
17 you may come across certain matters; is that right? 17 | did mention that | obtained -- or did |
18 A Yes. 18 mention? | know it's cited here. | wanted to get an
19 Q Okay. And through that -- your incidental 19 actual copy of the book by Woodhead, for example,
20 involvement with educational issues on the Internet, did | 20 because that was published, | think -- at least | heard
21 you come across any materials that you incorporatedin | 21 about the publication subsequent to hearing him.
22 your report? 22 I'm afraid I've wandered off your question.
23 A Not that | can think of offhand, and if | did, 23 Havel answered it?
24 | think | would cite them in here -- 24 BY MR. ROSENBAUM:
25 Q Okay. 25 Q Yeah, | think so.
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1 A --if | thought that they were relevant. 1 I's there anything you want to add to that
2 Q Or that you relied upon in preparation of your 2 answer?
3 report? 3 A That'sal | can think of.
4 A Wadll, what | relied upon would be in my 4 Q Okay. Had you read Mr. Woodhead's report prior
5 footnotes. 5 toyour listening to him --
6 Q Okay. And putting aside the Internet, now, did 6 A No.
7 you systematically undertake any research with respect 7 Q Okay.
8 to preparation of your report? 8 A | didn't even know he had a book.
9 MS. KOURY: Objection. Vague. 9 Q Okay. Wereyou involved in inviting him to the
10 THE WITNESS: Wéll, I'm an educationa scholar,in | 10 Hoover Institute?
11 the sensethat I'm familiar with many different issues. 11 A No.
12 Soyou could say that I've been preparing for it for 30, 12 Q Okay. Do you know who was?
13 40years. 13 A No.
14 BY MR. ROSENBAUM: 14 Q Okay. Haveyou read his book?
15 Q Okay. 15 A VYes.
16 A And| -- you know, | go to the library -- I'm 16 MS. KOURY: Asked and answered.
17 very interested in state issues, so I'veread alot 17 BY MR. ROSENBAUM:
18 about it at varioustimes. So | could call upon those 18 Q Cover to cover?
19 things. And some of it | have in my computer. Reports 19 A 1 wouldn't -- | wouldn't say that I've read it
20 that | might pick up on the Internet, for example, | 20 carefully page by page, but | did -- | did read it.
21 sometimes deposit them in aspeciad file, and | can 21 Q Okay. Did -- in the preparation of your
22 search for them and things of that nature. 22 report, Doctor, did you speak with any State officials
23 Q Allright. My question -- | appreciate that 23 intheareaof education?
24 answer, but my question now is. Did you systematically | 24 A From California?
25 undertake to do any research with respect to this case 25 Q Yes.
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1 A No. 1 Q -- with Governor Wilson?
2 Q Okay. Do you know any State officialsin 2 A No.
3 Cdiforniain the area of education? 3 Q Okay. When was that?
4 MS. KOURY: Objection. Vague, overbroad. 4 A Oh, it might have been 18 months ago.
5 THE WITNESS: Officials, meaning executives from 5 Q Okay.
6 the State? 6 A | have avery uncertain recollection of these
7 BY MR. ROSENBAUM: 7 dates.
8 Q Okay. 8 Q Okay. And have you ever spoken with any
9 A No. 9 teachersin Cdliforniain K-12 public education?
10 Q Okay. Do you know -- strike that. 10 A Ever?
11 Did you speak to any principalsin the 11 Q Yeah.
12 preparation of your report? 12 MS. KOURY: Overbroad.
13 A No. 13 THE WITNESS: I've given lecturesto teachers and
14 Q Any teachers? 14 I'vehad "Q" and "A" and things of that nature.
15 A No. 15 BY MR. ROSENBAUM:
16 Q Students? 16 Q Okay. But canyou -- do you have any specific
17 A No. 17 recollection of any conversations with any California
18 Q Parents? 18 "K" through 12 public education teachers?
19 A No. 19 MS. KOURY: Objection. Asked and answered. He
20 Q Okay. Have you ever spoken with any State 20 just testified about that. But go ahead.
21 officiasineducationin California? 21 THE WITNESS: Well, I do remember giving some
22 MS. KOURY: Objection. Vague, overbroad. 22 lectures herein California, and there were some
23 THE WITNESS: In connection with this case? 23 teachersthere and principals and others.
24 BY MR. ROSENBAUM: 24 BY MR. ROSENBAUM:
25 Q You'veadready answered that; haven't you? 25 Q That's not quite my question, though.
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1 A | thought | did, yeah. 1 My question is: Did you have any conversations
2 Q | mean, have you ever spoken to any State 2 that you can recall with teachersin the California"K"
3 officials of education in California? 3 through 12 public education system?
4 A Ever. 4 A You said conversations.
5 Q Ever. 5 Q Yesh
6 A Weall, it doesn't stand out in my mind, but I've 6 A Well, would that include "Q" and "A"?
7 participated in meetings and I've given lectures that 7 Q Itwouldinclude"Q" and "A."
8 I'msure Californians have cometo. 8 A Yes. Theanswer's--
9 Q But sitting here today, can you name any 9 Q Can you remember the content of any of those
10 Cdifornianswho have come to any of your lectures or 10 "Q"and"A"?
11 presentations? 11 A Well, | have given alecture on -- yes.
12 MS. KOURY: Objection. Vague, overbroad. 12 Q Okay.
13 THE WITNESS:. The only one | can think of 13 A And| had given alecture -- I've given several
14 offhandedly isthat former Governor Wilson has an 14 lecturesout here, and -- on how to raise achievement,
15 appointment at the Hoover Ingtitute. | think that he 15 and so people would ask me questions and | would give
16 may have been at one of our meetings. 16 them long, you know, lists of things that can be done
17 BY MR. ROSENBAUM: 17 that most effectively and efficiently promote
18 Q Okay. 18 educational achievement in schools. And so people often
19 A You say talk to him. I'm not sure that we had 19 ask meto describein more detail some of the things
20 anindividual conversation, but we've -- | think we were 20 that | mentioned or perhaps they didn't understand a
21 inaseminar together or he may have spoken or someone | 21 point | made or perhaps they disagreed with my point and
22 else may have spoken and he may have commented. 22 wanted to challenge me on that. So it wasatypica "Q"
23 Q Okay. But you don't have arecollection of any 23 and"A" about how to raise achievement.
24 gpecific conversation -- 24 Q Okay. Canyou speak up alittle bit just --
25 A No. 25 canyou hear okay?
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1 MR. HAJELA: Yeah. Fine. Thanks. 1 discussion?
2 BY MR. ROSENBAUM: 2 A It had to do with the nature of the California
3 Q | appreciate that answer, Doctor. Let mebea 3 testing system and what would be the best test to use.
4 little more specific. 4 Q Okay. What do you specifically remember about
5 Sitting here today, do you remember any 5 that discussion?
6 specific questions and answers from persons who you 6 A Wadll, | -- this sounds awful, but | remember
7 understood to be teachersin the California public 7 what | said.
8 school system? 8 Q Okay. Andwhat did you say?
9 MS. KOURY: Objection. Asked and answered. 9 A | said that | thought that they ought to use,
10 THE WITNESS: | don't remember the specificsof the | 10 at least for the time being, the Stanford achievement
11 conversation. Just the types of questionsthat | would 11 test.
12 get. 12 Q Okay. Approximately when wasthat?
13 BY MR. ROSENBAUM: 13 A Might have been two or three years ago.
14 Q Okay. And same question with respect to 14 Q Okay. Andwho was on the other end of the
15 principasor administratorsin the "K" through 12 15 phone, to your understanding?
16 public education system. 16 A The State Board of Education board members.
17 A Sameanswer. 17 Q Do you know which ones or how many? Strike
18 Q Okay. And do you personally know anyoneinthe | 18 that.
19 Cadlifornia Department of Education? 19 Do you know how many?
20 MS. KOURY: Objection. Vague. 20 A No, | -- asl say, | participated by conference
21 THE WITNESS: No. 21 cal. There were some other -- they had several experts
22 BY MR.ROSENBAUM: 22 to advise them, and | was the only one on the conference
23 Q Okay. Toyour knowledge, have you had any 23 cdl. | mean, | wasthe only one that telephoned in.
24 discussions with anyone in the California Department of 24  Therest were actually there.
25 Education? 25 Q Do you remember anything that was said on the
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1 A With respect to this case? 1 other side of that telephone?
2 Q Weéll, let's start there, yeah. 2 A Wadll, | remember some of the questions that
3 A No. 3 they raised.
4 Q Okay. Just generally? 4 Q Okay. What were the questions that were
5 A Ever? 5 raised?
6 Q Yeah. 6 A The questions -- | think the chief question was
7 A Wadll, | mentioned ancther -- | once advised the 7 how to plan revisionsin the State testing program.
8 State Board of Education in California, and | think the 8 Q Okay. Andwhat do you mean how to plan
9 superintendent -- the State superintendent may have been 9 revisons?
10 aparticipant and during the other case involving the 10 A 1 think that the California testing system has
11 SAT 9 and other tests, | may have spoken to officials, 11 undergone alot of revisions, and -- over time, and they
12 especialy in the testing department. 12 wanted to have a high quality system that would be cost
13 Q Do you have any specific recollection of the 13 effective and that would be reliable and valid and that
14 discussions, if any, regarding the testing system? 14 would enable them to have good information on how the
15 A Yes 15 studentsin the schools were doing, aswell as each
16 Q With Caifornia Department of Education? 16 student. Those are some of the primary considerations.
17 A Yes 17 Q Okay. And help me understand this, Doctor.
18 Q Okay. With whom did you have discussions? 18 At the time that you were on this conference
19 A | think it was either acommittee or it wasthe 19 cal, wasthe Stanford 9 aready in usein Cdifornia?
20 State board. 20 A By the State?
21 Q Okay. And-- 21 Q Yeah.
22 A That isto say, acommittee of the board or the 22 A | think it was. It wasamost certainly
23 full board. | don't -- | don't remember -- | 23 involved with some schools, and it might have been a
24 participated by conference call, so -- 24 State-required test.
25 Q Okay. What do you remember about that 25 Q What -- you know what the API is, right?
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1 A Yes. 1 Q Haveyou ever visited any California schools,
2 Q Wasthe API -- had it been set up? 2 "K" through 12 public schools?
3 A | don't think so. 3 A Not that | can think of.
4 Q Okay. 4 Q Okay. Wasit ever suggested to you by
5 A But I'm uncertain on that. 5 Mr. Salvaty or anyone else that that might be a good
6 Q Doesthis have anything to do with whether the | 6 idea?
7 Stanford 9 should be used as part of the API? 7 A | don't think so.
8 A | don't remember that particular part. 8 Q Okay. Did you ever ask if you could visit some
9 Q Now, do you remember anything else that was 9 "K" through 12 schools?
10 said on the other end of the telephone? 10 A Not that | remember.
11 A Not by me but by the board members? 11 Q Okay. Thethree draftsthat you mentioned, do
12 Q Correct. 12 you still have copies of those drafts?
13 A Or the other experts? 13 A No.
14 Q Correct. 14 Q Why isthat?
15 A | remember afew general things. 15 A Because -
16 Q What do you remember? 16 MS. KOURY: Objection. Vague.
17 A They were pretty much as| was mentioningto | 17 THE WITNESS: -- | think it's advisable to keep a
18 you, that they felt that they ought to have areliable 18 really good copy of the final draft, because | once had
19 andvalid test, they ought to be practical tests, would 19 the experience of working on a project that went through
20 bedesirable to have individual information on each 20 nine stages, and they accidentally published the fifth
21 student. | think | remember also that it appeared that 21 stage.
22 couldn't be done instantaneously, that it had to evolve | 22 BY MR. ROSENBAUM:
23 overtime. 23 Q That's--
24 Q Okay. What do you mean by that? 24 A Easy to get manuscripts mixed up.
25 A | meant that there were certain -- | think at 25 Q That'sthe only reason?
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1 that time not everything had been perfectly aligned. So 1 A Yes
2 thetest needed further development, and the standards 2 Q Now --
3 might have had to have some reconsideration. And so 3 A Wadll, | -- | mean, there is another reason. |
4 thiswas not viewed as a one-time decision, but rather, 4 mean, it soundstrivial, but you know, with -- | work a
5 what are the next steps that need to be accomplished. 5 lot a home. | don't have huge amounts of storage
6 Q Do you know what the PSAA is? 6 space. Sol don't keep al the thingsthat | would come
7 A | remember that acronym from here, but | need 7 acrossinalawsuit.
8 to bereminded. 8 Q Okay. Now, Mr. Salvaty, | think you testified
9 Q Okay. Now, putting aside this -- thiswas a 9 tomeearlier -- if | mischaracterizeit, just let me
10 discussion with relationship to this lawsuit; is that 10 know.
11 right? Not the Williams lawsuit but the testing 11 He offered some discussions from time to time
12 lawsuit. 12 about your drafts; is that right?
13 A No. No, thiswas something separate. 13 A Yes
14 Q It was separate. 14 Q Okay. Andwere hissuggestionsoraly, in
15 A Yes 15 writing or both?
16 Q I see 16 A (No audible response)
17 Any other discussions that you can recall with 17 Q How did he do that? How'd he give you
18 individuals whom you understood to be personnel within | 18 suggestions?
19 the Department of Education? 19 A He marked them on a-- he marked up a hard
20 A Ever a any time? 20 copy.
21 Q Yeah. 21 Q Okay. And then how did you -- did you see the
22 A 1 think -- 22 marked-up hard copy?
23 MS. KOURY: Overbroad. 23 A Yes, hesentit to me.
24 THE WITNESS: -- I've mentioned it. 24 Q And he sent it to you by fax or express mail or --
25 BY MR. ROSENBAUM: 25 A Heeither --
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1 Q --email? 1 A Wadll, | read the synthesisfirst, because |
2 A -- mailed it or FedExed. 2 thought it would give me an overview of the case. And
3 Q Ever by email? 3 then| read more carefully Mintrop and Russell reports.
4 A No. 4 And then at some point -- | don't remember the order,
5 Q Okay. And do you have copies of his mark-ups? 5 butl -- after | got a better understanding of what they
6 A No. 6 weresaying, | read the other reportsthat | mentioned
7 Q What happened to those? 7 earlier and that are mentioned in my report. And then
8 A | threw them away -- 8 from there | may have sort of compared one against the
9 Q Okay. 9 octher.
10 A -- when | wasfinished. 10 Q Okay. How many times have you read the Mintrop
11 Q And on how many occasions did he send you 11 report?
12 those? 12 A Waéll, | would say | read it once carefully, but
13 MS. KOURY: Objection. Asked and answered. 13 as| went throughit, | underlined and put stars and
14 THE WITNESS: Well, | think | did three drafts, and | 14 dogeared pages so that | could refer back toit. Soll
15 he sent me -- he sent comments on the first draft; he 15 qguess| would say once carefully, but then referred to
16 sent comments on the second draft. Thisisthefina 16 it at -- specific pointsas| began writing -- as|
17 draft that he did not comment on. 17 began outlining and writing.
18 BY MR. ROSENBAUM: 18 Q Okay. And how about the Russell report? How
19 Q Okay. Anddid he giveyou any memosor --any | 19 many times did you read that?
20 memos about your drafts? 20 A | think that was roughly the same.
21 A No. 21 Q Okay. And how about the Oakes synthesis report?
22 Q Okay. Werethe mark-upsinink or typewritten? | 22 A Thesame.
23 A No, they were on the manuscript in ink. 23 Q Okay. Now, | don't want to mischaracterize
24 Q Okay. And what do you recall of those 24 your testimony. Help meout here.
25 mark-ups? 25 Y ou said you read the Mintrop report carefully?
Page 95 Page 97
1 MS. KOURY: Asked and answered. 1 A Yes
2 THE WITNESS: They were useful comments, because 2 Q Okay. And the same with the Russell report?
3 some of my language is a bit technical and may be 3 A Yes
4 unclear. And so he might have said -- you know, put a 4 Q Did you read the synthesis report with the same
5 question mark, what does this mean, or something like 5 degreeof care?
6 that. Andinsome casesit was-- you know, even if 6 A No.
7 you're an experienced writer, noun-verb agreement, you 7 Q Okay. Andwhy isthat?
8 know, things like that. 8 A Because | was asked to do only two things. |
9 BY MR. ROSENBAUM: 9 mean, there was a high priority on those two. And the
10 Q Okay. Isevery word in thisreport your word? 10 other wasjust for rather background information.
11 A Except for the quotes, of course. 11 Q Okay. And did you read the Koski report?
12 Q Right. But otherwise, every word is your 12 A | read the -- all thereportsthat | had
13 writing -- 13 mentioned earlier.
14 A That'sright. 14 Q Okay. And the Mintrop report that you
15 Q -- your words? Okay. 15 underscored and dogeared, do you still have a copy of
16 Can you explain to me, Doctor, what was the 16 that report?
17 processyou utilized in the preparation of your report? 17 A | don't know. | haven't been back to that file
18 MS. KOURY: Objection. Vague, callsfor a 18 for sometime. I'm not sure whether | kept it or not.
19 narrative. 19 Q Okay. Whereisthat file?
20 THE WITNESS: We've gone over that alittle bit, 20 A It'sat home.
21 and I'm not sure I'm going to add to what I'd said 21 Q Anddoesit have a name?
22 earlier. Butl first -- well, | read at least at one 22 A Well, it would -- | mean, it's -- referring to
23 point the Oakes report and then -- 23 Mintrop'sreport.
24 BY MR. ROSENBAUM: 24 Q 1 know. I think I'm not being clear.
25 Q Both the Oakes reports, right? 25 Did you put the Mintrop report in an accordion
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1 fileora-- 1 seehereasthetable of contents.
2 A No, | just putitinabig -- | have these big 2 BY MR. ROSENBAUM:
3 black boxes, and | just throw alot of stuff in there. 3 Q Okay. Table of contentsin your report?
4 Q Okay. And doesthat big black box haveaname? | 4 A Yeah.
5 A Yes. 5 Q Okay. And where did you make those notes?
6 Q What'sit called? A big black box? 6 A 1 think | -- by that time | started keying
7 A No, CA. 7 thingsin my computer.
8 Q CA, okay. 8 Q What does that mean?
9 Do you have a big black box for lowa, Georgia, 9 A Widll, | use Word, and it has an outline
10 other states? 10 feature. And so | probably went through a couple of
11 MS. KOURY: Objection. Vague, ambiguous. 11 outlinestotry to seeif it had alogical coherent
12 MR. ROSENBAUM: That's not agood question. 12 nature.
13 Q And did you mark up the Oakes report also? 13 Q Okay. And over what period of time did you
14 A | may have made afew underliningsonit. | 14 actually do the drafting of the report?
15 remember that list well. 15 A 1t might have been about four to six weeks.
16 Q Didyou keep that report? 16 Q Okay. And how did you decide what you were
17 A | think | may till have a copy, but I'm not 17 going to put in the report and what you didn't -- what
18 sure. 18 you kept out of the report?
19 Q Samething for Russell? 19 MS. KOURY: Objection.
20 A Hmm-hmm. 20 BY MR. ROSENBAUM:
21 Q Samething for Koski? 21 Q Give me asense of your mental processesin
22 A Yes 22 determining what you were going to include in your
23 Q And Grubb and Goe? 23 report.
24 A Yes. 24 MS. KOURY: Objection. Overbroad, vague and
25 Q Okay. Now, you also mention in your report 25 ambiguous. It's aso compound.
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1 that you read theliability disclosure statement? 1 THE WITNESS: Wadll, | went -- you know, as|
2 A You say that | mentioned in my report that | 2 mentioned earlier, | made various underlinings,
3 readit? 3 underscorings of various kinds, and | began to see what
4 Q Yeah 4 outlay might fit together one way or the other in
5 A Uh-huh. | think | did get that, and | did read 5 various categories and subcategories and where there
6 it 6 might be overlap and how they would compare with the
7 Q Okay. And did you mark that up in the same way 7 other reportsthat | wasn't specifically asked to look
8 that you described how you marked up Mintrop and Russell? 8 a.
9 A | don't remember. 9 And | had noted weaknesses, particularly in
10 Q Okay. And for what purpose did you read the 10 Russell and Mintrop, or thingsthat | could not agree
11 liability disclosure statement? 11 to. And I looked at -- | thought to myself what are
12 A Wéll, I think perhaps Mr. Salvaty had sent it 12 their reasons why these were -- the things that they
13 tome, and it wasimplied that | should -- would have 13 were recommending would not be very workable.
14 the opportunity to look it over, so | did. 14 BY MR. ROSENBAUM:
15 Q Okay. And explain to me, Doctor, how did you 15 Q Okay. Werethere any statementsin the Mintrop
16 go about writing the report? 16 report that you agreed with?
17 Y ou've told me that the first step was that you 17 MS. KOURY: Objection. Overbroad.
18 reviewed the documents we've discussed; is that right? 18 THE WITNESS: Wéll, | think in the Mintrop report,
19 A Yes 19 hedid have the ideato some extent -- I'm not sure it
20 Q What was the next step? 20 wasexplicitly stating that learning of California
21 MS. KOURY: Objection. Asked and answered. 21 students should be improved, and | certainly would agree
22 THE WITNESS: Well, | compared and contrasted them 22 withthat. There may have been other matters that were
23 and -- and then | made some notes on some of the 23 mentioned that | -- if | reread the report that | could
24 principa points that they had made. And then began to 24  agreeto.
25 organize and outline. That evolved into the -- what you 25 BY MR. ROSENBAUM:
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1 Q Sitting here today, can you think of anything 1 Q Okay.
2 dse? 2 A And then basic --
3 A No. 3 Q I'msorry.
4 Q Okay. And how about the Russell report? 4 A --issomewhat below that, not desirable. And
5 Anything in the Russell report you agreed with? 5 then we had to have another category called below
6 A | think he also would agree to the point that 6 basic. And then that fitsinto the scheme that has one
7 I'vementioned and that Mintrop and others have 7 level higher than proficient called advanced.
8 mentioned that many people would agree to that were 8 And alot of states have adopted that
9 concerned about higher levels of learning in al the 9 terminology or something like it, but they define --
10 states. 10 they arevariationsin how they defineit for various
11 Q What does that mean? 11 subject matters and for various states.
12 A It means that there is a huge amount of public 12 Q Okay. Yougave mefour categories. | just
13 concern, not only in Californiabut in other states -- 13 want to make sure |'ve got them right. Proficient,
14 andin other countries, for that matter -- about 14 basic, blow basic and advanced.
15 improving the achievement levels of childrenin schools. | 15 Do | have them right?
16 Q Okay. When you say achievement level, whatdo | 16 A Yes.
17 you mean by that? 17 Q And the National Assessment Governing Board,
18 A | mean the kinds of teststhat are used and 18 that'sresponsible for NAEP; isn't that right?
19 accountability schemesthat we talked about earlier in 19 A Yes
20 the49 states and the national assessment of educational 20 Q Have you made any inquiry, for purposes of this
21 progress. 21 tedt, asto the percent of numbers of students K"
22 Q Help me understand you. 22 through 12, public schools, that are below basic in
23 When you -- what do you mean by the phrase 23 Cdifornia?
24 "achievement level"? 24 A No, not in California.
25 MS. KOURY: Asked and answered. 25 Q Or basic for Cdlifornia?
Page 103 Page 105
1 THE WITNESS: Weéll, achievement is the content 1 A No.
2 of -- the student's mastery of the content on the tests 2 Q Or proficient?
3 and thelearning that takes place, and when | say level, 3 A No.
4 anumber of states now have used these proficiency 4 Q Or advanced?
5 levels, like basic, proficient and advanced, and are 5 A Wadll, | have come across reports, and | --
6 reporting the percentages of children who reach eachone | 6 Californiadoes not stand out in my mind. | think that
7 of thoselevels. 7 they have not participated as much in NAEP as some other
8 BY MR. ROSENBAUM: 8 states. That's been morerecently. So --
9 Q Okay. Do you know the percentage of California 9 Q Okay. But sitting here today, can you give me
10 students K-12 that are basic, as you just defined it? 10 the percentages of California studentsin any of those
11 A No. 11 four categories?
12 Q Or proficient? 12 A No.
13 A No. 13 Q Atany pointintime?
14 Q Or advanced? 14 A No.
15 A No. 15 Q Okay. And do you know whether or not
16 MS. KOURY: Objection. Vague. 16 Cdliforniaparticipated in the last NAEP examinations?
17 BY MR. ROSENBAUM: 17 A Widll, | havethe-- | think that they recently
18 Q When you say basic, what do you mean by that? 18 dtarted participating.
19 A Weéll, | was on the National Assessment 19 Q Okay. Don't look at your report yet.
20 Governing Board, and we originated those terms. And 20 Do you know when they started participating?
21 different people mean different things by them. But the 21 A No.
22 coretermis"proficient," which meansthat we -- at 22 Q Okay. Do you know on how many occasions
23 least according to some of our original thinking, was 23 they've participated?
24 that you are capable of going on to the next grade 24 A No.
25 level. 25 Q Do you know when the most recent results of the
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1 NAEP was announced? 1 Q Okay. Youdon't follow NAEP results? That's
2 A For the nation? 2 what you're referring to?
3 Q Yes. 3 A lincidentally follow them, unless | have some
4 A | think it may have been something like three 4 specific purpose in mind.
5 months ago. 5 Q Okay. Sitting heretoday, can you tell me when
6 Q Okay. And do you know where Californiafell -- 6 thetime before the most recent time was with respect to
7 A No. 7 reporting of NAEP results?
8 Q Okay. Didyou make any attempt to investigate 8 A No.
9 where Californiafell on the NAEP test? For purposes of 9 Q Okay. Or thetime before that?
10 this case or otherwise. 10 MS. KOURY': Callsfor speculation.
11 A Wédll, | had already written my report, and | 11 BY MR. ROSENBAUM:
12 understood that that was al | would need to do. 12 Q | don't want to you speculate. 1f you don't
13 Q Okay. 13 know, just tell me.
14 A Sol didn't do any further research. 14 A | don't know.
15 Q Okay. 15 Q Okay. Do you know what Californiadid thetime
16 A And| didn't particularly look up Californiaor 16 Dbeforethistime?
17 any other state or even read the latest reports very 17 A No.
18 carefully. 18 MS. KOURY: Objection. Asked and answered.
19 Q Okay. Haveyou read the latest reports at all? 19 THE WITNESS: No.
20 A | mentioned to you that | scanned a number of 20 BY MR. ROSENBAUM:
21 things, and | have -- came across hews accounts. 21 Q Or at any prior time?
22 Q Canyou tdl me any facts or dataregarding the 22 MS. KOURY: Asked and answered.
23 most recent results from NAEP? 23 THE WITNESS: No.
24 A Yes 24 BY MR. ROSENBAUM:
25 Q What can you tell me? 25 Q Okay. If | asked you the same questions, but
Page 107 Page 109
1 A That there's been along concern about what's 1 instead of "K" through 12, talked about elementary
2 sometimes called stagnant scores on NAEP in the major 2 students, middle school students or high school students
3 subject areas, and the large percentages of students 3 taking thetest, would your answers be any different?
4  that are below basic and basic and the fewer than 4 A No.
5 desirable at the advanced level, and the latest scores 5 Q Okay. Now, wereyouinvolved inthe
6 show that that hasn't changed much. 6 development of the NAEP test?
7 Q Doyouknow if it's decreased? 7 MS. KOURY: Objection. Vague.
8 A Weéll, | think if you take alot of different 8 BY MR. ROSENBAUM:
9 scores, you're going to find afew that go up and afew 9 Q | don't want to make that vague for you.
10 that go down. My impression isthat there hasn't beena | 10 Do you know what | mean by -- when did NAEP
11 fundamental or essential major changethat -- oneortwo | 11 comeinto being, if you know?
12 might go up and one or two might go down, but it's 12 A About 30 years ago.
13 basicaly -- well, let's say, simply put, it's been 13 Q Okay. And wereyou involved in the process
14 unchanged for some years. 14 that led to the development of that NAEP test 30 years
15 Q |If youjust answer -- if you've aready 15 ago?
16 answered this, just tell me. 16 A No.
17 Do you know what California did, whether it 17 Q Okay. Haveyou looked at the NAEP test at any
18 stayed stagnant, up, down, whatever? 18 point?
19 A 1 didn't look into California specifically. 19 MS. KOURY: Objection. Vague.
20 Q Okay. Now, prior to thislast administration 20 BY MR. ROSENBAUM:
21 of NAEPthelast -- my question's unclear. 21 Q Do you know what | mean by that?
22 Prior to the last announcement of NAEP resullts, 22 A When | was on the governing board, | would
23 when wasthe one prior to that? 23 occasionally look at test items.
24 A Wéll, | haven't been on the board for about 15 24 Q Okay. And did you ever make any suggestions as
25 years. Sol don't follow it as closely as | used to. 25 to changes -- possible changes or modifications to the
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1 NAEPtest? 1 MS. KOURY: Objection. Vague.
2 MS. KOURY: Objection. Vague, overbroad. 2 THE WITNESS: (No audible response)
3 THE WITNESS: Wéll, the governing board sets 3 BY MR. ROSENBAUM:
4 policy. So I've participated in many discussions of 4 Q Didyou say no?
5 what the -- | was the chairman of the design and 5 A | saidno.
6 analysis committee that came up with these four -- four 6 Q Okay. Thank you.
7 orfive categoriesthat | mentioned to you. Soll 7 And when you say NAEP isinnovative, what do
8 made-- | participated in discussions, made suggestions 8 you mean by that?
9 and chaired the committee and voted on various policies. 9 A | mean that it was the first test to use random
10 BY MR. ROSENBAUM: 10 samplesto gauge American students' achievement. And |
11 Q Okay. Infact, you were a proponent of these 11 consider that avery significant innovation.
12 different categories; isn't that true? 12 Q Why isthat?
13 MS. KOURY: Objection. Leading, mischaracterizes | 13 A Because SAT scores and ACT scores are taken on
14 histestimony. 14 avoluntary basis, and they're not random samples and
15 THE WITNESS: | thought that they would be useful. | 15 they can be extremely misleading.
16 BY MR. ROSENBAUM: 16 Q Why isthat?
17 Q Why'd you think that? 17 MS. KOURY: Objection. Vague.
18 A Because| think that in -- previous to that 18 THE WITNESS: The chief reason isthat -- let's say
19 test, scores had been reported as averages and standard 19 the scholastic aptitude tests are used more frequently
20 deviations of percentiles, and that simply gives the 20 inthe East and West Coasts and the AC tests are used --
21 students ranking against other students. 21 that's American college tests -- are used more
22 Q Andinyour scholarly writings, you have on 22 frequently in the Midwest.
23 many occasions referred to NAEP results; isn't that 23 BY MR. ROSENBAUM:
24 true? 24 Q Okay.
25 A Yes 25 A Soyou have different fractions of students
Page 111 Page 113
1 Q Andwhy do you do that? 1 that aretaking thetest. In addition, if you look at,
2 A Becausel believeit'sthe best test in 2 let'ssay, a30- or 40-year period, more and more
3 possibly the world. 3 students are going into higher education, and so it
4 Q Why do you think that? 4 doesn't produce valid comparisons.
5 A Becauseit has random samples, random samples 5 Q Why isthat?
6 of regions, and then when | was on the board it went to 6 A Because you need to have either the total
7 giveindividua stateinformation. Anditis--1 7 population or random samples of the population in order
8 believeit had been innovative and used new procedures, 8 tomakealegitimate or avalid inference.
9 and yet it's been both effective and cost effective. | 9 Q Any other innovative features about NAEP?
10 think that many, many scholars and policy makers refer 10 A They have -- NAEP has not only dealt with the
11 toit, and it also playsacentral role in the new 11 major subject areas, but it has created some tests that
12 federal legislation No Child Left Behind. 12 arenot often given in schools. Thereis, for example,
13 Q Okay. And that centra role was what? 13 atest of economics, whichis not normally tested in
14 A Thewhat? 14 schoals.
15 Q Thecentral roleyou're referring toin No 15 | think there may be some other reasons, but |
16 Child Left Behind, what isthat? 16 can't think of them right now.
17 A If the State wants to get Federal money, which 17 Q Okay. When you say major subject areas, what
18 isasizable proportion of the budgets, and especialy 18 do you mean by that?
19 inurban school districts, where you have alot of poor 19 A Reading, mathematics, civics, history,
20 children, it risks the possibility of not getting the 20 geography. Those | consider to be the major subjects
21 Federal funds unless the State participatesin the 21 within schoals.
22 national assessment of educational progress. 22 Q Okay.
23 Q Andif you answered thisfor me, just tell me. 23 A And to some extent perhaps music, art, music
24 Do you know how long Californias participated 24 and physical education.
25 inthe NAEP test? 25 Q Does NAEP test on art, music or physical
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1 education? 1 BY MR. ROSENBAUM:
2 A | don't think it tests on physical education, 2 Q Okay. Any reason why not? Strike that.
3 and I'munsure, sinceit's been roughly 15 years ago 3 In some of your writings you have compared
4 that | served on it, whether they do the other ones now. 4 results on State assessment tests with results on the
5 Q Okay. And| believe you told me that NAEP -- 5 NAEPtestsfor particular states; isn't that right?
6 another distinguishing feature of NAEP isthat it's cost 6 MS. KOURY: Objection. Vague, overbroad.
7 effective? 7 THE WITNESS: | think | have, yes.
8 A Yes. 8 BY MR.ROSENBAUM:
9 Q What do you mean by that? 9 Q Okay. Andwhy did you do that?
10 A WEéll, it uses a sampling procedure, so that it 10 A Because | thought it was important to know
11 enablesusto -- especialy for policy makers and 11 where the states ranked in comparison to national
12 educators and parents and citizens, it's the only test 12 rankings and whether each state had rigorous or
13 that enables usto make avalid inference as to whether 13 lessrigorous criteriafor being proficient.
14 test scores are going up or going down. And it also 14 Q And when you say rigorous or less-rigorous --
15 enables-- when it first began, it gave -- took random 15 what? Criteria?
16 samples of regions, and it enabled us to compare, say, 16 A Yes.
17 New England with the South. But now what's called state | 17 Q Okay. What do you mean by that?
18 NAEP, and you can make valid comparisons of one state 18 A | mean if you would get proficient on the state
19 with another. 19 test, you might not be proficient by NAEP standards.
20 Q Okay. Andlet me seeif | have thisright. 20 And so there's adiscrepancy between the rigor of the
21 You said it'sthe only test that permits you to 21 two setsof standardsin the tests.
22 make valid comparisons? Isthat your testimony? 22 Q And what possible conclusions could you draw if
23 A Yes 23 you found that sort of discrepancy?
24 Q Okay. 24 A Wéll, it beginsto allow you -- and it should
25 A Valid comparisons of states and regions and -- 25 help the states and citizens of the state to say -- to
Page 115 Page 117
1 now, there may be -- and I'm speaking here of a national 1 becritical if their state did poorly on NAEP, but it
2 basistoo. Some states are now moving towards a system 2 didwell on the state test, that the state tests are not
3 wherethey can compare, let's say, schoolsin districts 3 very rigorous.
4 within the state, but they can't compare their 4 Q Okay. And what's the basis --
5 performance to another state unlessthey have somemeans | 5 A And on the other hand, if they did well on NAEP
6 of calibration. 6 andlesswell on the State test, it would show them that
7 Q Now, in some of your writings, Doctor, if | 7 they had rather stringent criteriafor being proficient.
8 understand them correctly, you have used NAEP -- you 8 Q Okay. And have you conducted that sort of
9 have compared state assessment tests with NAEP; isn't 9 comparison for California?
10 that right? 10 A No.
11 A | think | havethat in this report. 11 Q Okay. Do you know if anybody has?
12 Q Your report you submitted in this case? 12 A Wéll, they could have, but | don't know about
13 A Yeah. Let me check that. 13 it. Intheanalysisthat | reported here, done by
14 Q Okay. You'relooking at -- 14 someone else, Californiawas not included as of '02.
15 A Yeah, it's on Page 44. 15 Q Okay.
16 Q Okay. And haveyou compared -- well, let me 16 A But that may bejust for this particular
17 strikethat. 17 subject; | don't know.
18 A And | should say, when you said you compared, 18 Q Okay. When you say "here," you're talking
19 thisistaken from another report, that I'm just 19 about Page 44 of your report; isthat right?
20 reproducing the results. 20 A Yes.
21 Q Okay. Okay. Haveyou compared results on the 21 Q And have you undertaken any inquiry or analysis
22 NAEP tests with the results on the California assessment 22 to see whether or not such comparisons have been made
23  test? 23 between NAEP Californiaresults and the results on the
24 MS. KOURY: Objection. Vague, overbroad. 24 Cadlifornia assessment test?
25 THE WITNESS: No. 25 A | havenot --
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1 Q Okay. 1 overbroad.
2 A --investigated that. 2 THE WITNESS: | didn't study that.
3 Q Okay. If | asked you this question before, you 3 BY MR. ROSENBAUM:
4 bear with me and just tell me that. 4 Q You never looked at -- just | want to be clear
5 Do you know if, on the California assessment 5 here.
6 test, for any year that it's been in existence, since 6 Y ou never looked at the results on -- for the
7 the APl wasformed, do you know if there's a proficiency 7 AP forindividua schools or districts from year to
8 standard, proficiency category the way you talked to me 8 year; isthat true?
9 about NAEP? 9 MS. KOURY: Objection. Vague and ambiguous.
10 MS. KOURY: Objection. 10 THE WITNESS: | never looked at the API for
11 BY MR.ROSENBAUM: 11 individua schoolsin California.
12 Q | think the question's alittle confusing, so 12 BY MR. ROSENBAUM:
13 let mebreak it down. 13 Q Or for districts?
14 Y ou told me that one of the categories for NAEP 14 A Or for districts. But | might have come across
15 isproficient. 15 some of that in the Mintrop and Russell reports. |
16 A Yes 16 don't particularly remember it. And | have at onetime
17 Q Okay. Does California assessment test, since 17 had the data from the California system on computer
18 theadvent of API -- doesit have a proficient category 18 and -- this might have been four, five yearsago. Sol
19 aso? 19 did-- 1 am-- | have compared districts and states.
20 A | don't remember. 20 I'm sorry, districts and schools within California.
21 Q Okay. You don't remember any of the 21 Q How long hasthe API been in existence?
22 categories? 22 A | don't know.
23 MS. KOURY: Objection. Mischaracterizes his 23 Q Okay. And canyou -- did you ever specifically
24 testimony. 24 compare districts' performances from year to year on the
25 BY MR.ROSENBAUM: 25 API?
Page 119 Page 121
1 Q | don't mean to characterize your testimony. 1 MS. KOURY: Objection. Asked and answered, also
2 Do you remember any of the categories? 2 vague and ambiguous.
3 A No. 3 THE WITNESS: | don't think so.
4 Q Okay. Do you know how students broke out on 4 BY MR. ROSENBAUM:
5 thetest? How many were -- even if we don't know the 5 Q Okay. Or how students generally in California
6 formal title, how many were at the top, how many were at 6 did onthe API from year to year?
7 themiddle, how many were at the bottom? 7 MS. KOURY: Objection. Overbroad.
8 A No. 8 THE WITNESS: | don't think that I've -- aside from
9 MS. KOURY: Objection. Vague and ambiguous. 9 what I've aready mentioned, have not made analyses of
10 BY MR.ROSENBAUM: 10 theAPl. | have made analyses of test scoresin
11 Q Didyou ever make any inquiry to find out? 11 Cdiforniafor purposes unrelated to this case.
12 A No. 12 BY MR. ROSENBAUM:
13 Q Any reason why not? 13 Q Okay. But for this case, you didn't undertake
14 A Well, | was asked to concentrate on the two 14 any analysis of test scoresin California?
15 reports, and | didn't consider that relevant to what | 15 MS. KOURY: Objection. Misstates histestimony.
16 waswriting about. 16 THE WITNESS: That'sright.
17 Q Okay. Didyou ever make comparisons from year 17 BY MR. ROSENBAUM:
18 toyear? 18 Q Okay. And you didn't rely upon any such
19 MS. KOURY: Objection. Vague -- 19 analysesfor purposes of your report; isn't that also
20 THE WITNESS: For California? 20 true?
21 MS. KOURY': -- and ambiguous. 21 A Not that | recall.
22 MR. ROSENBAUM: Yeah, itisvague. 22 Q Okay. Andyou know what aregression analysis
23 Q Year to year on the assessment test since the 23 s, of course?
24 advent of the API. I'm not talking about NAEP now. 24 A Yes
25 MS. KOURY: Objection. Vague, ambiguous, 25 Q Okay. And you perform thousands of regression
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1 anaysesinyour lifetime? 1 answer, inthe sense that you said Harris, and | vaguely
2 A | have. 2 remembered coming across that name.
3 Q More than you care to remember? 3 Q Okay. WEell, I'm assuming all your answers are
4 A Yes. 4 honest, Doctor.
5 Q Okay. Did you do any for purposes of this 5 Do you know the results of the Harris survey?
6 report? 6 A No. | hardly -- | can't remember it.
7 A No. 7 Q Okay. And was any section of your report taken
8 Q Or for this case? 8 from other writings that you've done in the past?
9 A No. 9 MS. KOURY: Objection. Vague and ambiguous.
10 Q Wereyou asked to do any? 10 BY MR. ROSENBAUM:
11 A No. 11 Q Do you know what | mean by that?
12 Q Didyou give any consideration of conducting 12 A Wadll, I've maintained some ideas over along
13 any regression analyses? 13 time period, if -- that's certainly represented here,
14 A Wédll, it may have entered my mind, but it was 14 and | haven't changed my mind about alot of these
15 not -- | don't think -- would not have been relevant to 15 things. And secondly, I've written about some of these
16 what | was asked to do. 16 things before and | have atable in front of me here
17 Q Okay. Sitting heretoday, do you remember what | 17 that was used by -- that was originally developed by
18 may have entered your mind with respect to perhaps 18 Chester Finn and Marci Kanstoroom, and | reproduced
19 performing regression analyses? 19 that, not only in this report but other reports that
20 A No. 20 I'vedone.
21 Q Okay. Now, you are aware that in some of the 21 Q How about -- you're referring to Page 45 of
22 reportsyou've looked at, thereis areferenceto a 22 your report?
23 Harris survey? 23 A Yes
24 A | vaguely remember that. 24 Q Thank you. And what about the actual text of
25 Q What, if anything, do you remember? 25 thereport? Arethere any portions of the text of your
Page 123 Page 125
1 A Next to nothing. | just remember seeing 1 report that, in sum or substance, appear in other of
2 "Harrisreport" or something like that at one point. 2 your writings?
3 Q Okay. Soisit next to nothing or nothing that 3 MS. KOURY: Objection. Vague and ambiguous,
4 you remember? 4 overbroad.
5 A 1 will say nothing. 5 THE WITNESS: Well, I'm taking this as an example.
6 Q Okay. Soinany of your discussions with 6 | may have had --
7 Mr. Savaty, did the question come up about taking a 7 BY MR. ROSENBAUM:
8 survey of teachersin California? 8 Q "This" just so --
9 A Not that | remember. 9 A Page45.
10 Q Orinthe meeting -- the meeting at the Hoover 10 Q Thetablethere, right?
11 Ingtitute which Ms. Hocksby -- Dr. Hocksby participated | 11 A Yeah
12 by telephone, any discussion about the Harris survey at 12 Q Okay.
13 that point? 13 A | may have had material on thisin previous
14 A Not that | remember. 14 writings, and | inserted that commentary, probably
15 Q Or about whether it'd be a good idea to conduct 15 modifying it slightly, to make the point that this table
16 asurvey of teachersin California? 16 makes.
17 A | don't remember anything like that. 17 Q Okay. Besidesthetable on Page 45, as you sit
18 Q Tell mewhat you -- do you know what the Harris | 18 heretoday, any other text that was -- appeared in other
19 survey was? 19 writings that you've done that appears in this report?
20 MS. KOURY: Objection. Asked and answered. 20 MS. KOURY: Objection. Vague and ambiguous, asked
21 THE WITNESS: No. 21 and answered.
22 BY MR. ROSENBAUM: 22 THE WITNESS: | would need to go through the report
23 Q Okay. Do you know -- 23 page by page in order to determine that.
24 A If you wanted to tell me about it, maybe it 24 BY MR.ROSENBAUM:
25 would refresh my memory, but | just gave an honest 25 Q Okay. Well do that.
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1 Aswe go through the report, if you find 1 Q Do you have any recollection of seeing any
2 sectionsthat appear to you to have appeared in other 2 declarationsin this case?
3 writings, I'd just appreciate it if you'd point it out 3 A Wadll, I think you mentioned one earlier. Was
4 tome, okay? 4 it something declaration of the plaintiffs-- | can't
5 A I'mdoing the best | can, but | want to listen 5 remember quite what you said.
6 toyour questions carefully, too, and I've got so many 6 Q Didyoulook at -- thisiswhat I'm getting
7 thingsin my mind. 7 .
8 Q Fair enough. 8 Do you have any recollection of seeing any
9 Let's go off the record. 9 declarationsin this case, any statements by any
10 (Discussion off the record) 10 students, teachers, administratorsin this case?
11 (Lunch recesstaken from 11:43 a.m. to 11 A | think that I may have gotten depositions, and
12 12:55 p.m.) 12 | may have gotten declarations too. And | may have
13 BY MR. ROSENBAUM: 13 superficialy reviewed them.
14 Q Dr. Walberg, doing okay? 14 Q Do you recall anything about their content?
15 A | am, thank you. 15 A No.
16 Q Over thelunch hour did you look at any 16 Q Didyou rely on them in the preparation of your
17 documents? 17 report?
18 A No. 18 A 1 would need to look at my report again.
19 Q Didyoulook at your report at all? 19 Q That'sfine.
20 A No. 20 A (Witness reviews documents.)
21 Q Didyou have any discussionswith Ms. Koury | 21 The only reference | find is the deposition of
22 about the deposition or the case? 22 Russell that | had mentioned earlier.
23 A Yes 23 Q Okay. And no declarations?
24 Q What did you talk about? 24 A | don't find any reference there, and | don't
25 A She mentioned to me that | could look at the 25 remember looking at it or relying upon it.
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1 report when | -- whenever | chose to, and she reminded 1 Q Okay. And that's after having an opportunity
2 meof something that | told her about, that | have a 2 to go through your report just now?
3 tendency to answer before people finish their questions. 3 A Yeah
4 Q Okay. Anything else? 4 Q Areyou presently involved in other active
5 A | think those are the things that | remember 5 cases, Doctor?
6 about the deposition. 6 A Yes
7 Q Okay. Do you know what a declaration is? 7 Q Which ones?
8 A Only vaguely. Maybe you ought to explainit -- 8 A South Carolina.
9 Q Do you know what an affidavit is? 9 Q Anything else?
10 A Let meseeif I'mright. 10 A I'm not sure |'ve been announced, so maybe |
11 Q Sure 11 needto-- I'mnot sureif | should disclose that.
12 A That's when someone would sign adocument and | 12 MS. KOURY: To the extent you were hired asa
13 haveit notarized, and it becomes evidence in hearings 13 consultant in cases and your retention is confidential,
14 orattria. 14 you should just say that.
15 Q Sure. 15 THEWITNESS: Yeah. | --
16 If | say to you a declaration, it's pretty much 16 BY MR. ROSENBAUM:
17 the samething, except it's not notarized. Does that 17 Q | don't agree with that objection, but I'm not
18 sound right to you? 18 goingto pressit at thistime. But let me ask you some
19 A | take your word for it. 19 questions. Asl said, | don't think the objection is
20 Q Okay. Haveyou ever seen adeclarationina 20 meritorious, but | don't have adesireto put you in a
21 lawsuit? 21 compromising position.
22 A Weéll, you know, | don't always notice these 22 Can you tell me the nature of the case? Isit
23 legal terms, like Complaint and things of that nature. 23 adesegregation case? Isit --
24 Q Okay. 24 A You mean theonel didn't disclose?
25 A | probably have. 25 Q Yeah
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1 A By theway, | wanted to comment on it too. If 1 A Wdll, you know, I'd have to read my report
2 | had an opportunity to call the attorney, and then | 2 again. Maybe | said something there or -- | might have
3 couldsayisital rightif | mention this or not, but 3 quoted other people who used it.
4 | --it'sjust beginning, and | haven't really done 4 Q Okay. But did you, as amethod, on any report
5 anything onit. 5 attempt to use hyperbole or exaggeration as you recall?
6 Q Again, I'm going to respect your wishes here. 6 A | would attempt to do the opposite.
7 But can you tell me the nature of the case? 7 Q Okay. Andin the discussion that you told me
8 A Sure. I'd beglad to do that. Well, of 8 about this morning, where you were on the telephone and
9 course, | haven't really gotten into it very much and | 9 there were members of the board on the other end?
10 just said that | would be available, but it's a school 10 A Yes.
11 finance case involving another state. 11 Q Do you remember how many other persons were on
12 Q Okay. And the South Carolina case, do you know | 12 theother end?
13 the name of the case, by chance? 13 A Wadll, | wasn't even there, so | --
14 A (No audible response) 14 Q Wasn't agood question.
15 Q Canyou tell me the character of that case? 15 Did people -- was there an introductions made?
16 A It's having to do with whether poorer districts 16 A | don't distinctly remember that, although | --
17 should receive more money from the State. 17 you know, it would be odd if there weren't. But | don't
18 Q Andwho'sretaining you in that case? 18 remember that.
19 A The State. 19 Q Do you have arecollection in your own mind as
20 Q Any other active cases? 20 to how many people you thought were on the other end of
21 A No. 21 the phone?
22 Q Areany of the desegregation cases you've 22 MS. KOURY: Objection. Vague, ambiguous, calsfor
23 worked on still alive? 23 speculation.
24 A No. 24 THE WITNESS: Wéll, | was nearly certain that there
25 Q What about the New Y ork case? You're still 25 were more than two, but it could have been considerably
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1 involvedinthat; aren't you? 1 more. Wéll, let's see, more than four.
2 A Well, | think that's over. 2 BY MR. ROSENBAUM:
3 Q Hep me, Doctor, get some insight into the way 3 Q Okay. And you recommended in the course of
4 you prepare areport -- you've talked to me at length; | 4  that conversation the usage of the Stanford 9; isthat
5 don't want to go back over what you've told me. 5 right?
6 When you write do you consider yourself having 6 A Yes
7 astyle? Straightforward? | mean, do you have away of 7 MS. KOURY: Objection.
8 writing that's characteristic of you? 8 BY MR. ROSENBAUM:
9 MS. KOURY: Objection. Vague, ambiguous, 9 Q Werethere other teststhat were being
10 overbroad. 10 considered that were mentioned in that discussion?
11 THE WITNESS: Well, | could say | have a 11 MS. KOURY: Objection. Asked and answered.
12 motivation, and that isto be clear, above all other 12 THE WITNESS: | think at least hypothetically.
13 things. 13 BY MR. ROSENBAUM:
14 BY MR. ROSENBAUM: 14 Q Werethere particular tests that were
15 Q Okay. 15 mentioned?
16 A And]| try towork at that. 1'm not aways 16 A I'mnot sure they had aname. | don't remember
17 successful, but | strive to do that. 17 the name of any dternative, although | -- | think
18 Q Okay. Do you use hyperbole or exaggeration? 18 alternatives -- an aternative methodol ogy was mentioned.
19 MS. KOURY: Objection. Vague, ambiguous, 19 Q And what was the aternative methodology?
20 overbroad, argumentative. 20 A To developing new tests.
21 THE WITNESS: | think | have at varioustimesinmy | 21 Q For the State to develop its own tests?
22 career, but | think I've tried to avoid using that kind 22 A Or to commission, put it out for contract.
23 of languagein litigation. 23 Q Okay. Andthe new test, wasit to have certain
24 BY MR. ROSENBAUM: 24 characteristics, as you understood it?
25 Q Okay. And certainly, in this case? 25 A Yes.
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1 Q What were those characteristics? 1 Q Yes, sir.
2 A It wasto match the test content with the 2 A Or thediscussion?
3 Cdlifornia standards that had been specified. 3 | never met her before that.
4 Q Okay. Isanother word for "match," "align"? 4 Q Okay. But that'snot my question. My question
5 A Yeah. 5 is: Had you spoken with either board members or
6 Q And at thetime, sir, did the Stanford 9 align 6 officials or anyone prior to that conversation in which
7 with the California standards? 7 you recommended the use of the Stanford 9?
8 A Not perfectly. 8 MS. KOURY: Objection. Overbroad, compound.
9 Q Towhat extent? 9 THE WITNESS: | think | had one or two telephone
10 MS. KOURY: Calsfor speculation. 10 calls, in which they asked meif | would participate in
11 THE WITNESS: | actualy didn't study that. SoI'm | 11 thisadvisory conversation, and | was-- | don't
12 not -- | think -- it was my impression, fromwhat | knew | 12 remember them asking me about what my position would
13 and from what the other experts had done and what they | 13 be. It might have been kind of alower-level official
14 had studied, that it was a reasonably good match, but it 14 that waslining up times and things like that and said,
15 wasn't perfect. 15 we want to talk about these things.
16 BY MR.ROSENBAUM: 16 BY MR. ROSENBAUM:
17 Q Okay. You never personally investigated the 17 Q Okay. Okay. Do you know what the STAR system
18 degree of alignment? Isthat afair statement? 18 is, ST-A-R, dl caps?
19 A Ever? Atany time? 19 A Just alittle bit.
20 BY MR. ROSENBAUM: 20 Q Tell meeverything you know about what the STAR
21 Q Sorry, at the time of this phone call or prior 21 systemis.
22 toit. 22 A The STAR system was -- I'm going to review my
23 A Only inthe sense that several of the other 23 report.
24  experts -- at least one was from California, very 24 Q Okay. But before you review your report, I'm
25 familiar with the system, and she made some comments. | 25 going to ask you if -- to tell me everything you know
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1 And| had no reason to believe that she waswrong. So -- 1 about what the STAR systemiis.
2 Q Prior to that conversation, had you done any 2 MS. KOURY: Objection. Callsfor anarrative,
3 investigation asto the degree of alignment with the 3 overbroad.
4 Cdiforniastandards? 4 THE WITNESS: Weéll, | would want to check it in my
5 A No. 5 report, but -- to refresh my memory, sinceit'salong
6 Q The person whom you're identifying as the 6 timeago that | wrotethisand | read about it at
7 expert who was making statements? 7 varioustimes.
8 A Yes 8 But it was my impression that the STAR system
9 Q Do you know that person's name? 9 wasasystem that was tried many years ago herein
10 A l'veforgottenit. 10 Cadifornia, and it was to use a number of what might be
11 Q Had you spokento - isit ahim or aher? 11 caled exotic items that normally would not be given on
12 A It'saher. 12 standardized tests, particularly for surveys of awhole
13 Q Had you spoken to her prior to that 13 state or large numbers of people.
14 conversation? 14 BY MR. ROSENBAUM:
15 A No. 15 Q Tl mewhat you mean by exatic items.
16 Q Had you made recommendations prior to that 16 A These would be non-multiple choice items or
17 conversation about the use or non-use of the Stanford 9 17 itemsthat would require extended responses;
18 prior to that conversation? 18 particularly, writing, laboratory experiments, use of
19 MS. KOURY: Objection. Vague and ambiguous, 19 calculators and computers, physical objects, team
20 overbroad. 20 projects.
21 THE WITNESS: Prior to the conversation with the 21 Q And to the best of your recollection, Doctor,
22 board? 22 over what period of time was the STAR system used?
23 BY MR. ROSENBAUM: 23 A Tothe best of my recollection, it was only --
24 Q Yes. 24 now, | want to remind you that | really need to look at
25 A Isthat what you're asking me? 25 thisto--

35 (Pages 134 to 137)




Page 138 Page 140
1 Q | understand. 1 Q Okay.
2 A You're asking me offhandedly, off the top of my 2 A But | want to emphasize strongly, these are
3  head. 3 rough guesses --
4 It might only have been used once or twice. 4 Q Okay.
5 Q Do you know during what period of time? 5 A -- and estimates. Some of the things, | think,
6 A It could have been, oh -- you mean how long the 6 arereferredtoin here--
7 time period was that it was used? 7 Q Okay.
8 Q That'sagood question, but let -- my first 8 A --and | just happened to read about it again
9 questionis: Over what years? 9 intheRussdl report. | have not even thought about it
10 A I'mnotrealy sure. It might have been, let's 10 inanumber of years.
11 say, six years ago. 11 Q Okay.
12 Q Okay. And again, | don't want you to guess, 12 A Somay | have the question again?
13  but just tell me the best of your knowledge. 13 Q Sure.
14 Was the STAR system ever part of aCalifornia 14 When was it -- when did its administration
15 assessment system? 15 cease?
16 A Oh, yes. 16 MS. KOURY: Callsfor speculation.
17 Q And do you know to whom it was administered? | 17 THE WITNESS: It might have been threeto five
18 MS. KOURY: Objection. Vague. 18 yearsago.
19 THE WITNESS: Yes. 19 BY MR. ROSENBAUM:
20 BY MR.ROSENBAUM: 20 Q Okay. And do you know -- do you know what
21 Q Who whom? 21 C-E-L-D-Tis, al caps?
22 A To elementary and secondary studentsin 22 A | don't remember that acronym.
23 Cdlifornia 23 Q Okay. And do you know the acronym or the
24 Q Public school students? 24  |etters API?
25 A Yes 25 A Yes.
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1 Q Do you know anything about the results of the 1 Q What'sAPI stand for?
2 STARtest? 2 A | think it stands for academic performance
3 A | know about -- 3 index.
4 MS. KOURY: Objection. Overbroad. 4 Q Okay. And do you know how it's calcul ated?
5 THE WITNESS: | know something about the technical 5 A Only sort of generaly.
6 qualities of the test that was used. 6 Q Téll me everything you know about how it's
7 BY MR.ROSENBAUM: 7 caculated.
8 Q Okay. Let'sbresk it down. 8 MS. KOURY: Objection. Overbroad, callsfor a
9 First of all, do you know anything about the 9 narrative.
10 resultsof the STAR test? 10 THE WITNESS: It follows a principle of value
11 MS. KOURY: Objection. Overbroad. 11 added, and it tries to take into consideration, not the
12 THE WITNESS: No. 12 status score of how a student or a school does at a
13 BY MR. ROSENBAUM: 13 single point in time, but it measures how much progress
14 Q Okay. What do you know about the technical 14 has been made over the previous year.
15 qudlities? 15 BY MR. ROSENBAUM:
16 A It wasoverly ambitious and it was -- it tried 16 Q Okay.
17 todo thingsthat were very, very difficult to do, and 17 A Sothe mgjor emphasis -- but the API in
18 it was unsuccessful. 18 Cadliforniahas acouple of variants oniit, and | don't
19 Q Okay. And when wasit -- when did it cease 19 know the details of those variants.
20 being utilized? 20 Q Haveyou ever investigated to find out what
21 MS. KOURY: Cadllsfor speculation. 21 those variants were?
22 THE WITNESS: And again, | was very vague about 22 MS. KOURY: Objection. Vague.
23 dates, and I'm really not sure about that. Y ou know, | 23 THE WITNESS: | think | have read about it in the
24 try to do the best | can to answer the question -- 24 reports, and I've come acrossit in just general reading
25 BY MR. ROSENBAUM: 25 on education. Education news media, things of that
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1 nature. And there have been references -- there were 1 not graduating from high school.
2 referencestoitinthe -- particularly in Russell's 2 BY MR. ROSENBAUM:
3 report. 3 Q Maybeyou just answered this; you tell me if
4 BY MR. ROSENBAUM: 4 youdid.
5 Q Canyou tell mewhat any of those variants are? 5 But | want to know whether or not you, Doctor,
6 A No. 6 consider the Californiaexit exam to be part of the
7 Q Okay. Did you specifically look at API scores 7 State's accountability system.
8 of any particular schools? 8 MS. KOURY: Objection. Asked and answered.
9 A No. 9 BY MR. ROSENBAUM:
10 MS. KOURY: Asked and answered. 10 Q It'syesor no.
11 BY MR.ROSENBAUM: 11 MS. KOURY:: It'salso vague. Just gave you
12 Q Didyou ever look at the -- do you know if the 12 testimony on that.
13 Cadlifornia Department of Education has a Web site? 13 THE WITNESS: Broadly speaking, yes.
14 A Yes. 14 BY MR. ROSENBAUM:
15 Q For purposes of this case, did you ever look at 15 Q Okay. Tell me-- for the reasons you just
16 their Web site? 16 stated in your previous answer?
17 A | may have, but | don't distinctly remember 17 MS. KOURY: Objection. Vague.
18 looking at it. 18 THE WITNESS. What are the --
19 Q Okay. Do you remember seeing anythingonthere | 199 BY MR. ROSENBAUM:
20 today? | know you said you're not sure you did, soit's 20 Q | wantto know --
21 not - 21 A Why did --
22 A No, | didn't -- | don't remember seeing 22 Q --whyyou--
23 anything on there. Sincel can't even remember seeing 23 A --|sayyes?
24 it 24 Q Yeah
25 Q Didyou rely on anything on the Web site for 25 A Because, broadly speaking, you could say that
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1 purposes of your report? 1 accountability includes assessments, criteria for --
2 A No. 2 let'ssay proficiency, and consequences. And an exit
3 Q Do you know what the California high school 3 examisan example of one consequence of an
4 exitexamis? 4 accountability system.
5 A All'l know isthat itisan exit exam. My 5 Q Téell me, Doctor, do you -- do you regard it as
6 understanding isthat it's required for high school 6 anintegra part of the California accountability
7 graduation. 7 system?
8 Q Okay. Do you know what its present statusis? 8 MS. KOURY: Objection. Asked and answered.
9 A No. 9 THE WITNESS. What does an integral mean?
10 MS. KOURY: Objection. Vague. 10 BY MR. ROSENBAUM:
11 BY MR. ROSENBAUM: 11 Q Let's-- do you regard it as an essential part
12 Q Haveyou made any investigation or inquiry to 12 of it?
13 find out information about the California high school 13 MS. KOURY: Objection. Vague.
14 exit exam? 14 THE WITNESS: Well, | could say that | think it'sa
15 MS. KOURY: Vague, overbroad. 15 helpful part of it.
16 THE WITNESS: No. 16 BY MR. ROSENBAUM:
17 BY MR. ROSENBAUM: 17 Q Why do you say that?
18 Q Doyourecal the California high school exit 18 A Because | think that incentives cause people to
19 exam as part of California's accountability system? 19 behavein certain ways, and the threat of not graduating
20 MS. KOURY: Same objections. 20 from high school can cause students to put in more
21 THEWITNESS: Wadll, | think it'srelated toit. It 21 effort and cause teachersto raise their classroom
22 isone of the incentives within the broad system of 22 standards and things of that nature.
23 accountability. And it sort of putsteeth into 23 Q Do you know if that's happened?
24 assessment and accountability, because my understanding | 24 MS. KOURY: Objection. Vague, overbroad.
25 isthat students who don't pass that examination risk 25 THE WITNESS: In California?
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1 BY MR. ROSENBAUM: 1 MS. KOURY: Callsfor speculation.

2 Q Yeah. I'll ask the question differently. 2 THE WITNESS: -- sure.

3 Have you taken any investigation/inquiry to 3 BY MR. ROSENBAUM:

4 determine whether or not the consequences that you've 4 Q Do you know to what extent the SAT 9 -- during

5 described have in fact occurred as aresult of the 5 the period of time that it was being administered as

6 administration of ahigh school exit exam? 6 part of the California accountability system, do you

7 A Of the-- 7 know what its aignment iswith the State standards?

8 Q Cdiforniahigh school exit exam. 8 A | have animpression.

9 A No. 9 Q Weéll, asyour counsel has said to you, right
10 Q Okay. Now, do you know on how many occasions | 10 now I'm not interested in your impression. | want to
11 the high school exit exam has been administered? 11 know whether or not you've undertaken any
12 A No. 12 inquiry/investigation to find out the degree of
13 Q Haveyou ever made any inquiry to find out? 13 dignment that the SAT 9 iswith California standards
14 A No. 14 for any year that it's been administered.

15 Q Do you know if there are plans to administer it 15 MS. KOURY: Objection. Overbroad, compound.

16 thiscoming school year? 16 THE WITNESS: | know indirectly about the alignment

17 A No. 17 of the SAT 9 or the California standards.

18 Q Okay. Tell me, Doctor, everything you believe 18 BY MR. ROSENBAUM:

19 to be part of California's accountability system. 19 Q That's not my question.

20 MS. KOURY: Objection. Overbroad. 20 My question is. Have you independently

21 THE WITNESS: Wadll, | think it's the several things 21 undertaken any inquiry or investigation to determine the

22 that | had mentioned earlier, the testing system, a 22 extent of alignment with the State standards of the SAT

23 reporting system, having standards for the tests and 23 9during any year it's been administered as part of the

24 having a system of consequences for good and bad 24 Cadlifornia accountability system?

25 performance. 25 MS. KOURY: Objection. Asked and answered, it's
Page 147 Page 149

1 BY MR.ROSENBAUM: 1 argumentative. He aready testified.

2 Q Tdl me, Doctor, al the testing systems that 2 THE WITNESS: If you mean that as have | examined

3 arepart of the California accountability system. 3 the SAT 9test mysdlf in relation to the California

4 MS. KOURY: Objection. Overbroad. 4 State standards and I've looked at -- made an item by

5 THE WITNESS: | think the SAT 9 or the later 5 item comparison, the answer is no.

6 version and perhaps some exams that had been made up 6 BY MR.ROSENBAUM:

7 herein Cdlifornia, but | haven't looked into the most 7 Q Okay. That's helpful. Now | want to ask you

8 recent examinations. 8 my next question.

9 BY MR. ROSENBAUM: 9 Have you done any research to seeif anyone has
10 Q When you say most recent, what doyoumeanby | 10 determined the extent to which it isaligned -- the SAT
11 that? 11 9isaligned with California standards for any year in
12 A Weéll, something may have happened in the last 12 which it's been administered?

13 year or so that | don't know abouit. 13 MS. KOURY: Objection. Overbroad, vague and
14 Q Okay. Andyou made no inquiry to find out? 14 ambiguous.

15 A Pardon me? 15 THE WITNESS: | would say at least indirectly, yes,
16 Q Haveyou made any inquiry to find out? 16 | have.

17 A No. 17 BY MR. ROSENBAUM:

18 Q Why isthat? 18 Q For how many of the yearsin which it's been
19 A Because | had independent -- | didn't consider 19 administered?

20 it wasimportant for me to do that in writing this 20 A Probably one of the most recent years, within
21 report. 21 thelast three years.

22 Q How many years, if any, hasthe SAT 9 been 22 Q Do you know which year?

23 administered as part of the California accountability 23 A Not offhand, no.

24  system? 24 Q Okay. What's your best judgment base -- when
25 A I'mnot -- 25 you say indirectly, what do you mean by that?
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1 A Well, others have looked into this question. 1 test-- well, actualy, let me stay with that question.
2 Q Canyou name me any of those others? 2 Then-- I'm going to start over, because | confused you.
3 A If | looked at my report | could. 3 Today do you know what the alignment is of the
4 Q Okay. Sitting heretoday, can you name me any 4 Stanford 9 with the California State standards?
5 of the others? 5 A | don't know the absolutely latest alignment.
6 A Without looking at the report? 6 Q Degree of aignment?
7 Q Yes 7 A Degree of alignment.
8 A You know, I'm under oath, so | don't want to -- 8 Q Okay. Thetest that is utilized as part of the
9 | don't want to make this atest of memory. 9 Cdiforniaaccountability system for public school
10 Q Of course. 10 students"K" through 12, do you know what the
11 A But three independent groups have ranked the 11 aignment -- the extent of the alignment is of that test
12 Cdlifornia system, and they typically look at test and 12 with California State standards?
13 dignment with standards, and California has ranked 13 MS. KOURY: Objection. Vague, ambiguous.
14 rather well on al, as| recall all three reports. 14 THE WITNESS: Maybe | misunderstood, but | thought
15 Q Okay. And sitting here today, do you know the | 15 | had answered that earlier.
16 degreeto which it's been aligned? 16 BY MR.ROSENBAUM:
17 A | couldn't give anumber, but | can givea 17 Q Maybeyou did, and if you did just say --
18 ranking. 18 A Wadll, I'll be glad to answer it again. Could |
19 Q Widll, I'mnot interested in aranking. I'm 19 haveit, just be sure.
20 interested -- you mean aranking among other states? 20 Q Sure
21 A Yes. 21 MR. ROSENBAUM: Could you read back my last
22 Q Okay. But do you have apercent? 22 question, please.
23 MS. KOURY: Objection. Vague. 23 (The record was read as follows:
24 THE WITNESS: | don't have a percent. 24 "The test that is utilized as part
25 BY MR. ROSENBAUM: 25 of the California accountability system
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1 Q Or the -- you understand, when | say percent, | 1 for public school students'K' through
2 mean the extent to which it's been aligned? 2 12, do you know what the alignment --
3 A Wil | -- the rankings have been qualitative 3 the extent of the alignment is of that
4 and they haven't been -- they don't give percentages, if 4 test with California State standards?")
5 that'swhat you're asking. 5 THE WITNESS: Yes.
6 Q When you say qualitative, what do you mean by 6 BY MR.ROSENBAUM:
7 that? 7 Q Okay. What isit?
8 A Wadll, in some instances they give states"A," 8 A Itisvery high ranking in the United States.
9 "B,""C,"D,""E, andin other cases they just rank 9 | shouldn't say very high, but it's highly ranked among
10 them to how good they are. 10 other states.
11 Q Incomparison to other states? 11 Q Okay. But absolutely asthe stateitself, do
12 A Yeah 12 you know what degreeit's aligned with State standards?
13 MR. ROSENBAUM: Could | have the witness answer? | 13 MS. KOURY: Asked and answered. He already
14 | think it'sfive or six questions back. Give methe 14 testified.
15 fifth one back and the sixth one back. 15 THE WITNESS:. That would call for some sort of a
16 (Discussion off the record) 16 percentage of matching, and | have not done that study,
17 BY MR. ROSENBAUM: 17 and | don't know of anyone else who has done that study.
18 Q Isthe Stanford 9 used now? 18 BY MR. ROSENBAUM:
19 MS. KOURY: Callsfor speculation. 19 Q Okay. And when the API iscalculated, do you
20 BY MR.ROSENBAUM: 20 know, Doctor, the degree to which the score reflects
21 Q Aspart of the California's accountability 21 answerson questions that are aligned with State
22 system? 22 standards?
23 A | don't know. 23 MS. KOURY: Objection. Vague and ambiguous.
24 Q Okay. And today do you know what its alignment 24 THE WITNESS. No.
25 iswith State standards, the Stanford 9? I'm sorry, the 25 BY MR. ROSENBAUM:
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1 Q Do you know how the API is calculated? 1 (Record read.)
2 A Well, wetalked about that earlier. 2 MS. KOURY: Asked and answered.
3 Q Okay. 3 THE WITNESS: (Reviews documents.)
4 A | mentioned the value added part. 4 In answer to your question, | --
5 Q Okay. But beyond that do you know? 5 BY MR. ROSENBAUM:
6 MS. KOURY: Asked and answered. 6 Q Let mejust say, you've had an opportunity to
7 THE WITNESS: Only what | said earlier. 7 review your report?
8 BY MR.ROSENBAUM: 8 A Wadl, quickly, yes.
9 Q Tell mewhat you said earlier. 9 Q Youtake asmuch time as you need, sir. We've
10 A | think | said it was based on value added, so 10 got as much time as you want.
11 that we would compare this latest test scores of 11 A Youknow, sinceit'savery, very important
12 studentsto how well they had done before. But | know 12 question, | think I'd like to have it repeated, as you
13 that California has a couple of variations on that, and 13 may.
14 | don't remember what they are. 14 Q Sure
15 Q Okay. Arethose variations discussed in your 15 Y ou've been reviewing your report for the past
16 report? 16 severa minutes; isn't that correct?
17 A No. 17 A Yes.
18 Q Okay. Now, do you know the degreeto whichthe | 18 Q Okay.
19 Cdliforniahigh school exit exam is aligned with State 19 (The record was read as follows:
20 standards? 20 "Can you tell me the degree to
21 A Numericaly? 21 which the Stanford 9 is aligned with
22 Q Yes. 22 State standards for any year it's been
23 A No. 23 administered as part of the California
24 Q Okay. Have you ever made any inquiry to find 24 accountability system?")
25 out? 25 BY MR. ROSENBAUM:
Page 155 Page 157
1 A Pardon me? 1 Q Andagain, | want to say to you, Doctor, you
2 Q Ever made any inquiry to find out? 2 takeasmuch timeasyou need. If you need moretime,
3 A No. 3 yourewelcometoiit.
4 Q Okay. Now -- 4 A (Witness reviews documents.)
5 A Widll, only in the sense that we've already 5 Q You'regoing back to your report? | just want
6 talked about, that indirect way, where | examined 6 therecord to reflect that.
7 independent analyses of various states. 7 A What?
8 Q Hasthere ever been an independent analysis, to 8 Q You'regoing back to your report? That'sfine --
9 your knowledge, that discusses the California high 9 A Yes.
10 school exit exam? 10 Q -- | just want the record to reflect that.
11 A | think, when these analyses were done, they 11 A (Witness reviews documents.)
12 took that into consideration, along with other things. 12 The answer to your question is yes.
13 Q Do you know that for sure? 13 Q Okay. And what page or pages are you referring
14 MS. KOURY: Objection. Argumentative. 14 tointhereport?
15 THE WITNESS: No. 15 A Between -- it'sin my discussion of the
16 BY MR. ROSENBAUM: 16 Brookingsreport in "Education Week," Carnow and L obe,
17 Q Now, you feel freeto take alook at your 17 and my memory of the --
18 report, and you take as much time as you need. 18 Q What page are you referring to?
19 Can you tell me the degree to which the 19 A If you need the page numbers, I'll get them for
20 Stanford 9 isaigned with State standards for any year 20 you.
21 it'sbeen administered as part of the California 21 (Witness reviews documents.)
22 accountability system? And you have your report in 22 Thefirst pageis 13.
23 front of you. Y ou take as much time as you need. 23 Q Okay. And where on Page 13?
24 MS. KOURY: Can you repeat the question, please? | 24 A Thisisthereference to the Finn-Kanstoroom
25 I'msorry. 25 and the "Education Week" -- they're Footnotes 16 and 17.
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1 Q Okay. 1 well aigned.
2 A And they're described in the text. 2 Q What do you mean by well aligned?
3 Q Okay. And can you show me where on that page, 3 A That means that they were reasonably well
4 if anywhere, it states to what extent the Stanford 9 is 4 matched.
5 digned with State standards? 5 Q What does reasonably well matched mean?
6 MS. KOURY': Objection to the extent the document 6 A It means that the content of the test
7 speaksforitsalf. It'salso vague and ambiguous. 7 reflected -- and that the knowledge and the skills
8 Y ou can go ahead. 8 required on the test were similar in nature to the --
9 THE WITNESS: It doesn't say that explicitly, but | 9 whatisrequired in the standards.
10 draw aninference from remarks on that -- from material 10 Q Téell mewhat you mean by similar.
11 onthat page. 11 MS. KOURY: Objection. Vague.
12 BY MR. ROSENBAUM: 12 MR. ROSENBAUM: It's hisword.
13 Q Do you know if the Finn and Kanstoroom study -- | 13 THE WITNESS: That the -- there are strong
14 K-an-st-o0-r-o-o-m -- at any place in that report 14 similarities-- let's -- how shall | expressthis? That
15 statesthe degree to which the Stanford 9 is aligned 15 itemson the test would tap or measure the degree to
16 with State standards? 16 which the students had attained various standards.
17 MS. KOURY': Objection to the extent that document | 17 BY MR. ROSENBAUM:
18 speaksfor itsalf. 18 Q Morethan 75 percent alignment?
19 THE WITNESS: | do know that they took that into 19 A Widll, | don't -- | don't remember them
20 consideration making their rankings. 20 giving -- as | mentioned earlier, | don't think -- |
21 BY MR. ROSENBAUM: 21 don't know of numerical ratings on this. | think it was
22 Q That's not my question. 22 probably a subjective reading and based on judgment.
23 Do you know if that report at any point -- the 23 Q Wasthere any numerical index or any numerical
24 Finn and Kanstoroom report, at any placein that report 24  estimation of the degree of alignment?
25 dtatesthe extent to which the Stanford 9 is aligned 25 A Only in the sense that you -- at least in one
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1 with Cdifornia State standards? 1 sense, | should say, that if the tests were well
2 MS. KOURY: Objection. Argumentative, asked and 2 digned, you would tend to get a higher grade. If they
3 answered. He already testified about that. 3 werepoorly aligned, you would get a bad grade.
4 THE WITNESS: I'm not aware that it makes an 4 Q But I'm asking you for a number or degree to
5 explicit reference to the Stanford 9 test, but | am 5 whichit'saligned.
6 awarethat they looked at the alignment of the tests 6 Do you know if the Finn study includes such a
7 that were used in the various statesin relation to the 7 number?
8 standards part of the accountability system. 8 A Ononly that specific point.
9 BY MR. ROSENBAUM: 9 Q Yes.
10 Q Just answer this question. | don't mean to be 10 A Again, | think --
11 disrespectful, but | just want to know. 11 Q Let'sstay with thisright now.
12 Do you know whether or not the Finn and 12 A Wadll, they do have atable in here --
13 Kanstoroom study that's referenced here identifies the 13 Q Oh, sure.
14 extent to which the Californiatest is aligned with 14 A --andl'dliketo refer to thetableif |
15 State standards? 15 may.
16 MS. KOURY: Objection. Argumentative, askedand | 16 If you want to look with me on Page 45.
17 answered. Hejust testified about that. 17 Q Okay.
18 THE WITNESS: | takethat asa-- | make an 18 A They mention that Californiais one of the
19 inference from the criteriathat they use to rank the 19 statesthat has solid standards and strong
20 dtatesthat they made ajudgment that the test was well 20 accountability. And if you go back to Page 13, | define
21 digned. 21 what they are, and -- shall | -- I'll give you the --
22 BY MR.ROSENBAUM: 22 it'sonthefourthling, if you'd liketo look at it
23 Q Waswhat? 23  withme.
24 A Thetest -- the Californiatest, including SAT, 24 Q Onwhich page?
25 at thetime that this was given, and the standards were 25 A | now want to go back to Page 13, where we
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1 were 1 if | get themwrong, and if | get them wrong -- you said
2 I'm looking at the fourth line. 2 reasonably match -- you can look at the test and see
3 Q Okay. 3 whether it's reasonably matched, whether the test -- you
4 A It says, "Good accountability systems are 4 know what? | don't want to mischaracterize you.
5 digned with the standards and include report cards, 5 MR. ROSENBAUM: Why don't you read me back
6 ratings of schools, rewards for successful schools, 6 Dr. Walberg's answer two questions ago.
7 authority to reconstitute failing schools," et cetera. 7 (The record was read as follows:
8 Sothere-- that criterion doesn't specifically mention 8 "It might be afairly sizable
9 the SAT and it doesn't specifically mention the 9 undertaking, but | think | would say
10 numerical degree of overlap, but it does -- by that 10 that that should be donefirst even
11 criterion, it was weighed in their rankings. 11 before you have the test. Y ou should
12 Q Okay. And Doctor, if | ask you, asa 12 specify and interpret the -- you have
13 methodologist, how would you go about figuring out the 13 the set standards that have presumably
14 degree of alignment of an assessment test with State 14 been generated by one authoritative
15 standards, how would you go about doing that? 15 group, and then you should examine
16 MS. KOURY: Objection. Incomplete hypothetical, 16 those standards very, very carefully
17 vague and ambiguous. 17 and the content -- |et's say the
18 THE WITNESS: It might be afairly sizable 18 knowledge and the skills that are
19 undertaking, but | think | would say that that should be 19 implied in those standards, you specify
20 donefirst even before you have the test. 'Y ou should 20 them in greater detail often than many
21 gpecify and interpret the -- you have the set standards 21 states have already done.
22 that have presumably been generated by one authoritative | 22 "And so these become the test
23 group, and then you should examine those standards very, | 23 specifications. And then you may have
24 very carefully and the content -- let's say the 24 acommercial test, a standardized test
25 knowledge and the skills that areimplied in those 25 that has been brought together at great
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1 standards, you specify them in greater detail often than 1 expense and great care and has high
2 many states have already done. 2 degrees of reliability and validity.
3 And so these become the test specifications. 3 If you find a reasonable match, then
4 And then you may have acommercia test, a standardized 4 you might say that's sufficiently well
5 test that has been brought together at great expense and 5 aligned that it could be used or it
6 great care and has high degrees of reliability and 6 could be used temporarily.
7 validity. If you find areasonable match, then you 7 "Or you may say that that test is
8 might say that's sufficiently well aligned that it could 8 not as aligned as we might like it,
9 beused or it could be used temporarily. 9 well useit temporarily, or we haveto
10 Or you may say that that test is not as aligned 10 have an entirely new test, in which you
11 aswe might likeit, we'll useit temporarily, or we 11 would have to commission the test that
12 haveto have an entirely new test, in which you would 12 would be built to the specifications
13 haveto commission the test that would be built to the 13 that | just described.")
14 gpecificationsthat | just described. 14 BY MR. ROSENBAUM:
15 BY MR. ROSENBAUM: 15 Q Now, the Stanford 9 -- strike that.
16 Q Okay. | want to ask you afew questions 16 When you said reasonable match, tell me what
17 regarding that answer. 17 you mean by reasonable.
18 First, sir, can you state with certainty 18 A Widll, | think it'sajudgment, and | would
19 whether or not anyone hasin fact determined numerically | 19 characterizeit asbeing aprocess. It meansthat you
20 the extent to which questions on the Stanford 9 were 20 would have some authoritative people, people that are
21 aligned or matched with State standards? Do you know 21 experts, particularly, in the subject matter, if it's,
22 for afact whether anybody's done that? 22 for example, mathematics and others, who are well
23 A No, | don't know that. Numerically, now, 23 acquainted with the field and well acquainted with what
24 you're asking. 24 students are able -- could be -- have the potential to
25 Q Now, you gave me three categories. You tell me 25 learn, and they would make judgments about the
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1 alignment. 1 THE WITNESS: | don't know.
2 Q Do you know, sir -- do you know, sir, whether 2 MS. KOURY: -- for speculation.
3 ornot, inany year the Stanford 9 has been 3 BY MR. ROSENBAUM:
4 administered, whether or not any of its mathematics 4 Q Ever made any inquiry to find out?
5 sections have been 50 percent aligned with State 5 A Only inthe sensethat | looked at the ratings
6 standards? 6 of the California system.
7 MS. KOURY': Objection. Overbroad, compound. 7 Q Incidentally -- strike that.
8 THE WITNESS: | don't know that. 8 | asked you a question afew moments ago about
9 BY MR. ROSENBAUM: 9 50 percent.
10 Q Wereany of itslanguage arts sections? 10 A Yes.
11 MS. KOURY: Same objections. 11 Q Do you remember that question?
12 BY MR. ROSENBAUM: 12 | don't want to waste your time. If | putin
13 Q Hasbeen 50 percent aligned with State 13 any other number -- 75 percent, 25 percent -- would your
14 standards. 14 answer be the same?
15 A | don't know the answer to that question. 15 MS. KOURY: Vague and ambiguous.
16 Q For any grade. 16 THE WITNESS: | don't know the numerical degree of
17 A | don't know. 17 thealignment.
18 Q Okay. Do you know, sir, the subject matters 18 BY MR. ROSENBAUM:
19 the Stanford 9 has tested on? 19 Q Okay. Inyour head do you have a degree of
20 A Ingenera or in Cdifornia? 20 alignment that you associate with a reasonable match?
21 Q InCdlifornia. Thank you. 21 A Inamanner of speaking | do.
22 A Wédl, | think | do, but | don't know for 22 Q Why don't you tell mewhat it is.
23 certain what the, you know, specific subjects are. | 23 A Moreis better and takes time.
24 assume they're the normal subjects that you study in 24 Q Beyond that?
25 school. 25 A | would be very reluctant to give a specific
Page 167 Page 169
1 Q | don't want to mischaracterize your answer. 1 number, because | think that they can be very misleading
2 Do you know? 2 andl -- yeah.
3 A For certain, no. 3 Q Do you know to what --
4 Q Isit reflected anywherein your report? 4 MS. KOURY:: I'm sorry, were you finished with your
5 A No. 5 answer?
6 Q Okay. Do you know if, in your other studies -- 6 THE WITNESS: Finished enough, | guess, thanks.
7 youtak about core curriculum? Let me strike that. 7 BY MR.ROSENBAUM:
8 Y ou talked to me this morning -- bear with me 8 Q No, | don't want to cut you off. You finish as
9 here. 9 muchyou like.
10 Do you remember talking to me this morning 10 A Waél, | don't want to drift away from your
11 about core subject matters? 11 question either.
12 MS. KOURY: Objection. Vague and ambiguous. | 12 | do think that -- well, | think what -- the
13 THE WITNESS: | may have used that term. 13 other things | was going to say were not completely
14 BY MR. ROSENBAUM: 14 responsive to what you asked.
15 Q Okay. Andyou useit to mean a-- math, 15 Q Okay. Would you say -- and if you'renotina
16 English, civics, socia studies, science; isthat 16 position to tell me foundationally, you just tell me
17 right? Did| say it right? 17 that.
18 A Yes. | remember that now. 18 Would you say that, for every year that the
19 Q Okay. And does-- hasthe Stanford 9, as part 19 Stanford 9 has been administered as part of the
20 of the California assessment system -- hasittestedon | 20 California accountability system, that there's been a
21 dl those areas? 21 reasonable match, as you used that phrase?
22 MS. KOURY: Callsfor speculation. 22 MS. KOURY: Compound.
23 BY MR. ROSENBAUM: 23 BY MR. ROSENBAUM:
24 Q For each year it's been administered. 24 Q Andif you're not in a position to answer, just
25 MS. KOURY: Cadlls-- 25 tell me.
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A | think that three authoritative sources have
ranked the California system very highly, and one of the
major criteriaisalignment. But I'm also aware that it
takes states time to do these things, as much asfive to
ten yearsto do it. | have a strong impression that the
Cdiforniasystemisfirst rate asitisnow andis
going to get better in the future.

Q Okay. But that's not my question of course.

My questionis. Do you -- well, why don't we
read back my question, please.

(The record was read as follows:

"Would you say that, for every year

that the Stanford 9 has been

administered as part of the California

accountability system, that there's

been a reasonable match, as you used

that phrase?")
BY MR. ROSENBAUM:

Q | want to modify that. Not for every year, for
any year.

MS. KOURY: Objection. Compound, overbroad, asked
and answered.

THE WITNESS: Are we still using the adjective
"reasonable"?

BY MR. ROSENBAUM:
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MS. KOURY: Objection. Asked and answered. |
think he testified, yes, he gave an explanation.
BY MR. ROSENBAUM:

Q | think you did.

Were there -- the Stanford 9, it'san
off-the-shelf test; isthat right?

MS. KOURY: Objection. Vague and ambiguous.

THE WITNESS: Yes, it'sapublished commercial test.
BY MR. ROSENBAUM:

Q Okay. Do you know if the Department of
Education considered other commercial exams?

A At thetime they made the decision about SAT?

Q Yeah

A SAT9?

| don't know for sure, no.

Q Sitting here today, sir, does California have
any test that's part of its accountability system that's
ahundred percent aligned with State standards?

MS. KOURY: Objection. Vague.

THE WITNESS: You mean are all the tests aligned
with al the standards?

BY MR. ROSENBAUM:

Q No.

A Orisany test perfectly aligned with any given
standard?
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Q That'syour word, yes.

A Yeah. Wdll, | think it -- given al the things
that I've mentioned, yes, it has been reasonable. It
doesn't mean that it meets certain numerical criteria,
but | think, given the circumstances, cost, benefits and
the other things, that it is reasonably well aligned and
has been.

Q Eachand every year?

MS. KOURY: Objection. Overbroad, compound.

THE WITNESS: | think the visionisthat it will --
that, given what was available at the time, that it was
agood choice for the California system -- State
department to choose that particular test. Sinceit was
reflected, in part, the California standards.

BY MR. ROSENBAUM:

Q Okay. But that's not my question.

MR. ROSENBAUM: Could you read back my question,
please.

(The record was read as follows:

"Would you say that, for every year
that the Stanford 9 has been
administered as part of the California
accountability system, that there's
been areasonable match, as you used
that phrase?"')
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Q | think thelatter, but | want to be clear
about this.
| want to know if any test that's administered
in the State of California, as part of its
accountability system, isahundred percent aligned with
State standards.
MS. KOURY: Objection. Overbroad, vague.
BY MR. ROSENBAUM:
Q No questions -- let me do a predicate question.
If it'saligned, that means that the
information that is tested for in the question can be
found in the State standards; isn't that right?

A Yes.

Q Okay. Now, my questiontoyou is. Isthere
any test that is now administered, as part of the
California State assessment system, that is a hundred
percent aligned with State standards?

A Wadll, | apologize for giving alonger answer,
but --

Q Why don't you -- you answer it any way you
want, but --

A All right.

Q -- why don't you answer it yes or no, then give
me an explanation.

A Weél, | don't know for sure.
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1 Q Okay. 1 Q Okay. Do you know, sir, whether any part of
2 A But | do want to say that it's almost 2 any Cdiforniatest, asyou've just defined it for me --
3 impossible to have a perfect alignment, because 3 thatis, apiece of the California assessment
4 standards can change, and it wasn't clear to me whether 4 system -- isahundred percent aligned with State
5 you weretalking about the total test or subparts of the 5 standards?
6 testor particular itemsonthetest. Andit'smy view 6 A | don't know that.
7 that different parts of atest and different items are 7 Q Okay. Now, same set of questions, but I'm
8 aligned to various degrees with standards in any state, 8 going to change my numbers. Not a hundred percent, but
9 and |l don't think that any -- | don't know of any state 9 75 percent.
10 that haswhat | would want to defend as a perfect 10 Do you know if any Californiatest that's
11 aignment. 11 administered as part of the State assessment system is
12 Q Okay. I'm going to break that down alittle 12 75 percent aligned with State standards?
13 bit. 13 A | don't know.
14 To your knowledge, sir, have the California 14 MS. KOURY: Objection. Vague and ambiguous,
15 State standards for any subject matter changed over the | 15 overbroad.
16 last year? 16 BY MR. ROSENBAUM:
17 A | don't know. 17 Q Any part of any Californiatest that's
18 Q Last two years? 18 administered as part of the assessment system is 75
19 A | don't know. 19 percent adigned with State standards?
20 Q Last threeyears? 20 MS. KOURY: Objection. Vague and ambiguous,
21 A | don't know if they've changed. 21 overbroad.
22 Q Atany point in time? 22 BY MR. ROSENBAUM:
23 MS. KOURY: Objection. Overbroad. 23 Q Do you know?
24 THE WITNESS: | don't know. 24 A | don't know.
25 BY MR. ROSENBAUM: 25 Q If I change the number to 50 percent or 25
Page 175 Page 177
1 Q Okay. Doyou know if any part of any test -- 1 percent, would your answers be the same to my two
2 when you say part of atest, what do you mean by that? 2 Questions?
3 A Wadll, if wetake any standardized test, such as 3 MS. KOURY: Objection. Vague and ambiguous,
4 the California achievement test or the lowatest, they 4 compound.
5 would have atotal score -- let's say, to give an 5 THE WITNESS: Yes.
6 example, reading -- but they might have a sub-score for 6 BY MR. ROSENBAUM:
7 vocabulary and another one for reading comprehension. 7 Q Okay. Do you know, sir, whether or not there
8 They might have another section on analogies. And 8 are-- there have ever been -- strike that.
9 beyond that they may have even more specific things, 9 Do you know, sir, whether the Stanford 9 was
10 like an ability to summarize what'sin areading 10 administered this past year?
11 passage. 11 A | don't know that for sure.
12 And in order to find out the degree of 12 Q Okay. Do you know whether or not there are
13 aignment, if you would want to do that, you would have | 13 studentsin the state of Californiawho took the
14 to make avery close detailed analysis of each standard 14 Cadliforniahigh school exit exam who did not have access
15 and each item on the test to -- and then you could take 15 toinstructional materials that were aligned with State
16 the-- if you wanted an overall estimate, you could 16 standards?
17 calculate the numerical percentages. 17 MS. KOURY: Objection. Overbroad, compound.
18 Q Okay. Do you know if it's ever been done with 18 THE WITNESS:. Do | know that?
19 respect to any Californiatest? 19 BY MR. ROSENBAUM:
20 MS. KOURY: Objection. Overbroad. 20 Q Yes
21 THE WITNESS: | don't know. 21 A | don't know that.
22 BY MR. ROSENBAUM: 22 Q Okay. Haveyou ever made any inquiry to find
23 Q Okay. Regarding -- 23 out?
24 A | should say | don't know, beyond what | had 24 A No.
25 said earlier about the indexes of alignment. 25 Q Okay. With respect to the -- any of the tests
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1 that are part of the California assessment system, do 1 different.
2 you know if there are students in the state of 2 Do you know how they determined what their
3 Cdliforniawho did not have access to instructional 3 methodology was to determine whether or not the systems
4 materialsthat were aligned with the State standards 4 they studied were aligned with standards? Do you know
5 that weretested on that test? 5 specificaly the methodology they used?
6 A | don't know. 6 MS. KOURY: Objection. Vague, asked and answered.
7 MS. KOURY: Objection. 7 THE WITNESS: Yes.
8 BY MR. ROSENBAUM: 8 BY MR.ROSENBAUM:
9 Q And have you ever made any inquiry to find 9 Q What was the methodology they used?
10 out? 10 A They examined the -- all of the accountability
11 MS. KOURY: Objection. Overbroad, compound. 11 components and made ratings of the degree of the things
12 This goes beyond his expert opinion. 12 that | had just mentioned in that paragraph to the
13 Go ahead. 13 extent to which these state systems had conformed to
14 THE WITNESS: No. 14 their criteria
15 BY MR. ROSENBAUM: 15 Q Weéll, do you know how they determined -- strike
16 Q | wonder, sir, if we could mark -- 16 that.
17 incidentally -- were there other pagesin your report 17 Looking at Page 45, do you know how Finn and
18 that you wanted to refer me to? 18 Kanstoroom defined "solid"?
19 A | had acouple -- | had about four or five -- 19 A Widll, it's defined on the top of Page 13.
20 Q Go ahead. 20 Q Show mewhere.
21 A -- minor corrections -- 21 A It'sthefirst -- it'sdescribed in the first
22 Q No, I'msorry. But remember, you referred me 22 paragraph.
23 to Pages 13 and 45 when | asked you questions about the | 23 | could -- want me to read the relevant
24 STARreport. And | had invited you to look at the 24 passages again?
25 report. 25 Q Sure
Page 179 Page 181
1 Were there any other pages you wanted me to 1 A Okay. "Policy analysts have begun rating the
2 look at to answer my question? 2 statesfor both standards and accountability, which to
3 A Weéll, | thought | was looking at that about the 3 bemost effective, must presumably go together. Good
4 dignment. 4 standards are rigorous, clear, written in plain English,
5 Q Yeah 5 communicate what is expected of students, and can be
6 A | think | only mentioned Finn, and then you 6 assessed. Good accountability systems are aligned with
7 asked mealot of questions about Finn. 7 standards and include school report cards, ratings of
8 Q Right. 8 schools, rewards for successful schools, authority to
9 A And Kanstoroom. | could have gone on. 9 reconstitute failing schools; for example, by replacing
10 Q Go ahead. 10 the staff, and the actual exercise of such legislated
11 A Okay. AndI'm sorry, but could you remind -- 11 consequences. Table 2 showsthat only five states,
12 the question is whether it's -- whether the State 12 Alabama, Cdlifornia, North Carolina, South Carolina, and
13 standards are aligned with -- 13 Texas, have solid standards and strong accountability
14 Q | want to ask you -- well, | had a bunch of 14 systems."
15 questions, but we'll get to al of them. 15 Q Incidentally, have you personally evaluated the
16 The Finn and Kanstoroom study that iscited in 16 systemsof Alabama-- the system of Alabama?
17 Footnote 16 on Page 13, that's what we've been talking | 17 MS. KOURY: Objection. Vague.
18 about? 18 BY MR. ROSENBAUM:
19 A Yes 19 Q Accountability system of Alabama?
20 Q Do you know the methodology that Finn and 20 A No.
21 Kanstoroom used? 21 Q Or of North Carolina?
22 A | do, inthe sense that I've summarized that at 22 MS. KOURY: Objection. Vague.
23 thetop of the -- in the first page of the -- thefirst 23 THE WITNESS: Only intheincidental sensethat |
24  paragraph on the page. 24 talked about this morning.
25 Q All right. But my question'salittle bit 25 BY MR. ROSENBAUM:
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1 Q Doyou fed like you're an expert on the North 1 BY MR. ROSENBAUM:
2 Carolinasystem? 2 Q Do you know how it was subjectively done, what
3 A Wédll, | don't claim expertisein al of these 3 criteria, if any, Finn and Kanstoroom used?
4 gtates. Or even -- including North Carolina and Alabama. 4 A Wadll, | read the report, and | somewhat vaguely
5 Q How about South Carolina? 5 remember the methodology, and | felt at the time that it
6 MS. KOURY: Objection. Vague. 6 seemed to be reasonable to me and | had the impression,
7 THE WITNESS: | think | know something about the 7 as| mentioned to you, that it was about the best that
8 South Carolina system. 8 could be done, in the sense that it would be very, very
9 BY MR. ROSENBAUM: 9 difficult to have numerical ratings and compare them
10 Q How about Texas? 10 from one to another of the specific components. Soin
11 A | know some things about it. 11 theendit's--it'sajudgment that people make.
12 Q Do you consider yourself an expert on the Texas 12 Q Okay. But do you know subjectively how they
13 accountability system? 13 made those judgments, Finn and Kanstoroom?
14 A Wédll, expertisa-- | need to define 14 MS. KOURY: Asked and answered.
15 "expert." | feel that expert -- you're talking about a 15 THE WITNESS: Wéll, yes, in the sense that |
16 lega context, it's someone who's actually made very 16 described.
17 careful study of theissues, and | have not studied the 17 BY MR. ROSENBAUM:
18 system of Texas, but | am aware of writings on that 18 Q Beyond that?
19 system. 19 A Wédll, | mentioned earlier that -- | didn't
20 Q Okay. Haveyou studied, as you just described 20 mention thisin the last answer to this, is that they
21 it, South Carolinas system? 21 would have -- they examined the documents from the
22 A Yes 22 states and made their judgments on that basis.
23 Q Would you consider yourself an expert on the 23 Q What does it mean, examined the documents from
24 Cdlifornia system? 24  the states?
25 A Wadll, certainly on some aspects of it. 25 A Wadll, they would look the standards; they would
Page 183 Page 185
1 Q What aspect? 1 look at the tests; they would look at the descriptions,
2 A The aspects that we've been talking about 2 might look at legislation, things of that nature.
3 today, but | don't consider myself an expert on, let's 3 Q Doyou know for afact they did all that?
4 say, the numerical degree of alignment or the 4 MS. KOURY: Objection. Argumentative, asked and
5 calculation of the API and certain other things that you 5 answered.
6 asked me about. 6 THE WITNESS: | have the impression that, when |
7 Q Tell mewhat you do consider yourself an expert 7 read thereport, it seemed to be about as good as it
8 on with respect to Cdifornias assessment system. 8 could bedone. But | don't remember all the details of
9 A Well, | think it would be things that are 9 the methodology, and | don't -- you know, | didn't
10 represented in this report. 10 participateinit with them and | didn't ask them about
11 Q What does that mean? 11 it
12 A It meansthat if | wrote about it here, that | 12 BY MR. ROSENBAUM:
13 stand by it and I've studied it. | feel confident in 13 Q Okay. Maybe you just answered this. | don't
14 coming to conclusions about it. 14 want your impressions, as your lawyer has said severa
15 Q Do you know to what extent -- do you know how, 15 times. | want to know if you've said for afact --
16 if at al, Finn and Kanstoroom weighed these different 16 MS. KOURY:: I've never said that for the record. |
17 criteria, the standards, the alignment, the actual 17 said | don't want you to speculate. Don't
18 exercise of legislated consequences, al that you got 18 mischaracterize my statements.
19 through reading to me -- do you know how they weighed 19 BY MR. ROSENBAUM:
20 those different categoriesin determining whether or not 20 Q | don't want you to speculate.
21 asystemwas"A,""B,""C," "D" or "F'? 21 Do you know for afact that they carried out
22 MS. KOURY: Objection. Compound, overbroad, also | 22 the processes that you described?
23 vague. 23 MS. KOURY: Objection. Argumentative, asked and
24 THE WITNESS: WEell, | don't know the mental 24 answered. He aready testified about it to the extent
25 processes, but | do know that it was subjectively done. 25 of hisknowledge.
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1 THE WITNESS: | had to make an inference from their 1 Q Go ahead.
2 report that they carried out a detailed examination, and 2 A Okay.
3 | remember reading that when | first looked at the 3 (Witness reviews documents.)
4 report. 4 | find one reference to the STAR test in my
5 BY MR. ROSENBAUM: 5 report. It'son Page 37.
6 Q Do you know who Chester Finnis? 6 Q Thank you.
7 A Yes 7 And can you tell me where you're referring?
8 Q Whoishe? 8 A It'slast sentence of the first quote.
9 A Heisthe president of the Fordham Foundation. 9 Q Okay. Doesthat refresh your recollection as
10 Heisformer assistant secretary of education. Heis 10 to what the components of the STAR test are, the STAR
11 thechairman of the Hoover task force, Koret task 11 system?
12 force. And he'sformer professor of education at 12 A Not any more specifically than what we've
13 Vanderbilt. 13 already talked about.
14 Q What'sthe Hoover task force? 14 Q Okay. Andyou had an opportunity to review
15 A That'sthe one we talked about earlier this 15 your report?
16 morning. 16 A Just now?
17 Q Andwho -- 17  Q Yes
18 A Wadl, I'm sorry, maybe we didn't talk about 18 A Yes
19 it. Because| talked about a meeting; didn't we. That 19 Q Doyouwanttolook at it any further for --
20 wasjust of the experts. But there was also atask 20 A No.
21 force, and not a-- some of the people on the task force 21 Q -- purposes of this question?
22 arenot testifying in this case. 22 Do you know, Dactor, what WASC is, W-A-S-C, all
23 Q Okay. Andwho's Marci Kanstoroom? 23 caps?
24 A She'saPh.D. in public policy analysis from 24 A | think | remember coming across that termin
25 the Kennedy School at Harvard and was an associate of 25 some of thereports, but | don't presently remember what
Page 187 Page 189
1 Chester Finn. | don't recall her title. 1t was 1 itstandsfor.
2 something like -- | think it was director of research at 2 Q Didyou do any research or investigation to
3 the Fordham Foundation. 3 determinewhat it stands for?
4 Q Does she have any relationship to the Hoover 4 MS. KOURY: Objection. Vague.
5 Institute? 5 THE WITNESS: | don't remember that acronym.
6 A No. 6 BY MR.ROSENBAUM:
7 | think she was once nominated or scheduled to 7 Q Okay.
8 cometo one of the meetings, but | think that she didn't 8 A Aside from having seen it once.
9 come. 9 Q Okay. But that's not quite my question.
10 Q Okay. Now, were there other pagesin this 10 Do you -- did you do any inquiry or
11 report that you wanted me to look at? 11 investigation to determine what WASC is?
12 A Wdll, | -- | didn't -- you know, you're welcome 12 A Aside from reading the materials that we've
13 tolook at them, but I think you were asking me about 13 aready talked about, no.
14 dignment and you were asking for the justification of 14 Q Doyou know what FCMAT is, al caps?
15 thequestion. And after I'd mentioned the -- as| 15 A FCMAT.
16 recall, started talking about Finn and Kanstoroom, we 16 Q Isthat familiar to you?
17 didn't get to the others. So if you want me to mention 17 A It'snot ringing aclear bell.
18 thosg, | could do that. 18 Q Okay. Do you know what [1/USPis, I-1, dash,
19 Q You know, | was-- that'strue, | did ask you 19 U-SP?
20 that question. | also asked you a question -- and you 20 A It'sanother acronym that was used in some of
21 indicated to me at one point you wanted to look at your | 21 the previous reports.
22 report -- asto what the components were of the STAR 22 Q Isthat ringing any bells for you?
23 system. 23 A Only in the sense that | remember coming across
24 Is that mentioned anywhere in your report? 24 that term.
25 A | would haveto look at that again. 25 Q Do you know what it means?
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1 A No. 1 A lam.
2 Q Do you know anything about what 11/USP is? 2 Q All right. In the South Carolina case that you
3 A | can't remember what it stands for, nor what 3 mentioned, have you been paid this year as part of that
4 it means. 4 case?
5 Q Okay. Didyou do any investigation to find out 5 A Yes
6 what Il/USPis? 6 Q How much have you been -- how much have you
7 A No. 7 made thisyear from that case?
8 Q Okay. 8 A Thisyear.
9 A Not that | can remember right now. 9 Q Yes
10 Q Okay. Do you know, sir, whether or not there 10 A It might be in the range of about $35,000.
11 arestudentsin the state of Californiawho do not have 11 Q Okay. And how about last year?
12 access to textbooks in core curriculum subjects where 12 A Might be about $25,000.
13 theteacherswould like to use textbooks? 13 Q Theprior year?
14 MS. KOURY: Objection. Overbroad, callsfor 14 A | think | started working last year.
15 speculation. 15 Q Okay. How much money did you make from expert
16 THE WITNESS: | haven't investigated that, so | 16 consulting in litigation last year?
17 don't know. 17 A You know, I'd dmost have to consult my records
18 BY MR. ROSENBAUM: 18 tofigurethat out.
19 Q For any reason, do you know? 19 Q Okay. I'd appreciateif you could do that, but
20 MS. KOURY: Overbroad, compound. 20 canyou give me aballpark number?
21 THE WITNESS: | don't know. 21 A Well, I'd even hesitate to call it a ballpark,
22 BY MR.ROSENBAUM: 22 because| do alot of other things, and | don't -- |
23 Q Okay. Doyou know if there are teachersin the 23 haven't thought about it that way.
24 state of Californiawho would like to use textbooksin 24 Q Okay. How about thisyear?
25 core curriculum subjects who do not have those textbooks | 25 A Sofar?
Page 191 Page 193
1 availablefor their students? 1 Q Yeah
2 MS. KOURY: Objection. Overbroad, compound, beyond 2 A It might be -- worse than ballpark, but maybe
3 thisexpert's opinions. 3 40,000 sofar.
4 THE WITNESS: | don't know. 4 Q Okay. And--
5 BY MR. ROSENBAUM: 5 A Maybe alittle bit more than that, now that |
6 Q Have you made any independent investigation to 6 think of it. Maybe 50,000.
7 find out? 7 Q Okay. That's from the South Carolina case, the
8 MS. KOURY: Same objections. 8 Williams case and this other case, the other case being --
9 THE WITNESS: Not aside from looking at the reports. 9 A | haven't been paid anything in the other case.
10 BY MR. ROSENBAUM: 10 Q Okay. Soit'd befrom Williams and South
11 Q Okay. Same question for any year. 11 Carolina?
12 Do you know if there are teachersin any year 12 A Yeah.
13 who do not have textbooks available for core curriculum 13 Q I takeit you're being paid for the deposition,
14 subjectsthat they'd like to make available to their 14 thisdeposition?
15 students? 15 A | haven't asked, but | assume it.
16 MS. KOURY: Objection. Asked and answered, 16 Q Well, if you need alawyer, Dr. Walberg, we do
17 overbroad, callsfor speculation, beyond this expert's 17 havefair contingency rates.
18 opinions. 18 Do you know what your hourly is for the
19 THE WITNESS: | don't know. 19 deposition?
20 MR. ROSENBAUM: Okay. Let's-- off the record for 20 A It'sthe same as my regular fee.
21 amoment. 21 Q Ask for more.
22 (Discussion off the record) 22 A Thank you.
23 (Brief recess taken.) 23 Q Okay. Dr. Walberg, do you have children?
24 BY MR. ROSENBAUM: 24 A | have agrown man asachild. Wait aminute.
25 Q Doing okay, Doctor? 25 Let me-- | have aboy that's 36 years old.
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1 Q What? 1 conclusionsthat had to do with my work here.
2 A | have aboy -- aman who's -- | have a son who 2 BY MR. ROSENBAUM:
3 is36yearsold. 3 Q Okay. Earlier you used the word "impression."
4 Q |toldyou |l wasn't going to ask trick 4 Did you form any impressions from reviewing the
5 questions, but looks like | have. 5 liability disclosure statement?
6 And does he act like aboy or aman? Forget 6 MS. KOURY: Overbroad.
7 it 7 THE WITNESS: No.
8 MS. KOURY: Hell getintrouble. Don't answer 8 MR. ROSENBAUM: Okay. Let's mark Dr. Walberg --
9 that. 9 let'sgo off the record.
10 BY MR. ROSENBAUM: 10 (Discussion off the record)
11 Q Anddid he go to school in Chicago? I'm 11 MR. ROSENBAUM: Okay. Let me have marked as
12 talking about "K" through 12. 12 Exhibit 1 to the Herbert Walberg deposition a document
13 A Hewent to school in Oak Park. 13 with the caption of the Williams case, and then it says,
14 Q InOak Park? 14 "Expert Witness Declaration re Herbert J. Walberg,
15 Did he go to public school or private school? 15 Ph.D."
16 A Public. 16 I'm going to have it marked and placed in front
17 Q And when you -- you told me earlier that you 17 of you and supply counsel with copies.
18 reviewed the liability disclosure statement. 18 (Plaintiff's Exhibit 1 was marked for
19 A Yes. 19 identification by the court reporter.)
20 Q Okay. Werethere any schoolsthat you read 20 BY MR. ROSENBAUM:
21 about intheliability disclosure statement that you 21 Q Do you have what's been marked as Exhibit 1?
22 said, if the facts are as stated in the ligbility 22 A Yes.
23 disclosure statement, | wouldn't want my son to go to 23 Q Okay. You know, just for the record's sake,
24  that school? 24 let me put thisin front of you rather than your copy,
25 MS. KOURY: Objection. Incomplete hypothetical, | 25 okay? Thisisoneyou should refer to. It's official
Page 195 Page 197
1 vague and ambiguous and overbroad. 1 razzmatazz.
2 THE WITNESS: | don't really have avery clear 2 Okay. Andyou don't -- you spend as much time
3 memory of that report. | think | may have just been 3 asyou need at any point with respect to any of my
4 sentit,and | -- | am unfamiliar with the legal issues, 4 questions, Doctor, but right now, if you could very
5 andsol didn't read it as carefully as| might like, 5 briefly take alook through that report and seeif you
6 anditwassome monthsago. So | don't have aclear 6 recognizeit.
7 memory of it to be able to answer your questions. 7 All I'm going to ask you is. Isthisyour
8 BY MR. ROSENBAUM: 8 report in the Paul Salvaty declaration?
9 Q Allright. If you just answered it, you tell 9 A (Witness reviews documents.)
10 me. But at the time you read it, do you recall saying, 10 Okay. I'mready for your questions.
11 there are schools here that | wouldn't want my child to 11 Q All right. You recognize this document?
12 goto? 12 A | do.
13 MS. KOURY: Objection. Incomplete hypothetical, | 13 Q What isthis document?
14 asked and answered. 14 A It'stwo documents. Oneismy CV and the other
15 BY MR. ROSENBAUM: 15 ismy report for this case.
16 Q If thefactsweretrue. 16 Q Okay. Now, here'sthe most important question
17 A | don't remember the report sufficiently well 17 of thisdeposition.
18 to answer your question. 18 On Page 5 of your vita, what inspired you to
19 Q Did you draw any conclusions from the report? 19 teach acourse on emergency medicine for travelers and
20 MS. KOURY: Objection. Overbroad. 20 explorers?
21 BY MR. ROSENBAUM: 21 A | didn'tteachit. | wasastudent.
22 Q By report, | mean the liability disclosure 22 Q | see. Okay.
23 statement. 23 All right. Y ou wanted to make some
24 MS. KOURY: Same objection. 24 corrections; isthat right?
25 THE WITNESS: No, | don't think | drew any 25 A Yes.
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1 Q Okay. Why don't you tell me where. 1 Q Okay. Thanks.
2 A All right. 2 A While were on the subject, may | ask the
3 Page 17. 3 attorney asto whether | can make these corrections and
4 Q Okay. We're not talking about your vita? 4 then send in arevised report, or what's your pleasure
5 Weretaking about the -- 5 onthat?
6 A That'sright. 6 Q You cantalk that over with Vanessa
7 Q --reportitself; isthat right? 7 A Okay.
8 A Yes 8 Q All right. At Page 4, on the sixth line down --
9 If you look at the first full paragraph on Page 9 A Wereon my CV or the report?
10 17,thelastling, it says, "when." I'd liketo say 10 Q No, thereport.
11 "in"instead. 11 Do you have that?
12 Q I'mnot following you. 12 A Yes.
13 Where are we? 13 Q Okay. Directing your attention to Page 4 of
14 A Allright. It'sPage 17, first full paragraph, 14 Exhibit 1, sixth line down --
15 lastline, says, "Their objectivity when." 1'd liketo 15 A Wait. Sorry.
16 changethat to "in." 16 Q You okay?
17 Q Okay. Thank you. 17 A Yeah
18 A And the next oneis on Page 30, Footnote 46. 18 Q All right. I'm not going to be talking about
19 There'sacommaafter the 46. 1'd like to remove that. 19 your CV for awhile.
20 Q Done. 20 A That line begins with "accord"? Y ou said Page
21 A And on Page 31, the center heading Number 2 has | 21 4 --
22 anextra"l" in"inspections." And l'd liketo haveit 22 Q Yeah, "accord," but the sentence actually
23 spelled correctly. 23 beginswith, asyou see, the prior line.
24 Q l'dliketo leavethat theway itis. Okay. 24 "In accord with the successful precedents of
25 Y ou want to remove the second "I" -- third "1," 25 other states and nations, the State” -- then you have
Page 199 Page 201
1 actudly. 1 parentheses-- "(here meaning the Legislature, Governor
2 A Yeah 2 and Cdifornia Department of Education).”
3 And on the bottom of Page 33 is a Footnote 39, 3 Do you seethat?
4 and on the second line from the bottom, it -- towards 4 A Yes.
5 the end there's a space there, and there should be a -- 5 Q Okay. When you use "State" throughout this
6 seethe extra space between "find" and "to"? 6 report, isthat what you mean?
7 Q Yes 7 A Yes
8 A It should be"it." 8 Q The Legidature, Governor and California
9 Q Okay. 9 Department of Education?
10 A And the sentence should end with a question 10 A Yes
11 mark instead of a period. 11 Q Wasthat your definition or was that supplied
12 And then the final correction isPage 37. The 12 toyou by your counsel?
13 first line of the last paragraph. It says "audaciously 13 A It was my definition, because | didn't
14 cals' and | want to change "calls' to "states.” 14 aways-- | didn't know who did what, and | thought |
15 Q I'm not following you. 15 would use ageneric term rather than using seven words
16 Where isthat, please? 16 eachtime.
17 A Page37. 17 Q Okay. To your knowledge, does the Governor of
18 Q Okay. 18 the state of California have responsibilities with
19 A Last paragraph, first line. 19 respect to the delivery of education?
20 Q Last full paragraph? 20 MS. KOURY: Objection. Vague.
21 A No, last paragraph. 21 BY MR. ROSENBAUM:
22 Q Okay. Russell and -- audaciously states. 22 Q "K" through 12 public education.
23 Thank you. 23 MS. KOURY: Vague.
24 A These are pretty minor, but | wanted to correct | 24 THE WITNESS: I'm sure the Governor has
25 them. 25 responsibilities, but | -- I'm not alegal scholar or

51 (Pages 198 to 201)




Page 202

Page 204

1 political scientist, so | don't -- and | haven't 1 opportunity”?
2 specifically studied the division of labor in 2 MS. KOURY: Objection. Callsfor alega
3 Cdifornia. Sol don't claim any particular expertise 3 conclusion.
4 onthat question. 4 THE WITNESS: | have written on that subject, and
5 BY MR. ROSENBAUM: 5 therearealot of different definitions. And | have
6 Q Sodoyou know what, if any, responsibilities 6 not adopted a single definition that | usein my work.
7 the Governor has with respect to delivery of 7 BY MR.ROSENBAUM:
8 education -- "K" through 12 public education? 8 Q Okay. | appreciate that.
9 MS. KOURY: Objection. Asked and answered, calls 9 What's your understanding of the meaning of the
10 for alega conclusion. 10 phrase?
11 THE WITNESS: No, | don't know hisresponsibilities. | 11 A Weéll, my understanding is that it's an issue of
12 BY MR. ROSENBAUM: 12 great lega contentiousness and, as | mentioned,
13 Q How about the Legislature? Do you know what, 13 different people have different ideas about what it
14 if any, responsibilities the State Legislature has with 14 means.
15 respect to the delivery of "K" through 12 public 15 Q Doyou-- | don't want to cut you off. Go
16 education? 16 ahead.
17 MS. KOURY: Callsfor alegal conclusion. 17 A Sol mean, among the -- | could mention some
18 THE WITNESS: | don't know what their 18 differences among them, if that would be helpful to you.
19 responsihilities are. 19 Q | don'tthink it would be. I'minterestedin
20 BY MR.ROSENBAUM: 20 whether or not you yourself have a definition that you
21 Q Okay. How about the California Department of 21 rely upon for the phrase "equal educationa
22 Education? Do you have an understanding as to what, if 22 opportunity.”
23 any, itsresponsibilities are with respect to the 23 MS. KOURY: Objection. Overbroad, also callsfor a
24 delivery of public -- "K" through 12 public education? 24 lega conclusion.
25 MS. KOURY: Objection. Callsfor alegal 25 THE WITNESS: | think any time that | would use
Page 203 Page 205
1 conclusion. 1 that phrase, | would tend to define it for the
2 THE WITNESS: Asinthe other cases, | don't know 2 particular purposesthat | was writing about, and | was
3 thedivision of labor, and | don't know who does what. 3 very -- | wasinterested in this question about 30 years
4 | only would know a general matter that appliesto most 4 ago and | did make an analysis of various ways of
5 dtates. 5 defining it, sort of ataxonomy of definitions. It's
6 BY MR.ROSENBAUM: 6 not something that I've thought about recently, and it's
7 Q Wisdl, ingeneral, what isthe -- what are the 7 not something that | claim to be an expert in.
8 duties and responsibilities -- strike that. 8 BY MR. ROSENBAUM:
9 In general, sir, what is your understanding of 9 Q Okay. You wrote this piece in 1974, about,
10 theduties and responsibilities of the State of 10 right?
11 Cdiforniawhen it comesto the delivery of "K" through | 11 A What's that?
12 12 public education? 12 Q You wrote that taxonomy piece in 1974?
13 MS. KOURY: Objection. Overbroad, callsfor a 13 MS. KOURY: Objection. Vague.
14 narrative. Also callsfor alega conclusion. 14 THE WITNESS: Can you help me alittle more with it
15 Go ahead. 15 than'74?
16 BY MR.ROSENBAUM: 16 BY MR. ROSENBAUM:
17 Q If you know. 17 Q Inor about 1974, isthat -- strike that.
18 A | don't know. 18 In your last answer you told me you wrote a
19 Q Okay. Areyou familiar with -- well, that's 19 piece about it, about equal educationa opportunity.
20 consulting. 20 A Yes.
21 You're familiar with the phrase "equal 21 Q Wasthat piece written at or about 1974?
22 educational opportunity"? 22 A | don't know offhand. I've written dozens and
23 A I've seen that phrase many times. 23 dozensof -- it was -- the one I'm thinking of right now
24 Q Okay. Do you have a definition of the phrase 24 wasin achapter in abook that | edited, and | don't
25 that's comfortable to you, "equal educational 25  know when the book was published.
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1 Q Canyou give me arough date? 1 may be used, and it probably has to do with the
2 A That might -- it might be somewhere around that 2 Congtitution, legidlation, things of that nature, which
3 time 3 | havenot studied. So I'm very reluctant to answer
4 Q Okay. Now, maybe you've aready answered that, 4  that.
5 and | don't want to belabor this. 5 BY MR. ROSENBAUM:
6 Did you consider the question of equal 6 Q Okay. Arethere-- arethereentities, sir, at
7 educational opportunity in preparing your report, 7 the State leve that have duties or responsibilities
8 Exhibit 1 for the Williams case? 8 with respect to the delivery of public education, Grades
9 MS. KOURY: Vague. 9 K through 12?
10 THE WITNESS: | don't think it was something that | 10 MS. KOURY: Objection. Callsfor alega
11 wasasked to do, and it was not on my mind when | wrote | 11 conclusion.
12 thereport. 12 BY MR. ROSENBAUM:
13 BY MR. ROSENBAUM: 13 Q I'm--inthisquestion and al the questions,
14 Q Toyour knowledge, are there childrenin public 14 I'masking in your understanding.
15 schools"K" through 12 in the state of Californiawho do 15 MS. KOURY: Same objection.
16 not have equal educational opportunity? 16 THE WITNESS. Wéll, it would be my understanding
17 MS. KOURY: Objection. Callsfor alegal 17 and my impression, but I'm not offering an expert
18 conclusion and beyond the expert's opinions and vague 18 opinion, that the people that -- or the groups that
19 and ambiguous. 19 we'vediscussed earlier have some of those major
20 THE WITNESS: | haven't made a specific study of 20 responsibilities.
21 that, so| don't have an opinion. 21 BY MR. ROSENBAUM:
22 BY MR.ROSENBAUM: 22 Q But you can't define any of those?
23 Q Okay. Do you know the phrase "educational 23 MS. KOURY: Objection. Mischaracterizes his
24 equity"? 24  testimony.
25 A I've heard that phrase. 25 MR. ROSENBAUM: Well, you'reright -- you're not
Page 207 Page 209
1 Q Okay. Isthat aphrase you use? 1 right, but I'm not going to pursue that.
2 A | don't remember using it, but I've done alot 2 Q Any others besides the Legidature, the
3 of writing and | could have used it somewhere. 3 Governor and the California Department of Education,
4 Q Okay. Sitting heretoday, do you have a 4  with the proviso that you've already told me what you
5 definition of the phrase "educational equity”? 5 know about those?
6 MS. KOURY: Callsfor alega conclusion. 6 MS. KOURY: Callsfor alega conclusion.
7 THE WITNESS: | think | would need to think more 7 THE WITNESS: Let me have the question again,
8 about it and look at the latest scholarship on that 8 please.
9 question. And again, it's like some of those other 9 BY MR. ROSENBAUM:
10 words. They'relegal, and | think they're beyond my ken | 10 Q Sure. I'll doitagain.
11 and-- you know, | would hesitate to write about them 11 | want to know if there are State entities,
12 unless| felt that | knew the topic quite well. 12 excluding the Legislature, Governor and California
13 BY MR. ROSENBAUM: 13 Department of Education, that have duties or
14 Q Andyou didn't regard that as part of your 14 responsibilities with respect to the delivery of "K"
15 chargefor this report, considering educational equity? 15 through 12 public education.
16 A That'sright. 16 MS. KOURY': It's also vague and ambiguous.
17 Q Andif youjust answered this question, you 17 THE WITNESS: It would call for speculation on my
18 justtell me. 18 part, athough I could make some assumptions and give an
19 In your understanding, does the State of 19 impression, but | don't think you want that.
20 Cdlifornia have any duties or responsibilities with 20 BY MR.ROSENBAUM:
21 respect to ensuring equal educational opportunity for 21 Q Okay. Does Cdliforniahave a State Board of
22 public school studentsin GradesK through 12? 22 Education?
23 MS. KOURY: Objection. Callsfor alegal 23 A Yes.
24 conclusion, also vague and ambiguous. 24 Q Okay. Do you know how, if at al, its duties
25 THE WITNESS: | think that'salegal phrase that 25 and responsihilities differ from the California
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1 Department of Education? 1 definition comesto mind?
2 MS. KOURY: Objection. Callsfor alegal 2 A Wadll, it would be -- certainly wouldn't be an
3 conclusion, callsfor speculation. 3 expert definition. It would be alargeratio of
4 THE WITNESS: | haven't studied that question. 4 studentsto the sguare footage.
5 BY MR. ROSENBAUM: 5 Q Doyou know if there are any overcrowded
6 Q Or--again, I'm just interested in your 6 schoolsin the state of California, by your definition?
7 understanding -- how, if at al, its duties and 7 A No.
8 responsibilities differ from the California State 8 Q Youdon't know?
9 Superintendent of Public Instruction. 9 A | don't know.
10 MS. KOURY: Objection. Vague, also calsfor a 10 Q Haveyou ever made any inquiry or investigation
11 legd conclusion. 11 into--
12 THE WITNESS: | haven't studied that, and I'm not 12 A No.
13 an expert on governance i ssues. 13 Q Doyou know if there are children in the state
14 BY MR. ROSENBAUM: 14 of California"K" through 12 public school system who
15 Q Okay. Besides the chapter that you mentioned 15 are bused out of their home schools because of
16 tome, have you done any other writing regarding equal 16 overcrowding?
17 educational opportunity? 17 MS. KOURY: Objection. Callsfor -- I'm sorry,
18 MS. KOURY: Objection. Overbroad. 18 goes beyond the expert's opinions.
19 THE WITNESS: Well, | edited abook on the subject 19 Go ahead.
20 onetime. And | may have written a paper or a chapter 20 THE WITNESS: | don't know.
21 someyears ago when | was quite interested in this topic. 21 BY MR. ROSENBAUM:
22 BY MR. ROSENBAUM: 22 Q Haveyou ever made any inquiry or investigation
23 Q But do any come to mind right now? 23 tofind out?
24 MS. KOURY: Do you mean specific names other than | 24 A No.
25 what he's already testified about? 25 MS. KOURY: Same objection.
Page 211 Page 213
1 MR. ROSENBAUM: Yeah. 1 BY MR.ROSENBAUM:
2 THE WITNESS: | wrote one or two papersin a 2 Q Do you know if there -- do you know what the
3 journal called "Kappan," on that topic, now that | think 3 phrase "emergency credentialed teacher" means?
4 about it. 4 MS. KOURY:: Callsfor alega conclusion.
5 BY MR. ROSENBAUM: 5 BY MR. ROSENBAUM:
6 Q Do you know when that was? 6 Q Let mestrike that.
7 A Not offhand. 7 Have you ever heard of the phrase "emergency
8 Q Anything else come to mind? 8 credentialed teacher"?
9 A Wadll, | don't think that -- | can't think of 9 MS. KOURY: Objection. Vague.
10 anything, aside from what I've already mentioned, where | 10 THE WITNESS: | think I've come across that phrase
11 thecentral topic was educational -- equal educational 11 invariousthingsthat I've read.
12 opportunity or educational equity. 12 BY MR. ROSENBAUM:
13 Q Okay. Thank you. 13 Q Okay. And now let metake Ms. Koury's
14 You've testified in other cases about -- you've 14 suggestion.
15 used the phrase "overcrowded schools"; is that right? 15 Have you heard the phrase "emergency
16 A | can't think of it, but | would not be 16 credentialed teacher" with respect to the state of
17 surprisedif | have. 17 Cdifornia?
18 Q Do you have adefinition in your own mind as to 18 A | may haveread that phrase in the plaintiff
19 what an overcrowded school is? 19 expert reports.
20 A Wadll, it'safacilities question. Usually 20 Q Okay. And did you attach a meaning to that
21 people who are facilities experts testify about those 21 phrase when you came across it in the expert report?
22 kindsof things. | don't remember anything that I've 22 A Do you mean did it occur to me what that
23 written about that, although | don't want to say that | 23 probably meant?
24 havent. 24 Q Yes
25 Q If | usethe phrase "overcrowded schools," what 25 A Yes.
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1 Q What occurred to you? 1 Q Okay. | don't know what you mean by "full
2 A It would mean that that person might not have 2 credentias.”
3 a--thenormal credentials. 3 MS. KOURY: Objection. Asked and answered.
4 Q Andwhat do you -- I'm sorry. 4 THE WITNESS: Well, that's -- I'm sorry.
5 A And would be allow to teach on atemporary 5 That'swhat | was talking about before, that
6 Dbasis. 6 they wouldn't -- they might not have such
7 Q Okay. When you say normal credentials, what do 7 requirements-- now, again, | didn't study thisin
8 you mean by that? 8 Cdlifornia, but you -- | think you're asking me what |
9 A It would -- might mean that the person has a 9 thought it meant.
10 baccalaureate in education, and that usually implies 10 BY MR.ROSENBAUM:
11 they've done some practice teaching. If it'sasubject 11 Q Exactly right.
12 like mathematics, they might have -- I'm talking, now, 12 A Sothat'swhat | was -- sort of thought the
13 generdly rather than California, which -- is that what 13 meaning was, because it's aterm that's -- that may not
14 you-- 14 bethe exact term used in other places, but it'sa
15 Q I'mtaking about California 15 well-known phenomenon around the country.
16 A Wadll, then| -- | don't want to -- you asked me 16 Q Okay. Did you finish your answer?
17 what | thought it meant. 17 A Waéll, | wasjust going to add that, you know,
18 Q Yeah. You -- go ahead. 18 they wouldn't -- typically, they would have to have a
19 A | --if it's specifically about California, | 19 baccalaureate, which would -- in education, they would
20 haven't really studied that. | was-- | was thinking 20 haveto have certain kinds of education courses. They
21 what doesit meaningeneral. Sol wasgiving agenera 21 would have to have practice teaching. And if it were,
22 answer. But | don't want to say that | know about it in 22 for example, high school mathematics, they would have to
23 Cdifornia 23 have acertain number of mathematics courses.
24 Q When you came across that phrase in some 24 Q Doyou know if there are "K" through 12 public
25 plaintiff experts reports, did you attach any specific 25 schoolsin the state of California where 50 percent or
Page 215 Page 217
1 meaningtoit? 1 more of the teachers are emergency credentialed, asyou
2 MS. KOURY: Asked and answered. 2 understood that phrase?
3 THE WITNESS: | assumed that | knew what it meant. 3 MS. KOURY: Objection. Vague and ambiguous,
4 BY MR.ROSENBAUM: 4 overbroad, goes beyond this expert's opinions.
5 Q Okay. And tell mewhat your assumption is 5 THE WITNESS: | don't know.
6 fully, please. 6 BY MR.ROSENBAUM:
7 A Thatit at least -- as| said earlier, that 7 Q Or more than 90 percent?
8 theseteachersdid not have the full credentials that 8 MS. KOURY: Same objections.
9 they -- that would be required by California State law. 9 THE WITNESS: | don't know.
10 Now, again, that was an assumption. | didn't study it. 10 BY MR. ROSENBAUM:
11 But you asked mewhat | thought it meant. 11 Q Any percent | put in there, you'd give me the
12 Q Youdidn't do any further investigation to find 12 sameanswer?
13 out? 13 MS. KOURY': Overbroad.
14 A No. 14 THEWITNESS: Yes.
15 Q And when you -- again, maybe you answered this, 15 MS. KOURY: Compound.
16 but | just want to be clear. 16 BY MR.ROSENBAUM:
17 For purposes of looking at those expert 17 Q Do you know if anyone has investigated whether
18 reports, what did you assume "full credentials' meant? 18 or not there isany correlation between results on the
19 MS. KOURY: Objection. Callsfor alegal 19 testsused as part of the California assessment system
20 conclusion, also goes beyond this expert's opinions. 20 and schools -- and percentage of emergency credentialed
21 THE WITNESS: Well, | think | answered that. 21 teachersin the schools?
22 They'relacking full credentials. They were given a 22 MS. KOURY': Objection. Vague and ambiguous, also
23 temporary position until they either got them or were 23 compound.
24 replaced. 24 BY MR. ROSENBAUM:
25 BY MR. ROSENBAUM: 25 Q Do you understand my question, sir?
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1 A Let merestate it in my own words. 1 beyond this expert's opinions.

2 Q Thanks. 2 THE WITNESS: | don't know.

3 A You're asking me percentages of credentialed 3 BY MR.ROSENBAUM:

4 teachersthat are related in schools to the amount that 4 Q Andyou never did any investigation to find out?

5 studentslearn? In Cdifornia 5 MS. KOURY: Same objections.

6 Q Onthe scores. On the achievement test, how 6 BY MR.ROSENBAUM:

7 they performed on the achievement test. 7 Q Isthat right?

8 A Andyoureasking meif | know of astudy of 8 A That'sright.

9 thatin California? 9 Q | asked you severa moments ago about whether
10 Q If anyone'sinvestigated or if you know of any 10 or not you were aware of any studies or investigations
11 studies. 11 to seewhether or not there was any relationship or
12 A | don't know. 12 correlation between scores on achievement tests that are
13 Q Haveyou ever made any inquiry to find out? 13 part of the State assessment system and number of
14 A No. 14 percentages of teachers with full or emergency
15 Q Youdidn't regard that asrelevant to the 15 credentials.

16 report? 16 Remember | said --
17 MS. KOURY: Objection. Argumentative. 17 A Yes.
18 THE WITNESS: It was not one of the things | was 18 Q --just afew moments ago?
19 askedtodo, nor did | try to investigate it. 19 If | changed it to other factors, like
20 BY MR. ROSENBAUM: 20 existence of libraries or access to textbooks or
21 Q Okay. Do you know if there are schoolsin -- 21 technology in the classroom, would your answer be the
22 "K" through 12 public schoolsin the state of California 22 same?
23 that don't have libraries? 23 MS. KOURY: Objection. Overbroad, compound.
24 MS. KOURY: Objection. Vague and ambiguous, also | 24 If you're able to answer that --
25 overbroad, callsfor speculation. 25 BY MR. ROSENBAUM:
Page 219 Page 221

1 THE WITNESS: | don't know. 1 Q I'mglad to break it down to each and every

2 BY MR. ROSENBAUM: 2 one. | just wanted to save time.

3 Q Okay. Ever make any inquiry to find out? 3 A Andyou're talking about California?

4 A No. 4 Q I certainly am.

5 Q Do you know if there are schoolsin the state 5 A Okay. | don't know of any such studies.

6 of Cadiforniathat do not meet statutory heath and 6 Q For any factors; isthat right?

7 safety standards? I'm talking about "K" through 12 7 MS. KOURY: Same objections.

8 public schools. 8 THE WITNESS: Yes.

9 MS. KOURY: Objection. Callsfor alegal 9 BY MR. ROSENBAUM:

10 conclusion, aso overbroad. 10 Q Okay.

11 THE WITNESS: | don't know. 11 A Right. For any factors. | don't know of any

12 BY MR.ROSENBAUM: 12 studieslikethat in Californiaaone.

13 Q Do you know if there are statutory health and 13 Q Okay. And have you ever made any inquiry to
14 safety standards for schoolsin the state of 14 find out?

15 Cdifornia? 15 A No.

16 MS. KOURY: Same objections. 16 Q Do you have an opinion, sir, whether or not the
17 THE WITNESS: | don't know. 17 citizens of the state of California are satisfied with

18 BY MR.ROSENBAUM: 18 thesystem of "K" through 12 public education in the
19 Q Inyour experience, Dr. Walberg, in other 19 dtate?

20 states, do you know of any state -- are there 20 MS. KOURY: Objection. Vague, ambiguous,

21 states-- strike that. 21 overbroad.

22 Do you know, sir, whether or not there are high 22 THE WITNESS: | don't know.

23 schoolsinthe"K" through 12 public school systemwhere | 23 BY MR. ROSENBAUM:

24 there are no computers in the classrooms? 24 Q Okay. Do you know if there have been any

25 MS. KOURY: Callsfor speculation, overbroad, goes 25 surveys asto satisfaction or dissatisfaction of
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1 citizens of the state of Californiawith the system of 1 theschools?
2 "K" through 12 public education in the state? 2 MS. KOURY: Objection. Mischaracterizesthe
3 MS. KOURY: Vague, ambiguous. 3 testimony.
4 THE WITNESS: I'd liketo look at my report again. 4 THE WITNESS: | think that that might be a part of
5 BY MR. ROSENBAUM: 5 it, butit'snot al of it.
6 Q Let mejust ask you right now, do you recall 6 BY MR.ROSENBAUM:
7 any such studies? 7 Q Okay. You can -- why don't you elaborate the
8 A | think | referred to one survey in my report, 8 disparate part.
9 and I don't know if it was for California or the nation. 9 A Weéll, | think that if parents are well informed
10 Q Okay. Why don't you take alook. 10 about the school and if they are -- read to their
11 A (Witness reviews documents.) 11 children when they're younger and have the children read
12 Okay. | don't know of any survey in California. 12 tothem, if they encourage children to watch
13 Q Okay. Did you ever make any inquiry or 13 constructive television programs and discuss the
14 investigation to seeif such asurvey existed? 14 programs with them, they take them to museums, help them
15 A No. 15 plan family vacations together, work on their
16 Q Youdidn't regard that as relevant to your 16 vocabulary, go into the school and get to know the
17 preparation of thisreport? 17 teachers and something about the curriculum of the
18 MS. KOURY: Objection. Mischaracterizes his 18 program and are generally stable and affectionate to the
19 testimony. 19 children, then their children, other things being equal,
20 THE WITNESS: WEell, inavague sense, it might be | 20 will tend to be higher achievers.
21 somewhat relevant, but it was not what | was asked to 21 Q Okay. And sir, with respect to those
22 do, nor what | accepted that | would do. 22 indices-- can| call them indices?
23 BY MR. ROSENBAUM: 23 A Sure.
24 Q Okay. When you say, in avague sensg, it could 24 Q Isthat part of the California assessment
25 be somewhat relevant, what do you mean by that? 25 system, any of those indices?
Page 223 Page 225
1 A Weéll, I think that peopl€e's opinions about 1 MS. KOURY: Objection. Vague, ambiguous.
2 schools could be relevant to some of the things that 2 BY MR.ROSENBAUM:
3 we've been talking about, and if people are happier with 3 Q Asyou understand it.
4 the schools, especially parents, their children might do 4 A | don't know.
5 better. 5 Q Okay. Isthe State of California, to your
6 Q Why isthat? 6 knowledge, involved in "K" through 12 public education
7 A Becausel think it isan indication -- not a 7 inCdifornia?
8 wonderful indication, but it's some indication that the 8 A Isthe Stateinvolved in --
9 parents are satisfied with the school and they're 9 Q (No audible response)
10 engaged in the school, they feel involved in the 10 A InK-12 education?
11 schooals, and in one sense they're judges of the school. 11 Q Yes.
12 So something like that could conceivably be relevant. 12 MS. KOURY: Objection. Vague, overbroad.
13 Q Okay. Youhelp metoseeif | understand you 13 THE WITNESS: Well, yes, in the sense that the
14 right. 14 Stateisresponsible for the education -- for providing
15 Y ou have frequently testified and written about 15 K-12 education.
16 ninefactors that contribute to academic achievement; is | 16 BY MR. ROSENBAUM:
17 that right? 17 Q Okay. And what's the basis for that answer?
18 A That'sright. 18 MS. KOURY: Callsfor alega conclusion; it's
19 Q And one of those factors has to do with the 19 overbroad.
20 role of parentsin education; isn't that right? 20 THE WITNESS: Wéll, | think that's my general
21 A That'sright. 21 knowledge of other states, and how those state systems
22 Q And when you say to me that parent feelings 22 of education work.
23 about schools could affect -- could be related -- that's 23 BY MR. ROSENBAUM:
24 what you're talking about, right, if they're more 24 Q When you say responsible, what do you mean by
25 satisfied, it's more likely that they'll be involved in 25 that?
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1 A | mean the -- we're talking about these 1 that that doesn't apply to California.”

2 three -- we're talking about these same three entities 2 THE WITNESS: | guessthe only thing | would add

3 that wetalked about before, the Legislature, Governor 3 tothat isthat -- that in recent years there's been a

4 and California Department of Education? 4 greater emphasis on accountability.

5 Q It'syour deposition, Doctor. You tell me. 5 BY MR. ROSENBAUM:

6 A Wadll, I'll talk about those. 6 Q Do you consider yourself an expert on

7 Q Okay. 7 Cdiforniaschool finances?

8 A | know that in most states that that -- those 8 A No.

9 three groups have mgjor responsibilities for settingthe | 9 Q Okay. Do you know if al schools receive the
10 goadls, setting the standards, establishing policies, 10 sameamount of money from the State of Cdifornia?
11 responding to legislation and judicia decisions and 11 A No.

12 thingsof that nature. And in trying to ensure high 12 Q Made any investigation or inquiry to find out?
13 quality. 13 A No.
14 So | think that that's pretty truein al the 14 Q Okay.
15 statesin the United States, and in my readings 15 Do you think -- if you're not in a position to
16 incidental and inthiscase, | have no reason to think 16 answer this, | don't want you to belabor the point.
17 that that doesn't apply to California. 17 Do you think California schools receive too
18 Q Canyoutdl me everything that you're awareof | 18 much money from the State?
19 that the State of California does with respect to "K" 19 MS. KOURY: Objection. Vague and ambiguous.
20 through 12 public education? 20 THE WITNESS: | don't know.
21 MS. KOURY: Objection. Overbroad, calls-- 21 BY MR. ROSENBAUM:
22 BY MR. ROSENBAUM: 22 Q Or from the Federal Government?
23 Q InCdifornia 23 MS. KOURY: Same objection.
24 MS. KOURY': Sorry. Objection. Overbroad, calls | 24 THE WITNESS: | don't know.
25 for anarrative. 25 BY MR. ROSENBAUM:
Page 227 Page 229

1 | take it you want anything that he's not 1 Q Okay. Do you know how much money schools get

2 dready testified to, but go ahead. 2 fromthe State of California?

3 MR. ROSENBAUM: I'm not sure he'stestified to 3 A No.

4 anything specifically, because | haven't inquired asto 4 Q Do you know where California stands, in terms

5 that. 5 of per-pupil expenditure, in relationship to other

6 Q Youtel meeverything that you know that the 6 dtates?

7 State of Californiadoes, in terms of its involvement 7 A No.

8 with respect to "K" through 12 public education. 8 Q Haveyou ever made inquiry to find out?

9 MS. KOURY: Overbroad, calsfor anarrative. 9 A No.

10 Answer to the extent you know. 10 Y ou mean in this case?

11 THE WITNESS: May | have my last answer read back? | 11 Q Wadll, let's start here, yeah. For this case or

12 MR. ROSENBAUM: Sure. 12 for purposes of this case.

13 (The record was read as follows: 13 A No.

14 "I know that in most states that 14 Q Haveyou ever examined how schools spend their
15 that -- those three groups have major 15 money in the state of California?

16 responsibilities for setting the goals, 16 MS. KOURY: Objection. Vague and ambiguous, goes
17 setting the standards, establishing 17 beyond this expert's opinions.

18 policies, responding to legislation and 18 THE WITNESS: No.

19 judicial decisions and things of that 19 BY MR. ROSENBAUM:

20 nature. And in trying to ensure high 20 Q Do you know if the State of Californiagives

21 quality. 21 money to "K" through 12 public schools for specific

22 "So | think that that's pretty true 22 purposes?

23 in al the statesin the United States, 23 Do you know what | mean by that? | don't want
24 and in my readingsincidental and in 24 to be confusing on that.

25 this case, | have no reason to think 25 Sometimes you give money to an entity and you
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1 say, spend it asyou choose. Sometimes you give money 1 A Especidly asit appliesto the California
2 toanentity and say, you haveto useit for a specific 2 system?
3 purpose. 3 Q I'msorry, what?
4 My question to you is. Do you know to what 4 A Especidly asit appliesto the California
5 extent, if any, the State of California gives money to 5 system?
6 "K" through 12 public schools with specific purposes 6 Q Yes.
7 attached? 7 A Or are we talking about incentives in general
8 MS. KOURY: Objection. Vague and ambiguous, calls 8 for all states?
9 for alegal conclusion, also overbroad. 9 Q Wall, you've written alot about incentives;
10 THE WITNESS: No. 10 haven'tyou?
11 BY MR. ROSENBAUM: 11 A 1 have. Well, | wouldn't say alot, but | have
12 Q Or whether it does that at all? 12 written about incentives.
13 MS. KOURY: Same objections. 13 Q What'sthe definition of "incentives' that
14 THE WITNESS: No. 14 you've used?
15 BY MR. ROSENBAUM: 15 A | would say it's a condition or object that
16 Q Okay. And| takeit for both those questions 16 tendsto reinforce behavior to encourage more of it.
17 youjust answered, you haven't made any inquiry to find 17 Q Okay. And arethere any such incentivesin the
18 out? 18 Cadlifornia assessment system today?
19 A That'sright. 19 A Yes.
20 Q Okay. Have you looked at any proposed budget 20 Q Haveany -- have there been any changesin the
21 for thiscoming year for the -- for educational purposes 21 incentives available in the California assessment system
22 inthe state of California? 22 inthe past two years?
23 A Only indirectly, as mentioned in my report. 23 MS. KOURY: Objection. Vague.
24 Q What does that mean? 24 BY MR. ROSENBAUM:
25 A Wadll, | think | refer to the budget crisisin 25 Q Do you understand my question?
Page 231 Page 233
1 Cdifornia. Sol know that that would -- might affect 1 A I'muncertain. | don't know.
2 theeducation spending. 2 Q Okay. Or inthe past three years?
3 Q Doyouknow if it -- if there are any 3 A | don't know the timing of the various
4 proposals, such that it would affect the budget -- the 4 components of the program.
5 education spending for public schools "K" through 12? 5 Q Okay. What are the incentives that presently
6 A | don't know. 6 existin-- | want you to be sureon this. So | mean, |
7 Q Okay. Have you made any specific inquiry to 7 don't want -- | want to be clear on my question.
8 find out? 8 Do you know for afact, sir, whether or not
9 A No. 9 thereareany present incentivesin the California
10 Q Okay. The Cadlifornia assessment system that 10 assessment system today?
11 we've been talking about today, do you know how much | 11 A | know that there are some. | don't know which
12 money the State of California has spent onthat to date? | 12 onesarein place, but | think | know of some -- or at
13 A No. 13 least onethat'sin place now.
14 Q Or for any particular year? 14 Q Okay. What isthat?
15 A No. 15 A That'sthe publication of the test scores by
16 Q Haveyou made any inquiry to find out? 16 school and by district.
17 A No. 17 Q Okay. And besidesthat, are you aware of any
18 Q With respect to the California assessment 18 other incentivesin the system?
19 system we're talking about, are there any incentivesin 19 A | think | mentioned several in my report, if |
20 that system right now? 20 havea--
21 MS. KOURY: Objection. Vague, overbroad. 21 Q Let mejust ask you, off the top of your head,
22 THE WITNESS: Yes. 22 if you're aware of any.
23 BY MR. ROSENBAUM: 23 A Wedll, wetalked earlier about the exit
24 Q Okay. And why don't you tell me what you 24 examination. | consider that an incentive -- part of an
25 understand the word "incentive" to mean. 25 incentive system.
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1 Q Okay. Any others? 1 Q Sure. | want an example of apoor API score.
2 A | don't know if it'sin place yet or not, and 2 A WEéll, I'm not sure | can give you a specific
3 I'm, you know, mentioning things that are legislated 3 example, but it would -- my understanding is the ranking
4  rather than necessarily aready being used in schools. 4 of how well the school -- each school has done in their
5 Just had in my mind a minute ago -- oh. My 5 achievement progressin the past year. And so schools
6 understanding isthat schools can be chartered in the 6 that have done relatively poorly would have arelatively
7 dateif they've repeated -- they've repeatedly failed. 7 low ranking.
8 Q Okay. And what's your definition of "charter"? | 8 Q You sure about that answer?
9 A Charter school is aschool that operates on 9 MS. KOURY: Objection. Argumentative.
10 public funds but is privately governed. 10 THE WITNESS: I'm not sure of it.
11 Q Okay. And what'sthe basisfor your answer 11 BY MR. ROSENBAUM:
12 that schools can be chartered if they -- what's the 12 Q Okay. When you say relatively low, can you
13 phrase? 13 giveme -- isthere anumerical number attached to
14 MR. ROSENBAUM: Go back two answers. 14 that? Isthere some other -- how do | -- what'sa
15 (The record was read as follows: 15 relatively -- what isarelatively low score, if you
16 "A | don't know if it'sin place 16 know?
17 yet or not, and I'm, you know, 17 A | don't know.
18 mentioning things that are legislated 18 Q Okay. And have there been -- maybe you already
19 rather than necessarily already being 19 answered this.
20 used in schools. 20 Have there, sir, been schools that have
21 "Just had in my mind a minute 21 repeatedly failed, as you defined it?
22 ago -- oh. My understanding is that 22 A | don't know.
23 schools can be chartered in the state 23 Q Have you made any investigation or inquiry to
24 if they've repeated -- they've 24 find out?
25 repeatedly failed.” 25 A No.
Page 235 Page 237
1 MR. ROSENBAUM: Let me break that down. 1 Q Do you know if more schools have failed than
2 Q When you say repeatedly failed, what does that 2 have succeeded?
3 mean? 3 A No.
4 A That means they've failed more than one year in 4 Q Okay. Have you made any inquiry to find out?
5 arow. 5 A No.
6 Q What does failed mean? 6 Q Okay. | asked you aseries of questions
7 A That they have gotten, for example, apoor API 7 earlier about whether or not anyone had looked into the
8 scoreor other indexes. 8 question about whether or not there were any factors
9 Q What'sapoor API score? 9 that related or correlated with scores on the assessment
10 A Wetaked about this earlier -- and I'm not an 10 tests.
11 expert of the API, but my understanding isthat it isa 11 Do you remember that? Talked about emergency
12 vaue-added index of how much the students have learned | 12 credentialed teachersand --
13 inthe past year. 13 A Yes
14 Q My questionis: What's a poor API score? What 14 Q Do you know if anyone's done that with respect
15 do you mean by that phrase? 15 totheCalifornia high school exit exam, looked at
16 A It would mean that they would have arelatively 16 scores and seen whether or not there were any factors
17 low ranking on that index. 17 that correlated with the results on the California high
18 Q Givemean example. 18 school exit exam?
19 MS. KOURY: Objection. Callsfor -- 19 MS. KOURY: Objection. Vague and ambiguous,
20 BY MR. ROSENBAUM: 20 overbroad, compound.
21 Q If youcan. 21 THE WITNESS: | don't know of any such study.
22 MS. KOURY: Incomplete hypothetical. 22 BY MR. ROSENBAUM:
23 Go ahead. 23 Q Okay. And have you made any inquiry to find
24 THE WITNESS: Let's have the question again. 24 out?
25 BY MR.ROSENBAUM: 25 A No.
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1 Q Doyou believe, sir, that -- do you know if 1 assessment system that you believe that have not been
2 there have been any public schoolsin the state of 2 successful in raising achievement?
3 Cdliforniathat have been chartered, based on your -- 3 MS. KOURY: Objection. Vague.
4 theway you described it to me? 4 THE WITNESS: When you say not raising achievement,
5 A | think there are quite afew schools that have 5 you mean not raising achievement in California?
6 been chartered, but | don't know if they've been -- that 6 BY MR.ROSENBAUM:
7 present variation on it has been enacted yet. 7 Q Yes gir.
8 Q Okay. Have you made any inquiry to find out? 8 A Wadll, | think that assumesthat it has raised
9 A No. 9 achievement in California
10 Q Okay. You'reahig supporter of charter 10 Q Do you know if it has raised achievement in
11 schools; isn't that right? 11 Cdifornia?
12 MS. KOURY: Mischaracterizes his testimony. 12 A | don't know if it has or not.
13 Go ahead. 13 Q Haveyou made any inquiry to find out?
14 THE WITNESS: | think charter schools are promising. 14 A Inonesensel have.
15 BY MR. ROSENBAUM: 15 Q What'sthat?
16 Q Canyou give me any examplesin California 16 A I'm familiar with the research on
17 where -- that support that conclusion? 17 accountability of various states, and so the factors
18 MS. KOURY: Objection. Callsfor speculation, 18 that are present or principles that the California
19 incomplete hypothetical. 19 system has built upon have been proven about as well as
20 THE WITNESS: Maggie Raymond or Margaret Raymond | 20 can be proven in major studies donein different
21 just recently completed a study that showed, as| 21 countries and aso in the United States.
22 recall, that elementary charter schools did aswell as 22 Q If you were to set up aresearch methodology to
23 regular elementary schools and, as| recall, secondary 23 determine whether or not the State assessment system has
24 schools actually did better than regular schools. 24 actudly resulted in increasing student achievement, how
25 BY MR. ROSENBAUM: 25 would you go about doing that?
Page 239 Page 241
1 Q Okay. Do you know what the average SESwasin 1 MS. KOURY: Objection. Vague. Also calsfor --
2 any of those schools that she looked at? 2 orisanincomplete hypothetical.
3 MS. KOURY: Objection. Callsfor speculation, the 3 BY MR. ROSENBAUM:
4 study speaksfor itself. 4 Q | want to make a predicate question to befair
5 THE WITNESS: | don't remember that. 5 toyou.
6 BY MR. ROSENBAUM: 6 Do you know how you would go about doing that?
7 Q Do youknow if any of those were -- you've used 7 MS. KOURY: Same objections. Incomplete
8 the phrasein some of your ratings -- high poverty 8 hypothetical.
9 schools? 9 THE WITNESS: | know some bad waysto do it, and |
10 MS. KOURY: Objection. Callsfor speculation, 10 don't know of any good waysto do it. If it had to be
11 study speaksfor itself. 11 inCdiforniaaone.
12 THE WITNESS: | don't remember reading about that. | 12 BY MR. ROSENBAUM:
13 BY MR. ROSENBAUM: 13 Q Okay. When you say bad way, what do you mean
14 Q Do you -- do you think, sir, that there are any 14 by that?
15 activitiesthat the State of Californiaisinvolved with 15 A Waéll, oneway that it could be doneisto
16 with respect to "K" through 12 public education that it 16 simply look at the test scoresin California--
17 should end? 17 Q I'msorry -- go ahead.
18 MS. KOURY: Objection. Vague. 18 A Istolook at the test scores -- provided you
19 THE WITNESS: | don't have any specific knowledge. | 19 had a standardized test that was given to all the
20 | think some programs are effective and others arent't, 20 students, or arandom sample, and to trace the progress
21 but | haven't made a study of it in California, so | 21 of achievement over anumber of years. And when -- if
22 can't answer that question. 22 you found that there was a surge in achievement upon the
23 BY MR. ROSENBAUM: 23 introduction of an accountability system or that when
24 Q Okay. Areyouinapositionto tell me, sir, 24 the accountability system was put in place, the scores
25 whether or not there are any parts of the State 25 gradualy went up, then it might be a very weak
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1 indication that the system was working. But could be 1 Q Do you know if California adjusts its scores by
2 attributable to alot of other factors as well. 2 regression?
3 So | don't think a study of asingle state 3 A 1 think Californiausesthe APl system, which
4 would be very definitive. 4 isregression-like, but | don't think it's explicitly
5 Q Infact, you've written fairly extensively, 5 based on regression.
6 isn'tittrue, about not jumping to conclusions based on 6 Q Do you know what a SARC is, S-A-R-C?
7 just looking at year-to-year scores on standardized 7 A No.
8 tests, for reasons you've just talked to me about; isn't 8 Q Okay. | apologizeif | asked this question
9 that right? 9 before, so you just tell meif you've already answered
10 MS. KOURY: Objection. Vague and ambiguous, 10 this.
11 overbroad, callsfor speculation, also 11 Has the California accountability system, aswe
12 mischaracterizes -- or to the extent it mischaracterizes 12 have been talking -- asyou use that phrase in your
13 histestimony. 13 report, hasit changed over the past three years?
14 Go ahead. 14 MS. KOURY: Asked and answered.
15 THE WITNESS: | have written on need for caution 15 BY MR. ROSENBAUM:
16 about looking at just changesin test scores and called 16 Q Did you answer those questions for me?
17 for statistical adjustments. Y ou mentioned regression 17 MS. KOURY: | just want to assert a couple more
18 anaysisearlier, for example. And so | think drawing 18 objections. It'salso overbroad and vague.
19 causal conclusions from passive datafrom asingle state | 19 THE WITNESS: Wéll, | think | may have answered it,
20 might be uncertain and misleading. 20 butif you like, I'll answer it again.
21 BY MR. ROSENBAUM: 21 BY MR. ROSENBAUM:
22 Q Okay. 22 Q Okay.
23 A I'mnot surethat | answered that completely. 23 A | haven't studied the changes from year to
24 May | have -- can you repeat your question? Becausel | 24 year. SoI'mill-informed about that.
25 thought that there was another aspect that | didn't 25 Q Thank you.
Page 243 Page 245
1 think of. 1 Do you know if there are any provisionsin
2 MR. ROSENBAUM: Why don't you read back the last 2 front of the Legidature right now dealing with the
3 question. 3 Cdiforniaassessment system, as you've used that
4 (The record was read as follows: 4 phrase?
5 "In fact, you've written fairly 5 A No.
6 extensively, isn't it true, about not 6 Q Youdon't know?
7 jumping to conclusions based on just 7 A | don't know.
8 looking at year-to-year scores on 8 Q Okay. You've made noinquiry to find out?
9 standardized tests, for reasons you've 9 A 1did not.
10 just talked to me about; isn't that 10 Q Istherean essay part to the California
11 right?") 11 assessment system; do you know?
12 BY MR. ROSENBAUM: 12 A | don't know.
13 Q Do you want your answer read back too? 13 Q Madeany inquiry to find out?
14 A No. It'sreminded me of what | forgot to 14 A No.
15 mention. 15 Q Do you believe that the State of
16 On the other hand, | emphasize in my writings 16 Cdlifornia-- strike that.
17 and with you already today the value of avalue-added 17 Does California have a textbook adoption
18 score. Sothatisyear to year, and so | think that a 18 system?
19 year-to-year scoreis better -- that is, it -- adjusted 19 A | believeit does.
20 by regression or looking at the percentages of students 20 Q Do you know that for afact?
21 that increasein proficiency categories and things of 21 MS. KOURY: Objection. Argumentative.
22 that nature has somewhat -- has some value, particularly 22 BY MR. ROSENBAUM:
23 when -- if you would, for example, compare California 23 Q I just don't want you guessing, because you
24 with other states. And that might be amore, | think, 24  used the word "believe."
25 scientifically-valid study. 25 A I'veread that it has, that Texas and
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1 Cdiforniaare known for having fairly prescriptive 1 it, except lowa have accountability systems. Second --
2 poalicies. 2 andthese aredl over the United States, of course, and
3 Q Okay. 3 s049 of them.
4 A | don't know the current state of affairs. 4 The Democrats and Republicans in Congress voted
5 Q Can you give me any description of how the 5 overwhelmingly for the No Child Left Behind Act, which
6 system works, adoption system, the textbook adoption 6 is-- Federa act, which is probably the most
7 system? 7 extreordinary legislation that we've ever had, and that
8 MS. KOURY: Objection. Callsfor anarrative; 8 hasclear accountability provisionsinit. Soamong
9 also, vague and ambiguous, beyond this expert's 9 other things, | think our elected officials, typicaly,
10 testimony. 10 being legidators and governors and others, have done
11 THE WITNESS: | haven't studied it, so | don't 11 thesethings, and | think that their decisions should
12 claim any expertise on it. 12 count very heavily.
13 BY MR. ROSENBAUM: 13 But in addition to that, | think that there
14 Q Okay. Do you think that a state should 14 have been a number of authoritative studies that
15 establish academic standards to apply to al districts? 15 indicate the value of having accountability systemsin
16 A | think it's desirable. 16 thestate. Andin nations, for that matter.
17 Q Okay. And why isthat? 17 Q Okay. Haveyou finished your answer?
18 A Becausel think it'sthe State's role, 18 A Yes.
19 according to precedent and according to logic, and | 19 Q Okay. Do you think that a State establishing
20 think there's evidence that -- empirical evidence to 20 academic standards to apply to all districts undermines
21 support theideathat states should have accountability 21 school district prerogatives?
22 systems, should have standards, and to measure progress | 22 MS. KOURY: Objection. Vague and ambiguous,
23 onthose standards. 23 overbroad, also incomplete hypothetical.
24 Q Help meunderstand this. 24 THE WITNESS: WEéll, | think it constrains the
25 When you say "logic" and "precedent” in your 25 districtsto focusing on what raises achievement in the
Page 247 Page 249
1 answer, why do you think it'simportant for the State to 1 eyesof the Legisature, Governor and others, and
2 set standards? 2 expertswho participate in formulating the standards, to
3 A Cdliforniaor statesin general? 3 what those people think are important to learn in the
4 Q My question was about any state. 4 dtate, so that they lose some autonomy. But on the
5 A Yeah. 5 other hand, they can focus very sharply on the
6 Q Didyou understand it that way? 6 operationsthat will increase achievement by the State
7 A Well, I didn't know, so I'm glad you told me. 7 standards.
8 Q | takeit your answer would remain the same, 8 So | think that it's auseful division of labor.
9 though. 9 BY MR. ROSENBAUM:
10 My question -- 10 Q Whatever loss of autonomy results, it's your
11 A Yeah 11 judgment that it's worth it in the name of increasing
12 Q --wasintended to talk about all states. 12 academic achievement; is that right?
13 A Okay. 13 MS. KOURY: Objection. Mischaracterizes his
14 Q Would you change your answer inany way now | 14 testimony; it's also asked and answered. He aready
15 that you know that? 15 testified about this.
16 A Wdll, I'mnot -- did | answer? I'm sorry. 16 THE WITNESS: Wéll, | think that there's nearly
17 Q Who'sonfirst? Let's start over. 17 universal agreement that we need to -- our students need
18 My question isthis. Do you think it's 18 tobeachieving more. So | certainly subscribeto it.
19 appropriate for a State to establish academic standards 19 And | think that there are, as | say, these precedents
20 toapply toal districts? 20 around the country, and | think there's also evidence
21 A Yes 21 that having a good accountability system doesin fact
22 Q Okay. And tell mewhy you think that. 22 raise achievement. To say whether that outweighs the
23 A Wadll, | think that there are a number of 23 loss of autonomy isfairly subjective.
24  reasons. | hopel canthink of them all. Oneisthat 24 BY MR. ROSENBAUM:
25 it'shighly precedented that all states, as| understand 25 Q Wall, what'syour view?
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1 A | think -- | think they definitely should, 1 of Cdiforniais severely pressed financialy and
2 because | think that achievement is enormously 2 educators are in the midst of enacting the carefully
3 important, and we need to focus sharply oniit. 3 planned accountability system."
4 Q Andif | asked you the same question about 4 Do you see that sentence?
5 undermining individual school prerogatives, would your 5 A Yes.
6 answer be the same? 6 Q Which of plaintiffs experts, in your judgment,
7 MS. KOURY: Objection. Vague and ambiguous; it's 7 seek to turn back the clock to afailed system of
8 alsoincomplete hypothetical. 8 testing?
9 THE WITNESS: Yes. 9 A That would be chiefly Russell, but the others
10 BY MR. ROSENBAUM: 10 may have mentioned it.
11 Q Okay. And-- 11 Q Okay. | hear you use the adverb "chiefly."
12 A May | explain one point -- 12 My question is: Do any of the other experts
13 Q Sure 13 besides Russell, in your judgment, seek to turn back the
14 A -- from my previous answer? 14 clock to afailed system of testing?
15 Q Sure. 15 A Not that | recall.
16 A | guessI'm alittle reluctant to say | should 16 Q Okay. Any reason you didn't qualify that in
17 comein here and say what California should do, or any 17 this sentence?
18 expert. | think it'sa-- you know, the decision of the 18 A Qualify what?
19 elected officials of the State. So | wasalittle -- 19 Q That the only expert whom you believe sought to
20 theway you asked me, do | think it'sagood idea, | 20 turn back the clock to afailed system of testing was
21 think it does, but | don't think I'm in a position of 21 Russell.
22  telling other people what to do, but I think | do know 22 MS. KOURY: Objection. It mischaracterizes his
23 something about, if you do this, that will happen. 23 testimony.
24 MR. ROSENBAUM: Okay. Canyoudomeafavorand | 24 BY MR. ROSENBAUM:
25 just mark that piece of the transcript and we'll come 25 Q Wadll, | don't want to mischaracterize your
Page 251 Page 253
1 backtoit later, please. 1 testimony.
2 MR. HAJELA: Doesthe reporter need a break? 2 Do you want to look at the other reports and
3 (Discussion off the record) 3 seeif any of the other experts seek to turn back the
4 (Brief recesstaken.) 4 clock to afailed system of testing except Russell?
5 BY MR. ROSENBAUM: 5 I'vegot the other reports you cited with me.
6 Q Let medirect your attention, Doctor, on Page 4 6 A | don't think we have the time to do that.
7 of what's been marked as Exhibit 1, to the second full 7 Q Wehaveadll thetimeyou need. AndI'mgladto
8 paragraph. 8 giveyou those reportsto look at. So -- but | -- |
9 Now, for any of my questions, you feel free -- 9 don't want to mischaracterize your testimony.
10 I'mgoing to direct you to particular portions of your 10 My question is. Does any other expert, in your
11 report, but | want you to know that you are always free 11 judgment, besides Michael Russell seek to turn back the
12 toreview as much of your report as you want. | don't 12 clock to afailed system of testing? And | have the
13 want to take anything out of context, and if you needto | 13 other reports here. You're absolutely freeto look at
14 look at more than what I'm directing you to, you go 14 thosereports.
15 ahead and do that. 15 A Wadll, | think Russell was most clearly in favor
16 Do you understand that? 16 of that, but now that | think of it, the Oakes synthesis
17 A Hmm-hmm. 17 report agreed with Russell on that point, and so | would
18 Q Okay. Areyou saying yes? 18 certainly say that Oakesin that aswell.
19 A Yeah, | am. 19 And | didn't get a chance to mention
20 Q The second paragraph on Page 4 of Exhibit 1, 20 something -- | think we got distracted by another
21 "Theplaintiffs experts seek to turn back the clock to 21 matter. | didn't intend this sentence to say that every
22 afaled system of testing and afailed top-down scheme | 22 expert made each one of those points. That's the way
23 of closeregulation of operations, burdensome reporting, | 23 you seem to bereading it.
24 and costly monitoring of the policies and practices of 24 Q Okay.
25 districts and schools -- this at atime when the State 25 A Sol -- you know, later on | mentioned each --
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1 what the expert said. But | didn't -- thisisakind of 1 have specifications of what those things should be, and
2 asummary or, asit says here, summary of opinions and 2 "close" meansthat it would be highly detailed and
3 soon. Sol didn't try to spell out the details in this 3 close-- monitored frequently and intensively.
4 paragraph. 4 BY MR. ROSENBAUM:
5 Q Okay. Now, when you use the phrase "close 5 Q Okay. Using your definition, sir, which you
6 regulation of operations," what do you mean by that? 6 courteously just gave to me, have you undertaken any
7 I'msorry, I'm -- "atop-down scheme of close regulation 7 inquiry or investigation to determine whether or not the
8 of operations.” 8 State of California now runs -- strike that -- whether
9 What do you mean by that? 9 the State of California has now any top-down scheme of
10 A My understanding is that the plaintiffs, let's 10 closeregulation of operationsinits"K" through 12
11 say, asacollective would like to have detailed 11 public education system?
12 regulations of operations, that they would like to 12 MS. KOURY: Objection. Vague.
13 specify what textbooks -- not textbooks so much, but 13 THE WITNESS: | haven't made a detailed study of
14 what specific features of operations the schoolswill be 14 that, and it's more in the nature of my experiences
15 required to enact, and they would have a monitoring 15 coming here and reading the other experts' reports and
16 system with the inspectorate model to see that the 16 being familiar with California and other states, and
17 schools had actually done those things. 17 especialy with respect to the past, when people are
18 Q That's not quite the question | asked. 18 moving away from -- in other states, including
19 My question is: What does the phrase "close 19 Cadlifornia, are moving away from this close regulation
20 regulation of operations mean," "top-down scheme of 20 of operations and moving more towards an outcome system
21 closeregulation of operations' mean? I'm not asking it 21 with adivision of labor, so the -- as| was mentioning
22 intermsof plaintiffs experts. I'm asking it in terms 22 earlier, the State sets the standards and the test and
23 of what did you mean by that phrase, "atop-down scheme | 23 thingsof that nature, and |eaves the operation of the
24 of closeregulation of operations'? 24 schools largely to the school boards and school people.
25 MS. KOURY: Objection. Asked and answered. He 25 BY MR. ROSENBAUM:
Page 255 Page 257
1 tedtified about that. 1 Q Okay. Isthe answer to my question no?
2 THE WITNESS: | was attempting here to characterize 2 Have you undertaken any investigation to
3 what the plaintiffs experts had said, and | gave you my 3 determine whether or not California now has any top-down
4 understanding of what their point of view was. 4 schemes of -- scheme of close regulation of operations
5 BY MR. ROSENBAUM: 5 inits"K" through 12 public education system?
6 Q Okay. I'mtrying to understand. 6 MS. KOURY: Objection. Asked and answered to the
7 What is a"close regulation of operations,” as 7 extent it -- objection to the extent it mischaracterizes
8 you usethat phrase? 8 histestimony. He answered the question.
9 MS. KOURY: Objection. Asked and answered. 9 THE WITNESS: | haven't made a study of that.
10 MR. ROSENBAUM: | don't think it has. 10 BY MR.ROSENBAUM:
11 Q I'mnot -- | want to know what that phrase 11 Q And when you say "burdensome reporting" in the
12 means-- what is aclose regulation of operations? 12 sentence, could you tell me the definition you're using
13 MS. KOURY': For apoint of clarification, do you 13 for "burdensome"?
14 mean in the context that he used it in this paragraph? 14 A | was attempting to characterize what the
15 Becauseto the extent that that's what you're asking, my 15 plaintiffs experts had been calling for.
16 objection stands. Asked and answered, argumentative. 16 Q What does "burdensome" mean?
17 Y ou can go ahead and repeat yourself if you 17 A It meansthat it's difficult to carry out.
18 want. 18 Q Okay. And using your definition, doesthe
19 THE WITNESS: Well, we know what operationsmeans. | 19 State of California's "K" through 12 public education
20 Thisiswhat the peoplein the schoolsdo. The 20 system now require any reporting?
21 teaching, the curriculum, the development, testing and 21 MS. KOURY: Objection. Vague, overbroad.
22 things of that nature, class sizes and the various 22 BY MR.ROSENBAUM:
23 choicesthat ateacher and a principal might have, and 23 Q If you know.
24 it also pertains to district decisions to some extent. 24 A 1 don't know for sure, but | assume it does.
25 Regulation of those means that the State would 25 Q Okay. And do you have -- have you undertaken
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1 any investigation to determine whether or not the State 1 A | don't know.
2 of Cdiforniarequires any "burdensome reporting,” as 2 Q Okay. If there were some reporting that was
3 you defined that phrase? 3 burdensome that was required by the State of California
4 MS. KOURY: Vague, overbroad. 4 inits"K" through 12 public education system, would you
5 THE WITNESS: Wadll, | think it's arelative matter, 5 recommend that it be abolished?
6 and| think that they have some regulations and -- 6 MS. KOURY: Objection. Incomplete hypothetical,
7 regulations, amost by definition, are burdensome, but 7 calsfor speculation.
8 my understanding here -- or what | had in mind was that 8 THE WITNESS: | think | would look at any kind of
9 theplaintiffs experts would favor substantial 9 reporting on the basis of benefits and its costs.
10 increasesin what | call the burdensome reporting. 10 BY MR. ROSENBAUM:
11 BY MR. ROSENBAUM: 11 Q Tell me--
12 Q Okay. If you just answered, then you just tell 12 A And aso whether it conforms to the legal
13 me, but do you know whether or not California now 13 systemin California. So some thingswould be
14 requires "burdensome reporting,” as you used that 14 necessary, such as civil rights abuses or perhaps health
15 phrase-- 15 and safety regulations, things of that nature. But my
16 MS. KOURY: Asked and answered. 16 principle would be that the reporting that's done, to
17 BY MR. ROSENBAUM: 17 theextent that it harms achievement by distracting
18 Q --inits"K" through 12 public education 18 people from concentrating on achievement itself, should
19 system? 19 belooked at with skepticism.
20 MS. KOURY: Same objection. Asked and answered. | 20 Q Have you undertaken any investigation to
21 He'stestified. 21 determine whether or not there is any reporting that is
22 THE WITNESS: | think relatively reporting, they -- 22 now required by the State of Californiainits"K"
23 they have some reporting, and some of it may be 23 through 12 public education system that harms
24 burdensome. My point here was that the plaintiff 24 achievement in the way you've just defined?
25 expertswould be calling for more of it than California 25 MS. KOURY: Objection. Asked and answered.
Page 259 Page 261
1 presently has. 1 THE WITNESS: No.
2 BY MR. ROSENBAUM: 2 BY MR.ROSENBAUM:
3 Q Do you know what, if any, other reporting that 3 Q Okay. How would you go about doing that?
4 isrequired is burdensome now in the "K" through 12 4 MS. KOURY: Objection.
5 public education system that's required by the State? 5 BY MR. ROSENBAUM:
6 A No. 6 Q If you know.
7 Q Would you recommend that any burdensome 7 MS. KOURY: Incomplete hypothetical.
8 reporting that is required by the State of Californiain 8 THE WITNESS: How would | determine whether the
9 its"K" through 12 public education system be 9 reporting is burdensome?
10 abolished? 10 BY MR. ROSENBAUM:
11 MS. KOURY: Objection. Vague and ambiguous, 11 Q That'sagood placeto start.
12 incomplete hypothetical. 12 A 1 would do log studies. | would interview
13 THE WITNESS: Y ou mean completely abolished? | 13 people. | would look at the forms and make -- perhaps
14 BY MR. ROSENBAUM: 14  make some judgment about how long it might take to fill
15 Q Yes 15 out those forms. Those are some of the starting points.
16 A Any aspect? 16 Q Log studies? Isthat what you said?
17 Q The burdensome reporting that exists. 17 A Well, you might want to ask people how long
18 MS. KOURY: Objection. Incomplete hypothetical. | 18 they spend to take -- to do something, but another isto
19 THE WITNESS: I'm not sure | understand your 19 ask themtofill out a-- some forms or questionnaires
20 question. 20 asto how many -- what did you do today and how much of
21 BY MR.ROSENBAUM: 21 it had to do with regulations.
22 Q Okay. Let'sbreak it down. 22 Q Haveyou -- have you done that with respect to
23 Tell me what reporting the State of California 23 any of the reporting requirementsin the State?
24  now requiresinits"K" through 12 public education 24 A No.
25 system. If you know. 25 Q Haveyou looked at any of the formsin this
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1 dtatethat haveto befilled out? 1 thethirdline of -- on Paragraph 2 of Page 4 of Exhibit
2 A No. 2 1?
3 Q Haveyou interviewed any people with respect to 3 A | haven't made an analysis of the present
4 any of the reporting requirements in the state? 4 system.
5 A No. 5 Q You've not taken any analysis at all of
6 Q Do you have any estimates of the cost of 6 regulationsthat are required as a part of the State's
7 reporting requirements in "K" through 12 public 7 "K" through 12 public education system?
8 education, any of the reporting requirementsin the 8 MS. KOURY: Objection. Mischaracterizes his
9 date? 9 testimony.
10 MS. KOURY: Objection. Incomplete hypothetical. | 10 Are you referring to costs of the regulations?
11 THE WITNESS: No. 11 Isthat what you --
12 BY MR.ROSENBAUM: 12 MR. ROSENBAUM: I'm asking if helooked at any
13 Q When you say costly, the phrase "costly 13 regulationsat all.
14 monitors the policies and practices of districts and 14 Q Haveyou looked at any regulations, any
15 schools,” what do you mean by the word " costly”? 15 existing regulations?
16 A | mean that it requires expenditures of time, 16 MS. KOURY: Vague, overbroad.
17 effort and money. 17 Answer to the extent you understand.
18 Q Okay. And using your definition, is there any 18 THE WITNESS: | didn't make any specific study of
19 costly monitoring of policies and practices of districts 19 that in connection with this case.
20 and schoolsin the State of California now requires? 20 BY MR. ROSENBAUM:
21 A It'smy assumption that there are costs of 21 Q Okay. Maybeyou just answered this.
22 regulation and monitoring and completing regulations 22 Any monitoring requirements you would recommend
23 that arerequired. 23 that the State abolish?
24 Q Okay. And any of those -- any of those 24 A | would have to study the present requirements
25 requirements, if you know, that you would characterize | 25 in order to make arecommendation.
Page 263 Page 265
1 ascostly intheway you useit on Page 4 of Exhibit 1 1 Q Okay. And what would be the criteriathat you
2 inthe second full paragraph, third line? 2 would apply to make that recommendation?
3 MS. KOURY: Objection. Vague. 3 MS. KOURY: Objection. Incomplete hypothetical,
4 THE WITNESS: | didn't -- I'm not sure that | got 4 callsfor speculation.
5 your question. 5 THE WITNESS: Well --
6 BY MR. ROSENBAUM: 6 BY MR. ROSENBAUM:
7 Q Sure. 7 Q If you know.
8 | want to know whether or not you would 8 A Thatis, what would | need to do in order to
9 characterize -- if you know whether you would 9 cometo aconclusion about it?
10 characterize any of the monitoring that now takes place 10 Q Sure.
11 ascostly, in the sense that you use that word in the 11 A Wadll, I would need to study the legislative
12 second full paragraph on Page 4 of Exhibit 1. 12 requirements and the department's interpretation of
13 MS. KOURY: Objection. Vague, overbroad, callsfor | 13 those, and | might want to interview people in school
14 anarrative. 14 districts or in schools and ask them alot of specific
15 THE WITNESS: | think what | had in mind hereis 15 questions about what they did that's burdensome, what
16 that I'm characterizing what the plaintiffs said and 16 was unnecessary, and | might make some judgment about
17 whether thereis -- whether there are regulations and 17 thefinancial costs of it. Those are some of the things
18 whether there are costly regulations now, they seem to 18 that would come into consideration.
19 becalling for regulations and monitoring of regulations 19 Q Okay. Do you know whether anyone has
20 that would be even more costly. 20 interviewed teachersin "K" through 12 public education
21 BY MR.ROSENBAUM: 21 in Cdiforniato determine whether or not they would
22 Q Allright. My questiontoyouis: Do you know 22 like accessto textbooks for their studentsin "K"
23 if a the present time there are -- the State is 23 through 12 classes?
24 requiring costly monitoring of policies and practicesin 24 MS. KOURY: Objection. Vague, overbroad, compound.
25 districts and schools, in the way you use that phrasein 25 THE WITNESS: | think | saw in one of the reports
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1 that there was areference to a study that had been made 1 depend on what the third grade teacher has taught.
2 about availahility of textbooks, teachers' perceptions 2 And in addition to that, the various studies
3 ofit. 3 that I've cited in this report indicate that states and
4 BY MR. ROSENBAUM: 4 nationsthat have standards and means of assessing them
5 Q What study wasthat? 5 have done better than comparable nations that haven't
6 A I'mabit uncertain, but | think it was 6 had them.
7 referred to in the Oakes synthesis report and perhaps 7 Q Any other reasons?
8 asoin her specia report. 8 A Wadll, maybe all the other reasons that go along
9 Q Besidesthat study, do you know if there's been 9 with accountability, that it provides public information
10 any interviewing of teachersto see what they'd likein 10 on how well the schools are doing, which | think is
11 that regard? 11 healthy in ademocratic society.
12 A Not that | can bring to mind. 12 Q Okay. And any other circumstances in which you
13 Q Okay. Or whether it would be -- well, strike 13 recommended systemic changes?
14 that. 14 A That I've recommended in writing or --
15 Tell me, Doctor, on Page 4 in the second full 15 Q Inwriting or in testimony with respect to
16 paragraph, what do you mean by "aradical systemic 16 public education.
17 change'? What do you mean by the phrase "radical 17 A 1 didn't know your other question.
18 systemic change'? 18 MS. KOURY': Let me object, to the extent it
19 MS. KOURY: Objection to the extent the document | 19 mischaracterizes his testimony, but go ahead and clarify
20 speaksfor itsalf. 20 therecord.
21 THE WITNESS: Wéll, radical meansthat it isvery 21 THE WITNESS: | may have answered your last
22 substantial. Systemic meansthat it would affect the 22 question wrongly, then. I'm alittle confused.
23 whole system, so to speak, all levels of education. 23 BY MR. ROSENBAUM:
24 BY MR. ROSENBAUM: 24 Q Okay. What did you think you were answering?
25 Q Andwhen you say -- all what of education? All 25 A  Why we should have an accountability systemin
Page 267 Page 269
1 what? 1 thestate-- in states or in the state of California
2 A Aspectsor levels. 2 Q Wall, there was a set of whys, but let me ask
3 Q Okay. Haveyou ever recommended systemic 3 you another question.
4 changesto asystem of education? 4 Are there circumstances in your professional
5 MS. KOURY: Objection. Vague, ambiguous, 5 career, Doctor, in which you have advocated for systemic
6 overbroad. 6 changein public education? | thought you gave me one
7 BY MR. ROSENBAUM: 7 example. But it doesn't matter.
8 Q Inany context. 8 Tell me, sir -- and the record'll speak for
9 A Widll, | think I'm on -- | can't name where it 9 itsdlf.
10 isright now. | can't think of it. But| certainly -- 10 Tell me, sir, whether or not you have advocated
11 onemeaning of "systemic" isthe meaning that I've been 11 systemic changesin public education in any context in
12 using, that we've been discussing today, and that isthe 12 your experience.
13 alignment aspects. So to the extent that that is 13 MS. KOURY: Objection to the extent it's -- or
14 considered to be systemic, yes, | have. 14 vague, ambiguous, overbroad.
15 Q Okay. Why have you made that recommendation? | 15 THE WITNESS: | think in some of my writings
16 A Because | think that the standards and testing 16 I've-- when you say public education, that's on a
17 andtheir alignment are beneficial for student 17 mass-palicy basis, but | distinctly remember that I've
18 achievement. 18 written about the importance of testing, for example,
19 Q Why isthat? 19 and | may have aso said that the tests should be
20 A Because, among other reasons, if you have a 20 aligned with what people are trying to do.
21 system of standardsin awhole state and children move 21 BY MR. ROSENBAUM:
22 from one place to another, especially poor children, 22 Q Okay.
23 they're not going to get aradical shift in their 23 A Now, | specifically remember that. | probably
24 curriculum. They're going to have the -- be studying 24 have -- | need to think more about it, but -- it's not
25 the same content. So the fourth grade teacher can 25 coming to my mind right now, but | probably -- |
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1 certainly believethat. | just can't think of places 1 Q Okay. Still on Page 4, sir, looking at the
2 wherel may have said it. Butit's certainly possible 2 fourth full paragraph under your " Summary of Opinions’
3 that I'vewrittenin the last few years. It'sjust my 3 section, do you see where it says, "Experiencein other
4 ardent belief. 4 stateswith successful accountability systems suggests
5 Q Okay. 5 that they require five or more years to have substantial
6 A Soif | haven't, I'm sorry, but | haven't. 6 positive effects'?
7 Q There'sstill time. 7 A Yes
8 Can you think of any other circumstancesin 8 Q Okay. In-- arethere particular states that
9 which you've advocated systemic change in the area of 9 you believe have had substantial positive effects, as
10 public education besides what you've already described 10 you've defined those words in this sentence?
11 tome? 11 A Yes
12 A Wéll, it's certainly in this report. 12 Q Which states?
13 Q Okay. Any other circumstances? 13 A Texasand North Carolina.
14 A Well, and I'm sure I've said things like that 14 Q And what's the basis for your conclusion with
15 tomy students at varioustimes. 15 respect to Texas?
16 Q Okay. I'm-- | mean, can you think of other 16 A Wédll, there were a study -- studies were done
17 specific circumstances that don't relate to testing, for 17 on both of them that | describe in my report,
18 example, where you've advocated systemic changein 18 sophisticated regression studies that just were able to
19 public education? 19 discount alot of other factors, and they indicated that
20 MS. KOURY: Objection. Vague, overbroad. 20 these systemsdid better.
21 THE WITNESS: WEell, I've written on the broad 21 And the basis of that was that they had gained
22 subject of accountability and I've talked about states 22 substantially on the tests that we talked about earlier,
23 that have accountability systems and the fact that they 23 the national assessment of educational progress.
24 do better. | know that I've characterized the work of 24 Q Do you know, sir, whether or not studentsin
25 John Bishop at Cornell University, aguy named Woessmann | 25 Texas had access to standards-based textbooks?
Page 271 Page 273
1 who'sdoneinternational studies, and I've mentioned the 1 MS. KOURY: Objection. Vague.
2 virtue-- or really, you can say the evidence that 2 THE WITNESS: No.
3 they've produced -- that accountability systems produce 3 BY MR. ROSENBAUM:
4 higher levels of achievement. 4 Q Okay. Did you ever make any inquiry to find
5 And | think that that may have been the context 5 out?
6 that | wasthinking of systemic, but | may have written 6 A No.
7 sometime at some other point about systemic. 7 Q Didtheregression analysislook at that factor?
8 BY MR. ROSENBAUM: 8 A | don't think so.
9 Q What -- I'm sorry, have you finished your 9 Q Okay. How about North Carolina? Do you know
10 answer? 10 if studentsin North Carolina had accessto aligned
11 A Yes 11 standards-based textbooks or other instructional
12 Q Whenis systemic change warranted with respect 12 materias?
13 to public education, "K" through 12 public education, in 13 MS. KOURY: Objection. Vague, overbroad.
14  your mind? 14 THE WITNESS: I'm going to take alook at my
15 MS. KOURY: Objection. Overbroad, vague, also 15 report, seeif | can refresh my memory.
16 calsfor -- or isan incomplete hypothetical. 16 BY MR. ROSENBAUM:
17 THE WITNESS: When it'll increase achievementand | 17 Q Sure
18 not violate laws, would have public acceptance, when 18 A (Witness reviews documents.)
19 it's precedented in other places. Those would be some 19 Okay. I'velocated the study | was thinking
20 of the considerations. 20 of, and| regret that | haveto ask you to repeat the
21 BY MR.ROSENBAUM: 21 question.
22 Q Canyou think of any others? 22 Q Sure.
23 A Feasihility, cost might be considerations. 23 What page are you on?
24 Q Any others? 24 A OnPage12.
25 A Not that cometo mind now. 25 Q Thank you.
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1 And the study you're referencing is what? 1 BY MR.ROSENBAUM:
2 A IsGrissmer, Grissmer and Flanagan. 2 Q Asyou usethat word in your report.
3 Q Okay. And my question, sir, is-- you're 3 A Mr. Rosenbaum, | discovered just now as we were
4 talking about Footnote 15 specifically, right? 4 pausing that | made an error in my previous answer.
5 A Yes. 5 Q Okay.
6 Q Do you know whether or not studentsin North 6 A Andl'dliketo correct it, if | may.
7 Carolinaduring the period of time that this study dealt 7 Q Sure.
8 with had accessto aligned standards based textbooks? 8 A You were asking me about the aligned curricula
9 MS. KOURY: Objection. Vague, overbroad. 9 inTexasand North Carolina.
10 THE WITNESS: Yes, and | can now answer for Texas | 10 Q | wasasking you whether or not studentsin
11 aswell. 11 Texasand North Carolina had --
12 If you'd look at the itemized list of five 12 A Yes.
13 factorsin the first full paragraph, Item Number 3, it 13 Q -- accessto aligned standards-based textbooks.
14 says, "aligned curriculaand instruction to State 14 A Yes. And | waslooking at the wrong list.
15 standardsand tests." And | take "curriculd’ to mean, 15 Q Okay.
16 broadly, textbooks and instruction. 16 A It'sactualy the second list, and it's Item 1,
17 BY MR. ROSENBAUM: 17 andit actually says explicitly textbooks.
18 Q Allright. But my question's alittle bit 18 Q Allright. Soyour answer isyes, they did
19 different. 19 have access?
20 Do you know if students had text -- actually 20 A Yes.
21 had textbooks that were aligned -- or maybe you just 21 Q Okay. Thank you.
22 answered it for me. 22 Arethere -- are there sanctionsin the
23 Here's my question: Do you know if studentsin 23 Cdifornia assessment system?
24 Texas and North Carolina actually had access to 24 MS. KOURY: Vague.
25 ingtructional materials that were aligned with State 25 BY MR. ROSENBAUM:
Page 275 Page 277
1 standards and tests? 1 Q Asyou usetheword "sanctions' throughout your
2 MS. KOURY: Same objections. Vague, ambiguous 2 report.
3 overbroad. 3 A Inamanner of speaking, there are.
4 THE WITNESS: WEéll, the second word is "curricula," 4 Q What arethey?
5 and when | usethat term, | understand that to mean 5 A That'swhat we had talked about earlier, the
6 textbooks and instructional media. What it says hereis 6 publication of test scoresif the schools don't do
7 that curriculaand instruction to State standards so -- 7 wdl--
8 BY MR. ROSENBAUM: 8 Q You dready answered that, right?
9 Q Theanswer isthey did? 9 A Yeah
10 A They did, yes. 10 Q The National Assessment Governing Board -- let
11 Q Thank you. 11 mestrikethat.
12 A Again, maybe | should say thisis 12 When did you finish this report?
13 generdization. | can't say that every student in the 13 A | had the date on the front. April of '03.
14 state had it, but, relatively speaking, they were 14 Q Okay. Andyou'll -- at the top of each page
15 dligned. 15 you see whereit says, "Privileged and Confidential
16 Q Do you know, sir, whether or not the California 16 Attorney-Client Work Product”?
17 system provides for frequent testing, practice and 17 A Yes
18 reteaching for studentsin need of it, asit's 18 Q What'sthat mean? Strike that.
19 characterized on Page 12 of your report? 19 Did you put that on each page?
20 A Whereisit on Page 12? 20 A Yes.
21 Q I'mlooking at the text data-- I'm sorry. I'm 21 Q Okay. And wereyou directed to do that?
22 sorry. 22 A Not for this case.
23 Weéll, you were -- in the California assessment 23 Q For other cases?
24  system, gir, are there -- are there sanctions? 24 A Yes.
25 MS. KOURY: Objection. Vague. 25 Q Okay. And why did you do that?
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1 A Because | was asked to by the attorneys. 1 MR. ROSENBAUM: It'sin the report.
2 Q Inother cases? 2 Q Go ahead.
3 A Yes 3 A Wadll, | think that the Federal Government has
4 Q Okay. 4 spent money inefficiently, and | think that the new
5 A | mean, | think | know the reason for it, but 5 legidation is much more constructive, that in fact it
6 | -- 1 wasonce cautioned to do that, and | didn't hear 6 isgoing to spend more money. And no one can predict
7 any objectiontoit, so | left it there. 7 thefuture, but | think, sinceit has heavy
8 Q Okay. Why do you think the reason is? What do 8 accountability regulations or provisions, it isgoing
9 youthink thereason is? 9 to-- it has some hope to improve achievement.
10 MS. KOURY: Objection. Callsfor speculation. 10 Q That's not the question.
11 Go ahead. 11 Do you think the Federal Government should
12 THE WITNESS: It's probably alegal, you know, 12 reduceits expenditures on "K" through 12 public
13 question for an attorney, but if | had made errorsin an 13 education?
14 earlier draft or something of that nature, we wouldn't 14 MS. KOURY: Objection. Asked and answered, it's
15 haveachanceto correct it. 15 also argumentative. He just testified about that.
16 (Interruption in the proceedings) 16 THE WITNESS: | don't think | have any opinion
17 (Brief recesstaken.) 17 currently that goes beyond what | just said.
18 BY MR. ROSENBAUM: 18 BY MR. ROSENBAUM:
19 Q Looking at Page 7 of your report, Doctor, do 19 Q Doyouthink --isTitlel still in existence?
20 you seewhereit says, in thefirst paragraph of Exhibit 20 A Yes.
21 1, Page7, "Despite more than a hundred and 30 hillion 21 Q Do you know how much money the Federal
22 incurrent annual rates of 8 billion on 22 Government spendson Title | each year?
23 federally-sponsored programs for children in poverty, 23 A | think, asit says here, about 8 million a
24 the poverty gap, as exemplified in Chart 2 remained 24 year.
25 largely unchanged"? 25 Q Doyou think --
Page 279 Page 281
1 A Yes 1 A But | should say, too, | think this coming year
2 Q Okay. What are the federally-sponsored 2 it'sgoing to be substantially more.
3 programsyou're referring to? 3 Q Do you think that the Federal Government should
4 A Chapter 1, Titlel. 4 reduce the amount of money it spendson Title |?
5 Q Okay. Andinany of plaintiffs experts 5 MS. KOURY: Objection. Asked and answered.
6 reportsthat you're familiar with, did any of 6 THE WITNESS: Weéll, | think spending the money on a
7 plaintiffs experts recommend spending money on Title 1? 7 specific purpose that is constructive and has a proven
8 A ldon't-- 8 track record is probably advisable, but there are
9 MS. KOURY: Objection. Vague. 9 many -- many aspects of making a recommendation about
10 THE WITNESS: | don't recall it. 10 that, including the American heritage of State control.
11 BY MR. ROSENBAUM: 11 And we do not -- many other countriesin the
12 Q Or any of the programs referred to in that 12 world have ministries of education, in which the
13 sentence? 13 ministry prescribes what al students in the country
14 A Wadll, I don't remember it specifically, but 14 will pursue and -- it's not clear that thisis
15 they may have mentioned other Federal programs. 15 completely advisable for the United States, and | think
16 Q Wadl, my questionis. Do you have any 16 there have been some objectionsto that. | think there
17 recollection of any of plaintiffs experts, in hisor 17 arelega -- complex legal and psychometric and research
18 her report, urging money to be spent on the sorts of 18 questionsinvolved. And | don't presume to have the
19 programsyou're referring to in this sentence? 19 wisdom to make a broad statement about it.
20 A No. 20 BY MR. ROSENBAUM:
21 Q Okay. Incidentally, do you think the Federal 21 Q I'msorry, sir, | don't understand your answer.
22 Government should reduce its expenditures on "K" through | 22 When you used the word "it" in that last
23 12 public education? 23 answer, | don't know what you were referring to.
24 MS. KOURY: Objection. Vague and ambiguous, 24 A I'mreferring to the No Child Left Behind Act.
25 overbroad, beyond these experts opinionsin this case. 25 Q I'mtalking about Titlel.
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1 That's what you're referencing on Page 7, the 1 THE WITNESS: May | have the question again,
2 first paragraph; isthat right? 2 please?
3 A Yes 3 (The record was read as follows:
4 Q My questiontoyouis: Should the Federa 4 "Well, do you recommend, based on
5 Government, in your expert opinion, reduce its 5 your expert opinion, that the Federal
6 expenditureson Titlel? 6 Government reduce, in whole or part,
7 MS. KOURY: Objection. Asked and answered. It's 7 any of the $8 billion it presently
8 argumentative. Hejust set forth histestimony about 8 spends annually on the
9 that. 9 federally-sponsored programs that you
10 THE WITNESS: No. 10 reference on Page 77")
11 BY MR. ROSENBAUM: 11 THE WITNESS. WEéll, there's a premise there that |
12 Q No? 12 can't accept, because my understanding is that the
13 A 1t should not spend less money. | think it 13 spending will beincreased substantialy. Soit's
14 should -- | agree -- or | endorse the idea that they're 14 not -- that iswhat it was currently, but it's going to
15 going to spend more money, but | think they're going to 15 behigher.
16 be spending more money on a more constructive purpose | 16 In addition to that, | don't necessarily think
17 than they havein the past. 17 that the projected expenditures in the future should be
18 Q Should -- the programs that you're referencing 18 lowered, given the fact that we have -- thisis
19 on Page 7, where you talk about $8 billion in 19 constructive legislation.
20 federally-sponsored programs, that's not No Child Left 20 BY MR. ROSENBAUM:
21 Behind; isn't that right? 21 Q Okay. I'm not interested, for purposes of this
22 MS. KOURY: Objection. Argumentative. 22 question, in the amount of money. I'minterestedin --
23 MR. ROSENBAUM: Wéll, I'll restate the question. 23 do you think any of the federally-sponsored programs
24 Q Thefederally-sponsored program -- are the 24 that you referenced on Page 7 in the first full
25 federally-sponsored programs that you're referencing on 25 paragraph of Exhibit 1 should be abolished?
Page 283 Page 285
1 Page7inthefirst paragraph, the fourth line -- are 1 MS. KOURY: Should be abolished?
2 those programs programs that are part of No Child Left 2 MR. ROSENBAUM: Yes.
3 Behind, asyou understand it? 3 THE WITNESS: | think I'm only referring to one
4 MS. KOURY: Objection. Vague. 4 program here, which is Chapter 1, Titlel.
5 THE WITNESS: My understanding of No Child Left 5 BY MR. ROSENBAUM:
6 Behindisthat statesthat do not comply with having 6 Q Okay.
7 good accountability systems and reporting on outcomes 7 A And | presently don't think that it should be
8 jeopardizetheir contribution -- the Federal 8 abolished, given the new legislation.
9 contributionsto the State. And so they are -- they're 9 Q Do you think that there are any programs that
10 different, but they're tied together. 10 the Federa Government now expends money on for purposes
11 BY MR. ROSENBAUM: 11 of "K" through 12 public education that should be
12 Q WEéll, do you recommend, based on your expert 12 diminated?
13 opinion, that the Federal Government reduce, in wholeor | 13 MS. KOURY: Objection. Overbroad, compound.
14 part, any of the $8 billion it presently spends annually 14 THE WITNESS: | think that some of the Federal
15 on the federally-sponsored programs that you reference 15 programs have been relatively unsuccessful and that they
16 onPage7? 16 need to be revised to make them more probable of being
17 MS. KOURY: Objection. Asked and answered. 17 successful. If the Federal Government is unable to do
18 MR. ROSENBAUM: It hasn't been answered yet. 18 that, then eventually, | think that they should be
19 MS. KOURY: | think it has a couple times. 19 abolished.
20 MR. ROSENBAUM: Hedanced away fromit at least | 20 BY MR. ROSENBAUM:
21 threetimes. 21 Q Which programs are you thinking about?
22 MS. KOURY: Objection. Asked and answered, 22 A Weéll, | haven't made a specific study of this,
23 argumentative. 23 but over the years some aspects of special education and
24 BY MR. ROSENBAUM: 24 bilingual education have indicated that the children,
25 Q Goahead. Maybel'll get the answer. 25 notwithstanding very large expenditures, have not
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1 necessarily benefited from being in those programs. But 1 A | don't remember the specific and detailed
2 insome cases, they do, and so in my view, both of those 2 methodology.
3 programs should be -- and in fact, | think they are 3 Q Okay. Do you remember concluding that -- well,
4 being reconsidered now to have a sharper focus on 4  strike that.
5 whether the programs help students or not. 5 Did you have any criticisms of the methodology
6 Q Any other programs? 6 that the Department of Labor utilized? | should ask the
7 A That'swhat comesto mind right now. 7 predicate question.
8 Q Okay. When you say, in Paragraph 4, sir, 8 Did you familiarize yourself with the
9 failed schools -- that's the first two words of the 9 methodology at the time you first learned of this report
10 first sentence. 10 or sometime thereafter?
11 A Yes 11 A Not with the original report.
12 Q Téell meyour definition of failed schools. 12 Q Okay. Did you subsequently do that?
13 A Schoolsthat don't achieve well. 13 A No.
14 Q Maybe you already answered that. 14 Q How would you go about estimating the cost of
15 Do you know how many schools -- well, when you 15 illiteracy in aparticular state?
16 say well, what do you mean by that? 16 MS. KOURY: Objection. Vague, overbroad,
17 A That have relatively high scores on achievement 17 incomplete hypothetical.
18 tests. 18 THE WITNESS: Wéll, there are a number of ways you
19 Q That what? 19 coulddoit. You could do aregression analysis of
20 A That have relatively high scores on achievement 20 countriesor of states and you could estimate the effect
21 tests. 21 of achievement on earnings, and from that you could
22 Q For failed schools? 22 project, for any given state that had -- let's say if it
23 A I'msorry, the opposite, that have relatively 23 wasacertain level of achievement, you could make a
24 low scores. 24  projection of how -- how much that affected earnings.
25 Q And you don't know -- do you know how many such | 25 Another -- another possible approach to it, as
Page 287 Page 289
1 failed schoolsexist in Caifornia? 1 you'relooking at various kinds of costs, would be
2 A No. 2 what's mentioned here, the average annual budget for
3 Q You're depressed about the state of schoolsin 3 employeetraining. And if you knew that muchin a
4 the United States; aren't you? 4 training had to do with elementary and mathematics and
5 MS. KOURY: Objection. Vague, ambiguous. 5 reading and other skills that should be learned at
6 THE WITNESS: | think schoolsin the United States 6 schoals, then you could make some estimate.
7 should be doing much better than they are presently 7 BY MR. ROSENBAUM:
8 doing. 8 Q To your knowledge, have there been any
9 BY MR. ROSENBAUM: 9 estimates of the cost of illiteracy in California?
10 Q Okay. Do you think that'strue in California 10 A | don't know of them.
11 aswell? 11 Q Do you know what the extent of illiteracy isin
12 A | have no reason to think that it isn't the 12 Cadifornia?
13 case just asitisinthe other states. 13 A No.
14 Q And you've thought this way for along time? 14 Q Arethere other debilitating effects on the
15 MS. KOURY: Objection. Vague. 15 economy other than those that have been identified here,
16 THE WITNESS: Wéll, | guess| began to think about | 16 lost productivity, substandard work, unrealized taxes,
17 it perhaps 20, 25 years ago, and increasingly, as| 17 unemployment claims and socia problems?
18 learned more about it and more studies came along, | 18 A Yes
19 felt more strongly about it. Or let's say confident. 19 Q What are they -- first of al, what do you
20 BY MR. ROSENBAUM: 20 understand "socia problems’ to mean?
21 Q Okay. Still on Page 7, at Paragraph 4, sir, of 21 A Wéll, | had my mind on your first question.
22 what's been marked as Exhibit 1, do you know the 22 Was there other problemsthat it causes?
23 methodology that the Department of Labor used to 23 Q Yeah
24  estimate how much illiteracy costsin those eight 24 A Wasthat thefirst part?
25 Southern states? 25 Q Sure. Wecan start there.
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1 A Okay. Youwant to have educated jurors and 1 A Yes

2 voters. Wewant to have citizens that are civically 2 Q That'swhat you are by training?

3 active-- civic -- activein civic participation. | 3 A Yes

4 think mastery of knowledge and skills makes peoplemore | 4 Q And are there debilitating effects, in your

5 interesting and raises the level of culture. | think 5 experience, from failed schools on the psychology of

6 therearealot of benefits of higher levels of 6 individuals who attend those schools?

7 achievement. 7 MS. KOURY: Objection. Vague, incomplete

8 Q And when you see the phrase "social problems’ 8 hypothetical.

9 hereat Paragraph 4 of -- on Page 7 of Exhibit 1, what 9 THE WITNESS: Well, I'm -- | would be getting out
10 do you understand that to mean? 10 of my area of expertise to some extent, because I'm
11 A Weéll, among some of them that are mentioned 11 sharply focused on achievement and learning.

12 herethat you just mentioned was unemployment, | regard | 12 BY MR. ROSENBAUM:

13 asasocia problem. 13 Q Okay. | don't want you to go out of your

14 Q Anything else? 14 expertise, but if you can answer the question

15 A | don't know if it has been proven, but 15 comfortably, fine. If you can't, just say so.

16 certainly, various studies have indicated that people 16 A Weéll, maybel -- | want to be sure that |

17 who arelesswell educated are more likely to wind up in 17 answer it accurately.

18 jail or prison. 18 May | haveit again, please.

19 Q Okay. Andsir, wedidn't limit our concern 19 (The record was read as follows:

20 just to the economy, but more broadly talk about 20 "And are there debilitating

21 debilitating effects on the society from failed 21 effects, in your experience, from

22 schools. 22 failed schools on the psychology of

23 Could you identify such effects -- put aside 23 individual s who attend those schools?")

24 the economic reasons that you've given me. 24 THE WITNESS: | think thisisvery difficult --

25 MS. KOURY: Objection. Vague, overbroad. 25 would be very difficult to prove, and | can't bring the
Page 291 Page 293

1 THE WITNESS: Y ou mean aside from the things that 1 study to mind right now that has actually shown that.

2 I'vedready mentioned? 2 BY MR. ROSENBAUM:

3 BY MR. ROSENBAUM: 3 Q Okay. Do you regard yourself asan expertin

4 Q Yeah. | -- your sentence here talks about the 4  that area?

5 debilitating effects on the economy. 5 A I'm -- that would be a question of aclinical

6 That's the topic sentence; isthat right? 6 psychology, pathology, as| understood your question,

7 A Yes 7 and mental disease and things of that nature, and this

8 Q Okay. And that's what this paragraph is 8 isnotanareathat | claim any expertisein.

9 concerned with, principally? Am | understanding 9 Q Okay. You told me about a meeting at the
10 correctly? 10 Hoover Ingtitute at which -- isit Dr. Hanushek?

11 A Yes 11 A Yes.

12 Q Okay. Now what I'm saying to you, if | asked 12 Q -- attended.

13 you, do failed schools have debilitating effects on the 13 Dr. Hanushek is an economist; isthat right?

14 society, putting aside the economy, which we've talked 14 A Yes

15 about, do you believe there are such debilitating 15 Q And besides that meeting, have you had any

16 effects? 16 discussionswith him about this case?

17 A Yes 17 MS. KOURY: Asked and answered.

18 Q Okay. Andwhat do you base that on? 18 THE WITNESS: | think any conversations | may have
19 A It'sthethingsthat | had mentioned earlier. 19 had with him would be totally incidental at other places
20 | think part of it is common sense, but also, 20 where I've seen him aside from that meeting.

21 datistical studies show, for example, that people who 21 BY MR. ROSENBAUM:

22 wind up in prison arelesswell educated. So there are 22 Q Okay. And haveyou ever had adiscussion with
23 such studiesthat indicate effects, not only on the 23 him -- doesn't have to relate to this case, but have you

24 economy, but the society. 24 ever had adiscussion with him about trying to determine
25 Q You are an educational psychologist? 25 what the cost in Californiais on the economy from
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1 failed schools? 1 Q Why do you think that is?
2 A No. 2 A 1 think it's to some extent human nature, that
3 Q Okay. Doyou know if he's ever undertaken any 3 people might claim that they're better than other people
4 such analysis? 4  think that they are or better than they -- | don't mean
5 A InCdlifornia? 5 to say they're braggarts, necessarily, but | provided a
6 Q Widll, let's start there. 6 tableintheback that shows that many of the states
7 A | don't know if he'sdonethat in California. 7 rate themselves higher than the national assessment
8 Q Okay. How about in the United States? 8 does.
9 A Yes. 9 Q When you say -- I'm sorry, go ahead.
10 Q The cost of failed schools? 10 A But | havejust observed in people sometime --
11 A Wédll, if you take my definition of failed 11 you know, when you say whose fault was it, well, it's
12 schools, which islow achievement, he's related 12 hard to find somebody to say, it's completely my fault.
13 achievement to economic growth. 13 It was somebody else'sfault. Andso | do think it's
14 Q Okay. And do you know what his conclusions 14 partly amatter of human nature, and even committees and
15 are? 15 groups of people, to be less objective in evaluating
16 MS. KOURY': Callsfor speculation. 16 themselves than an outsider might be.
17 THE WITNESS: | read a chapter that he once wrote, 17 Q Okay. If you just answered this question, just
18 and I'm familiar with -- somewhat familiar with hismain | 18 tell me. | don't want to -- specifically, you say in
19 point. 19 this sentence on Page 8, with respect to -- “Without
20 BY MR. ROSENBAUM: 20 thisdivision of labor, local districts might set easy
21 Q Whichiswhat, as you understand it? 21 toreach, unmeasurable or obfuscated goals.”
22 A That low achievement is predictive of or the 22 I'm really focusing now on the "easy to reach,
23 cause of aweaker economy. 23 unmeasurable or obfuscated goals’ part of the sentence.
24 Q Do you know what S-4 is? 24 A Yes
25 A No. 25 Q Why do you think districts might do that?
Page 295 Page 297
1 Q Okay. Youand | talked earlier, sir, about 1 A Weéll, | think if aperson doesn't want to be
2 Page 45 of your report. You actually referenced it. 2 evaluated, they might give rather general goals or
3 A Yes. 3 unmeasurable or say that -- to give an easy-to-reach
4 Q Anddid any of plaintiffs experts state 4 goal becauseit's practically guaranteed -- well, |
5 that -- well, strike that. 5 should take them one at atime.
6 Let me ask you to please turn to Page 8 of your 6 Easy to reach means that you're -- you don't
7 report. Again, you feel free to read as much asyou 7 haveto put forth any effort or energy or timein order
8 need to to answer my question. 8 toreachit. Soif you don't want to appear to be not
9 At the end of the second full paragraph under 9 performing well, you might say easy to reach.
10 the Section C, do you see the sentence in the last 10 Unmeasurable and obfuscated means that it's
11 sentence, "Without this division of labor, local 11 difficult to have an objective indication of what you've
12 districts might set easy to reach, unmeasurable or 12 done. Soif you don't want to be held accountable, you
13 obfuscated goals'? 13 would tend to specify goals like that.
14 A Yes 14 Q That's reflective of your experience and
15 Q Okay. What'sthe basis for that conclusion? 15 research, this conclusion?
16 A Weéll, I've mentioned some of the reasonsin 16 A Yes
17 other parts of the report, but | think it'sthis 17 Q Okay.
18 constructive division of labor that | referred to 18 MR. ROSENBAUM: Let's go off the record a second.
19 earlier. Andjust asaboard of afirm needsto hold 19 (Discussion off the record)
20 divisions and executives accountable for the results, 20 MR. ROSENBAUM: Doctor, thanks very much for your
21 there'satendency these daysfor State boardsto hold | 21 attention. And wish you anice evening.
22 districts and schools accountable for theresults. And | 22 MS. KOURY: Can we go off the record?
23 if they -- if you leave it to people to evaluate 23 (Discussion off the record)
24 themselves, they often give higher ratings than an 24 SRR
25 objective observer might, or anumerical comparison. | 25
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true and correct.
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I, the undersigned, a Certified Shorthand
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That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand, which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.
| further certify that | am neither financially
interested in the action nor arelative or employee of
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