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; APPEARANCES: 1 Los Angeles, Cdlifornia, Tuesday, July 8, 2003
3 For Plaintiffs 2 8:58 am. - 4:55 p.m.
4 ACLU OF SOUTHERN CALIFORNIA 3
BY: MARK D. ROSENBAUM 4 HERBERT J. WALBERG
5 Legal Director . . ) ! .
1616 Beverly Boulevard 5 having been previously duly sworn, was examined and
6 Los Angeles, California 90026-5752 6 testified further as follows:
213-977-9500 7
;
g Forol?'\(jlfé?_(i/agt’\l S\t(alg?('z; \((:Slli?fgrnia; 8 EXAMINATION (Resumed)
9 BY MR. ROSENBAUM:
BY: VANESSA KOURY .
10 Attorney at Law 10 Q Youknow you're still under oath?
400 South Hope Street
11 Los Angeles, California 90071-2899 1 A Yes . . .
213-430-6000 12 Q Last n_|ght did you review any documents
12 13 relating to this case?
13 For Defendant California School Boards Association: 14 A No
14 ABEHAJELA :
Special Counsel 15 Q Or do any work related to the case?
15 Cdlifornia School Boards Association 16 A No
555 Capitol Mall, Suite 1425 g . . .
16 Sacra,ipe'nfo, Cajiforr:i: 05814 17 . Q Did you have any discussions with M_s. Kour_y
916-442-2052 18 either last night or yesterday afternoon or this morning
T Al Presart: 19  about the deposition? _ o
19  SOPHIEA.FANELLI 20 A Just incidental conversation about the timing
JORDAN BLUMENFELD-JAMES i i
20 MELISSA ROUDABUSH 21 and how are things going.
21 22 Q Okay. Daoctor, do you know someone hamed
gg 23 Margaret Wang?
o1 24 A Yes
25 25 Q W-an-g?

2 (Pages 301 to 304)




Page 305

Page 307

1 A Yes 1 MS. KOURY: Objection to the extent that
2 Q Okay. 2 mischaracterizes his testimony.
3 A Sheisdeceased. 3 BY MR. ROSENBAUM:
4 Q Oh, gosh. 4 Q My question, sir, is one of the reasons that
5 In the past -- when did she die? 5 classroom management has a beneficial impact on student
6 A She passed away about two years ago. And her 6 learning because of group alerting? Familiar with that
7 nameisactually pronounced Wang. 7 phrase?
8 Q Wang, thank you. 8 MS. KOURY: Vague.
9 Have you written articles with her? 9 THE WITNESS: | may have written that, but | don't
10 A | have. 10 remember that particular phrase.
11 Q Okay. And one of the articles you wrote with 11 BY MR. ROSENBAUM:
12 her involves classroom management; is that right? 12 Q Okay. Why don't you tell me the reasons that
13 A Wedll, | wrote alot with her. | don't 13 you believe classroom management has a beneficia impact
14 particularly remember that. If you haveacopy, | could | 14 student achievement.
15 look it over. 15 A Wall, again, | need to refer to the original
16 Q Okay. Isthere another person -- | don't know 16 article, but | think -- and I'm not sure that we're
17 if it'saman or awoman -- Haertel, H-a-e-r-t-e-1? 17 talking about the same article.
18 A GenevaHaertdl. 18 Q You know what? | don't -- for purposes of this
19 Q Thiswould be a piece both with Ms. Wang 19 discussion, | don't care whether it was one article or
20 Ms. Haertel and you -- 20 20articles. I'mjust interested in your views --
21 A Yes. 21 A Okay.
22 Q -- about classroom management; isthat correct? | 22 Q -- about classroom management. |I'm not testing
23 A Wadll, | did alot of writings with them and | 23 you on aparticular article.
24 did alot of writingsin general. Soit'sjust not 24 A Yeah
25 standing out in my mind. 25 Q Somy questiontoyouis: Could you tell me,
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1 Q Classroom management is a subject matter you've 1 please, the reasons why you think that classroom
2 giventhought to; isn't that right? 2 management has a beneficia impact on student learning?
3 A | have. | doremember one article that we 3 MS. KOURY: Objection. Calsfor anarrative.
4 wrote together that did have classroom management as one 4 THE WITNESS: | think that classroom management may
5 aspect. 5 haveabeneficia effect on achievement for a number of
6 Q You talked about the importance of classroom 6 reasons. I'mnot surethat | can name them all right
7 management on student learning? 7 now, but it implies the wise use of time.
8 A Inonearticlethat | can distinctly remember, 8 It'salittle bit similar -- we can look at
9 1 think that classroom management was one of a number of 9 management in asimilar way that we talked about
10 things that we wrote about. 10 aignment yesterday, but instead of aligning, let's say,
11 Q Okay. And do you have aview asto the 11 State standards with content, you might be aligning the
12 importance of classroom management on student learning? | 12 particular goals for the lesson that day to what you're
13 A Yes. 13 teachinginthat lesson. So | think it's like many
14 MS. KOURY: Objection. Vague. 14 forms of management, you need to make choices about how
15 BY MR. ROSENBAUM: 15 you're going to allocate your resources. And the
16 Q Andwhat'syour view? 16 resources here mainly being classroom time.
17 A Wédll, | remember from what | said yesterday, 17 So much of it, if | try to think of acentral
18 most of the things I'm interested in revolve around 18 concept, it would be the allocation of time with respect
19 achievement, and that's the way | see most things and 19 tothe goals of the lesson and also with respect to what
20 evaluatethem. Sol think that effective -- better 20 the students actually need to know. So it would be
21 class management is associated with greater gainsin 21 wasteful to teach them things that they already know,
22 achievement. 22 anditwould be, similarly, wasteful to teach them
23 Q And one of the reasons that classroom 23 thingsthat they're yet incapable of learning. Soit's
24  management has a positive effect on student learning is 24 sort of targeting the lesson on what the kids need to
25 group alerting; isthat right? 25 know.
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1 BY MR.ROSENBAUM: 1 A | try to think about waysto avoid the
2 Q Thank you. 2 problem. Itisamajor problem inthe United States,
3 And you've also given alot of thought to the 3 butit'shard to do systematic writing and systematic
4 importance of time on task; isthat right? 4 research onit, especially large scale, when people
5 MS. KOURY: Objection. Assumesfacts. 5 report rates that are differing in their calculations.
6 THE WITNESS: Time ontask isonething. | tend to 6 Andthere've been alot of disputes about drop-out rate.
7 usetheterm called the amount of instruction. 7 Q Okay. Do you know what the drop-out rateisin
8 BY MR. ROSENBAUM: 8 Cdliforniahigh schools?
9 Q Okay. 9 A No.
10 A Which | think encompasses time on task. 10 Q Have you made any investigation to find out?
11 Q Tédl mewhat that means too. 11 A No.
12 A Which? 12 Q Do you know how California compares with other
13 Q Amount of instruction. 13 states or the national average with respect to drop-out
14 A It means, literally, the amount of time that 14 rate?
15 students are being instructed, including 15 A No.
16 sef-instruction. 16 Q Arethereparticular -- isthere a particular
17 Q So part of classroom management, if | 17 individual or individuals whom you regard as an expert
18 understand you correctly, is maximizing amount of 18 with respect to the subject matter of drop out?
19 ingtruction; isthat right? 19 MS. KOURY: Cadlsfor speculation.
20 A I'msorry, | need to haveit again. | missed 20 THE WITNESS: Wéll, the only name that | -- that
21 thefirst part. 21 comesto my mind offhandedly is Chester Finn, who has
22 Q I don't want to put words in your mouth. 1I'm 22 written acritical article about research on drop-out
23 just trying to get afuller -- 23 rates.
24 A Sure 24 BY MR. ROSENBAUM:
25 Q -- understanding. 25 Q Okay. And do you know how -- have you written
Page 310 Page 312
1 Is part of effective classroom management 1 articleswith Chester Finn?
2 increasing the amount of instruction, as you've used 2 A | canthink of one, yes.
3 that phrase? 3 Q Okay. And have you appeared on symposiums
4 MS. KOURY: Objection to the extent it 4 with--isit Dr. Finn or Mr. Finn?
5 mischaracterizes his testimony. It also callsfor 5 A Dr. Finn,
6 speculation beyond the expert's opinionsin this 6 Q Haveyou appeared on symposiums or seminars
7  matter. 7 with Dr. Finn?
8 THE WITNESS: | think classroom instruction may 8 A Yes
9 haveto do with, as you suggested, increasing the amount 9 Q On multiple occasions?
10 of time, but | think | would particularly emphasize the 10 A Yes
11 wise use of agiven amount of time. 11 Q Okay. And do you -- do you know how Chester
12 BY MR. ROSENBAUM: 12 Finn computes drop-outs?
13 Q Okay. Thank you. 13 A I'm not sure that he computes drop-outs
14 Y ou familiar with the phrase "drop-out,” 14  himself.
15 "drop-out rate"? 15 Q Okay. Isthere a methodology that you would
16 A Yes. 16 useto compute drop-outs?
17 Q Okay. How do you -- how do you, Doctor, 17 A Weéll, if | had the circumstance that | had to
18 calculate drop-out rate? 18 doit for some purposethat | got very interested in it,
19 A | tend to avoid the idea, becauseit is, | 19 | would probably start with Finn's article. But then
20 think, often very misleadingly and variously 20 there are probably many, many other articles about it.
21 caculated. And peoplethrow that term around, but 21 And | would evauate the various means of calculating
22  there are many waysto doit. And the different states 22 it. And | would try to standardize, because we're often
23 and different districtsreport it in different ways. So 23 interested in comparisons that can be made. And sol
24 when| can, | avoid that term. 24  would try to take the most -- choose the most valid one.
25 Q You have used a different term? 25 Q Okay. When you say standardize, what do you
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1 mean by that? 1 drop-out rate, as| mentioned, is-- | want to say
2 A | mean that thisis alittle bit analogous to 2 largely aproblem of poverty and related factors. And
3 everyone carrying their own yardstick, and you need to 3 schools and school districts can reach out to parents
4 have astandard yardstick in order to be able to compare 4 and give them information about what they can do at home
5 drop-out rate with one school and another. 5 to encourage the child's verbal development, vocabulary,
6 Q Have you given thought to the causes of 6 giving them -- call it enriched experiences so that
7 drop-out? 7 they're better prepared for school.
8 MS. KOURY: Objection. Vague. 8 They can a'so reach out and make the school
9 THE WITNESS: | have given some thought to it, yes. 9 welcoming to parents and encourage them to become
10 BY MR. ROSENBAUM: 10 involved in the program, to tell them about the child's
11 Q Do you have an opinion asto what are principal 11 work, what's expected of the child, but also the child's
12 causes of drop-out? 12 strengths and weaknesses. And | think those are some of
13 MS. KOURY: Objection. Vague, overbroad. 13 the mgjor things that schools could do.
14 THE WITNESS: Wdll, | would be much lesssureabout | 14 Q When you talk about schools reaching out to
15 it than the nine factors that we were talking about 15 parents-- and correct meif I'm wrong, but | take it
16 yesterday. But | think those nine factors, especially 16 that's connected to the factorsin your nine factors
17 over child'stime-- | mean thetimein schoal, not just 17 involving home curriculum? | don't think I'm saying
18 oneyear -- would be indicative. And | think 18 that right.
19 particularly important would be what | called yesterday 19 MS. KOURY: Objection to the extent it
20 the home environment or curriculum of the home plus 20 mischaracterizes histestimony. It's also overbroad.
21 neighborhood circumstances and particularly poverty as 21 THE WITNESS: Weéll, | call it by various things.
22 a-- because there's a number, | think, of valid studies 22 Home environment.
23 haveindicated relationships between poverty and 23 BY MR. ROSENBAUM:
24  achievement and poverty and drop-out rates. 24 Q Okay.
25 BY MR. ROSENBAUM: 25 A Curriculum of the home or parent school
Page 314 Page 316
1 Q Okay. And do you think that schools can do 1 programs. Sol think | know what you mean.
2 anything to reduce drop-out rates? 2 Q And thereach out is connected to that factor;
3 MS. KOURY: Objection. Vague, calsfor 3 isthat right?
4 speculation beyond this expert's opinions. 4 A Ingenera, but you could say that the home
5 THE WITNESS: Yes. 5 environment iswhat the child actually encountersin the
6 BY MR. ROSENBAUM: 6 home perhaps.
7 Q Okay. And tell me what you think schools can 7 Q Isee
8 do to reduce drop-out rates. 8 A But in addition to that, the school might be
9 A | think that they can -- well, you know, I'm 9 ableto intervene and attempt to show parents some
10 very interested in these nine factors, and | think that 10 thingsthat they could do to make the child better --
11 those are conducive to higher levels of achievement. 11 help the child to be better prepared for school and
12 And I think when children are achieving more, they 12 during the school years.
13 become more enthusiastic about their schooling, they 13 Q Do youknow, sir, whether or not there are any
14 become more motivated. Like kids that are not doing 14 schoolsin Californiathat do this sort of reaching out
15 well, | think in high school one of the reasons -- 15 that you just described to me?
16 causesof drop-out rates are actually in the first six 16 MS. KOURY: Objection. Callsfor speculation,
17 yearsof lifein the eementary schoal. 17 overbroad, it's beyond the expert opinionsin this
18 And high school kids that are prone to drop out 18 matter.
19 begin to realize that they are not achieving at 19 THE WITNESS: | haven't studied that, so | don't
20 sufficient levels. So | think that the curriculum of 20 know.
21 the home, among the nine factors, is especialy 21 BY MR. ROSENBAUM:
22 important. | think you asked about what schools can do. 22 Q Okay. Do you know if, as -- does the API
23 Q Yes 23 measure drop-out rate?
24 A Schools -- there have been various types of 24 A I'munsure the calculations of the API.
25 programsin which schools can reach out. The problemof | 25 Q Okay. Inthe New Y ork case, Doctor, you
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1 testified, if | understood your testimony correctly, 1 they'rereported at agrade level.
2 that the regent's exam was pegged at a ninth grade 2 Q But do you know if that's done at thistime
3 leve; isthat right? 3 with--
4 MS. KOURY: Vague. 4 A No.
5 BY MR.ROSENBAUM: 5 Q -- respect to the Stanford 9?
6 Q Ninth grade reading level. 6 MS. KOURY:: Callsfor speculation beyond this
7 A | testified to something along that line. | 7 expert'sopinion. It'saso vague and overbroad.
8 don't remember if it was exactly ninth grade. 8 Go ahead.
9 Q Okay. Did you undertake an analysisin the New 9 THE WITNESS: | don't know.
10 York case asto what the reading level was for -- it's 10 BY MR. ROSENBAUM:
11 called the RCT; isn'tit? 11 Q Haveany Californiadistricts, to your
12 A | think it was. | don't remember what that 12 knowledge, banned homework?
13 standsfor. 13 MS. KOURY: Objection. Callsfor speculation
14 Q Okay. That'sthe exam that all students have 14 beyond this expert's opinion. It's also overbroad and
15 totake? 15 vague.
16 A Thenamethat | know it by isthe regent's 16 THE WITNESS: | don't know.
17 examination. 17 BY MR. ROSENBAUM:
18 Q Okay. 18 Q Haveyou ever made any inquiry to find out?
19 A But maybe"R" in RCT standsfor it. 19 MS. KOURY: Same objections.
20 Q Let'susethat phrase. 20 THE WITNESS: No.
21 Regarding the regent's examination, did you 21 BY MR. ROSENBAUM:
22 undertake an analysis to determine what reading level 22 Q Doesthe Cdlifornia accountability system that
23 that examination was set at, pegged at? 23 you referenced in your report and that we discussed
24 MS. KOURY: Objection. Vague. 24 yesterday -- does it have any components that deal
25 THE WITNESS: | don't think that | did an original 25 gpecifically with homework that you're aware of ?
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1 anaysisof thetest. 1 MS. KOURY: Objection. Vague, overbroad.
2 BY MR. ROSENBAUM: 2 THE WITNESS: | don't know.
3 Q Okay. 3 BY MR. ROSENBAUM:
4 A You know, inthe -- | may have looked at it, 4 Q Okay. Have you made any inquiry to find out?
5 but | didn't make any numerical estimates of the test 5 A No.
6 itsdf. 6 Q Okay. Thelegidation that implemented the
7 Q But others have; isthat right? 7 California accountability system, have you read that
8 MS. KOURY: Callsfor speculation. 8 legidation?
9 THE WITNESS: I'm really unsure of that. | had the 9 A | don't remember reading it.
10 impression that it might have. 10 Q Okay. Or any regulations that were promulgated
11 BY MR. ROSENBAUM: 11 thereto?
12 Q Do you know what the reading level isfor the 12 A | may--
13 Cdlifornia high school exit exam? 13 MS. KOURY: Objection. Vague.
14 A No. 14 THE WITNESS: | may have gotten some of these
15 Q Haveyou undertaken any inquiry to find out? 15 documents, but -- and just casually looked at them, but
16 A No. 16 | -- they don't stand out in my mind.
17 Q Or the Stanford 9? 17 BY MR. ROSENBAUM:
18 A No. 18 Q Okay. You're not sure whether -- you don't
19 Q Or any test that's part of the assessment test? 19 have any specific recollection of them?
20 A Onlyinthe sensethat | -- 20 A No.
21 Q The Cdlifornia assessment test, sorry. 21 Q Okay. Andyou didn't rely on them --
22 A | know that the SAT 9 and other tests like it 22 A No.
23 often give agrade level equivalent. And I'm not sure 23 Q --for purposes of your report?
24 that's still reported for the Stanford 9 but off -- 24 A No.
25 there are various ways to report test scores, and often 25 Q Okay. You'redoingfine. Just et mefinish
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1 my -- your lawyer will say the samething. Just let me 1 Do you know what the high school graduation
2 finish my question. 2 rateisin Cdifornia?
3 A Yes Andl -- 3 MS. KOURY: Asked and answered --
4 Q It makesit easier for the reporter. 4 THE WITNESS: No.
5 A ljustdiditagain. | regretit,andI'm 5 MS. KOURY: -- callsfor speculation beyond this
6 sorry. 6 expert'sopinions.
7 Q Do you know in Cdifornia, Doctor, the percent 7 BY MR. ROSENBAUM:
8 of teachersin "K" through 12 public schools that 8 Q Orinany of the schoolsin California?
9 utilize -- who utilize textbooks for purposes of 9 MS. KOURY: Callsfor speculation beyond this
10 homework? 10 expert's opinions, asked and answered.
11 MS. KOURY: Objection. Asked and answered. 11 THE WITNESS: No.
12 I'm sorry, | withdraw that objection. 12 BY MR. ROSENBAUM:
13 Vague, overbroad. 13 Q Okay. | takeit you haven't made any attempt
14 Go ahead. 14 to compare the high school graduation rates of schools
15 THE WITNESS: No. 15 andtheir API scores?
16 BY MR. ROSENBAUM: 16 MS. KOURY: Objection. Callsfor speculation,
17 Q Okay. Didyou make any -- ever make any 17 beyond this expert's opinions.
18 inquiry to find out? 18 THE WITNESS: | haven't done that.
19 MS. KOURY: Overbroad -- 19 BY MR. ROSENBAUM:
20 THE WITNESS:. No. 20 Q Or high school graduate -- compare high school
21 MS. KOURY: -- vague. 21 graduation rates with particular factors at schools?
22 BY MR. ROSENBAUM: 22 MS. KOURY: Callsfor speculation, beyond this
23 Q If weweren't talking about California, how 23 expert'sopinions. It'salso vague. Go ahead.
24 about across the country? Anywhere in the country or | 24 THE WITNESS: | didn't do that.
25 acrossthe country, do you have any information about | 25 BY MR. ROSENBAUM:
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1 thenumber or percentage of teachers who utilize 1 Q Okay. Youknow what | mean by factors at
2 textbooksfor purposes of homework? 2 schools?
3 MS. KOURY: Vague, overbroad, calls for speculation 3 A Factorsin schools?
4 beyond this expert's opinion. 4 Q Inschools.
5 THE WITNESS: No. 5 A I'm assuming you're thinking about things like
6 BY MR.ROSENBAUM: 6 socioeconomic status and size of the school and things
7 Q And have you ever made any inquiry to find out? 7 likethat.
8 MS. KOURY: Same objections. 8 Q That's perfect, or percent emergency
9 THE WITNESS: No. 9 credentialed teachers or accessto instruction
10 BY MR. ROSENBAUM: 10 materias, any of those sorts of factors.
11 Q Okay. You've-- earlier thisyear, Doctor, you 11 A | haven't done any such study.
12 spoke at a Texas Public Policy Foundation function; is 12 Q Do you know if anybody has?
13 that right? 13 MS. KOURY: Callsfor speculation beyond this
14 A No. 14 expert's opinion.
15 Q No? 15 THE WITNESS: No.
16 Were you scheduled to speak at one? 16 BY MR. ROSENBAUM:
17 A Yes 17 Q Do you know if the State of California has?
18 Q Okay. Didyou submit any papersto that 18 A No.
19 foundation? 19 MS. KOURY: Same objection.
20 MS. KOURY: Objection. Vague. 20 BY MR. ROSENBAUM:
21 THE WITNESS: No. 21 Q Do you know if there's any way to use the
22 BY MR. ROSENBAUM: 22 Cdliforniaassessment system to make those sorts of
23 Q Okay. Do you know -- you know, | probably 23 comparisons?
24 asked you this earlier this morning, but I'm just going 24 MS. KOURY: Objection. Overbroad, vague, callsfor
25 to-- | wantto ask it adifferent way. 25 gpeculation.
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1 Go ahead. 1 havethebook, | could look at the passage.
2 THE WITNESS: Only in aspeculative sense. You 2 BY MR.ROSENBAUM:
3 don't want that, | think. 3 Q Allright. I'll getitto you.
4 BY MR.ROSENBAUM: 4 How about this statement -- and you're
5 Q Okay. Soyou're not aware of any way? | don't 5 certainly welcome to give me the same answer. "And
6 want you to speculate. So your answer isno? 6 since many of them" -- referring to local school
7 A Andyou're asking me could it be done or hasit 7 boards-- "are essentialy” -- and school board
8 been done? 8 members -- "are essentially amateurs and only stay on
9 Q You'veaready told meit hasn't been done -- 9 theboard for two or three years, it's away that the
10 A Right. 10 education establishment maintains the status quo"?
11 Q --toyour knowledge. 11 Did you ever say that, in sum or substance?
12 Now I'm asking you: Do you know whether the 12 MS. KOURY: Objection. The document speaks for
13 Cdliforniaaccountability system could be utilized in a 13 itsdlf, callsfor speculation.
14 way tolook at particular factors to see whether or not 14 Go ahead.
15 they influence high school graduation rates? 15 THE WITNESS: | don't specifically remember that,
16 MS. KOURY: Same objections. Vague, overbroad, | 16 but it sounds like something | may have said.
17 cdlsfor speculation. It's aso incomplete 17 BY MR. ROSENBAUM:
18 hypothetical. 18 Q That'syour view?
19 Go ahead. 19 MS. KOURY: Objection. Vague.
20 THE WITNESS. Wéll, | haven't studied it, so | 20 THE WITNESS: Let me hear it again.
21 don't really have afoundation for making a good 21 BY MR. ROSENBAUM:
22 recommendation how it would be done. | don't know 22 Q Sure. Let meread you both statements. 1'm
23 what'savailable. 23 not trying --
24 BY MR.ROSENBAUM: 24 A Wédll, | don't remember the first one.
25 Q Okay. When you say you don't know what's 25 Q Okay.
Page 326 Page 328
1 available, what are you referring to? 1 A Wsdl, | need to look at the document to refresh
2 A Wadll, | don't know if the -- they have 2 my memory. And if were going to be working on this,
3 legitimate or valid rates -- drop-out rates are 3 maybel ought to look at both of them.
4 available and factors as one might want to study. 4 Q Youreright. I'll be glad to share that with
5 Q Youdon't know if any of that's available? 5 youabit later.
6 A | would need to investigate it and see if they 6 You testified in acase in Dallas?
7 arevdid, and it would depend alot on the purpose of 7 A Yes.
8 thestudy aswell. 8 Q That was a desegregation case?
9 Q Okay. But do you know whether or not the 9 A Yes.
10 information even exists? 10 Q That was approximately when?
11 MS. KOURY: Objection. Asked and answered. 11 A Perhaps six weeks ago.
12 THE WITNESS:. No. 12 Q Hadyou previously testified in Dallas?
13 BY MR. ROSENBAUM: 13 MS. KOURY: Vague.
14 Q Okay. You have edited a book on local school 14 THE WITNESS: Well, | gave adeposition for the
15 boards; isthat right? 15 Dallascase.
16 A Yes 16 BY MR. ROSENBAUM:
17 Q Okay. And you have stated, have you not, "I 17 Q All right. Now, help me out here, Doctor.
18 think" -- now I'm quoting, "I think alot of school 18 When we talked yesterday about cases that you were
19 boards aretaken in by the bureaucracy and fed thekind | 19 involvedinthisyear, | don't remember you mentioning
20 of attention that would please them"? 20 theDadlas case.
21 Do you remember saying that, in sum or 21 A | forgot it.
22 substance? 22 Q Okay. That's adesegregation case?
23 MS. KOURY: Objection. The document speaksfor | 23 A ltis
24  itsdf. 24 Q And what's the nature of your testimony in that
25 THE WITNESS: | think | would need to -- if you 25 case?
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1 A It'sthat the Dallas school -- the Dallas 1 "outstanding," what did you mean by that?
2 school system had made excellent strides in achievement 2 A | meant, numerically, that they had been making
3 which exceeded the state strides or gains, and that 3 excellent stridesin increasing test scores.
4 scores of African-American and Hispanic students had 4 Q Arethere any schoolsin Californiathat you
5 especialy gone up and that they -- this had to do with 5 believe are doing an outstanding job in educating
6 aunitary hearing, and that it was my fedling that the 6 children? Let me strike that.
7 superintendent of the Dallas schools, who was formerly 7 Have you undertaken an investigation to
8 the State superintendent of Texas, had beenin a 8 determine whether or not there are any schoolsin
9 leadership position, who had -- and he had developedthe | 9 Cadliforniathat are doing an outstanding job in
10 No Child -- he had developed legislation in Texas and 10 educating children, as you used that word in Dallas?
11 enacted it throughout the State that is now the model 11 MS. KOURY: Objection. Overbroad.
12 for the No Child Left Behind Federa act, which | think 12 THE WITNESS: | don't know.
13 isextremely promising to increase achievement. Andhe | 13 BY MR. ROSENBAUM:
14 was enacting the same kinds of thingsin Dallas. 14 Q Do you have an opinion asto how Cdlifornias
15 So | may have mentioned some other things, but 15 doing with respect to educating children?
16 that's more or less the essence of what | said. 16 MS. KOURY: Vague.
17 Q Okay. Whoistheindividua to whom you're 17 MR. ROSENBAUM: Let me restate that question.
18 referring? 18 Q Haveyou undertaken an investigation to
19 A Mike Moses. 19 determine how Californias doing, in terms of educating
20 Q On whose behalf did you testify? 20 children?
21 A The school board. 21 MS. KOURY: Beyond his expert report.
22 Q And have you been paid this year for your work 22 THE WITNESS: Only inthe sensethat | -- what I've
23 inthiscase? 23 saidinmy report.
24 A Yes 24 BY MR. ROSENBAUM:
25 Q How much have you been paid? 25 Q Okay. Tell me, Doctor, asto public education,
Page 330 Page 332
1 A Might be around $12,000. 1 "K" through 12 public education, what do you believe are
2 Q How about last year? 2 theprincipal purposesof "K" through 12 public
3 A How much last year? 3 education?
4 Q Yes 4 MS. KOURY: Forgive meif I'm wrong, but | think
5 A Might have been about 40. 5 thiswas asked and answered yesterday.
6 Q Okay. And consistent with what you told me, 6 BY MR. ROSENBAUM:
7 youtedtified that the Dallas schools were doing an 7 Q Didyou, Doctor? | don't want to go over what
8 outstanding job in educating children; is that right? 8 wecovered yesterday.
9 MS. KOURY: Objection to the extent it 9 A | don't remember.
10 mischaracterizes his testimony. 10 Q Youknow what? | don't want to put you through
11 THE WITNESS: Wéll, | particularly would emphasize | 11 it. If | didit, I'll check.
12 raising achievement scores. 12 Have you read any studies critical of the Texas
13 BY MR. ROSENBAUM: 13 accountability system?
14 Q Okay. Butinfact, you used the word 14 A Yes
15 "outstanding” when you talked about the Dallas 15 MS. KOURY: Objection. Vague.
16 performance? 16 BY MR. ROSENBAUM:
17 MS. KOURY: Mischaracterizes his testimony. 17 Q Assessment system.
18 MR. ROSENBAUM: I'm asking a different question, 18 MS. KOURY: Vague.
19 Vanessa 19 THEWITNESS: Yes.
20 Q Didyou say in court that the Dallas school 20 BY MR. ROSENBAUM:
21 board was doing -- the Dallas school systemwasdoingan | 21 Q Okay. What study or studies have you read that
22 outstanding job in educating children? 22 fdl into that category?
23 A 1think I either said that about the board or | 23 A Wédll, the only onethat | know of, one of the
24 said it about Moses or | said it about both. 24 authors, | believe, was Steven Klein of the Rand
25 Q Okay. And when you used the word 25 Corporation in Santa Monica.
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1 Q Okay. Do you know Steve Klein? 1 A No.
2 A | think | know him from many years ago. 2 Q Haveyou ever undertaken an inquiry to collect
3 Q Okay. 3 al of the scholarship, pro and con, about the Texas
4 A | haven't seen him for along time. 4 accountability system?
5 Q Okay. Haveyou read other articles by Steven 5 MS. KOURY: Vague.
6 Klein? 6 THE WITNESS: No.
7 A At onetime or another | may have. 7 BY MR. ROSENBAUM:
8 Q Okay. 8 Q Okay. Areyou aware of any studiescritical of
9 A | used to be a colleague of his, and so | might 9 the North Carolina accountability system?
10 have seen something that he did. 10 A Theonly onethat | know was, | think Klein may
11 Q Where were you acolleague of his? 11 havebeen -- and when | say Klein, | think there were
12 A Educational Testing Service. 12 severa authors. It'sjust that | remember his name
13 Q And doyou regard him as an expert in the area 13 because | knew him many years ago.
14  of testing? 14 But that one was also critical -- or let's-- |
15 MS. KOURY: Objection. Vague, overbroad. 15 should say it wasn't so much critical of Dallas and
16 THE WITNESS: | guessit dependsonwhat wemeanby | 16 North Carolina. It was critical of Grissmer's study.
17 expert. | think he's carried out a number of studies. 17 And Grissmer's study had analyzed North Carolina and
18 | don't think that his analysis of the Texas system was 18 Texas, because they had made high gains on the national
19 vadid. | don't remember it in great detail. | think it 19 assessment.
20 might have been alittle bit ill-prepared or not 20 Q Okay. Sowe'retalking about the same article?
21 properly thought through or not sufficiently vetted or 21 A Weare
22 evauated by his colleagues or others. 22 Q Okay.
23 BY MR. ROSENBAUM: 23 A Except | may have mischaracterized it in saying
24 Q Do you know where this study appeared? 24 that -- | may have said they criticized Texas or North
25 A Weéll, asfar as| know, it was a Rand report. 25 Carolina. | meant to say they criticized the Grissmer
Page 334 Page 336
1 Q Okay. Do you know if it was peer-reviewed? 1 study.
2 A Asl recall, there was afootnote in the study 2 Q Okay. And maybe you aready answered this
3 sayingthat it did not go through the normal 3 question.
4 peer-reviewing procedures, but was a more -- it was 4 Do you know the methodology Klein used when he
5 intended to be timely rather than going through the 5 talked about the Grissmer study?
6 normal procedures. 6 A No.
7 Q Okay. And Doctor, tell me why you believe that 7 Q Okay. Haveyou undertaken any inquiry or
8 hisanalysiswas, if | got your wordsright, 8 analysisto determine what the literature is regarding
9 ill-prepared and not valid. 9 pros and cons of North Carolina accountability system?
10 A Because when | read it at the time, it did not 10 MS. KOURY: Objection. Vague.
11 appear that he had done anything as comparable -- that 11 THE WITNESS: | haven't made a specific study of
12 was comparable to the study that he was criticizing that 12 North Carolina.
13 wasdone by Grissmer. And it had not gonethrough, as| | 13 BY MR. ROSENBAUM:
14 recall, the proper -- or the normal Rand procedures, nor 14 Q Okay. Haveyou ever advocated aformal
15 had it been published in a peer-review journal. 15 nationa curriculum?
16 Q Whenyou say he had not done the samethingsas | 16 MS. KOURY: Objection. Vague.
17 Grissmer, what are you referring to? 17 THE WITNESS: | think that in various writings |
18 A Grissmer did a much more ambitious study that 18 have said that there are advantages of a uniform
19 waslonger and detailed and greatly documented, and | 19 curriculum. There may a so be disadvantages, of
20 think Klein'swas shorter and -- | think there were some 20 course. But | was speaking about this alittle bit
21 other problemswith it that | don't recall at the time. 21 yesterday, in terms of the uniform State curriculum, but
22 Q Do you recall the methodology that Klein used? 22 | think it also applies at anational level.
23 A No. 23 BY MR. ROSENBAUM:
24 Q Areyou aware of any other studies critical of 24 Q Okay. When you used "uniform curriculum" in
25 the Texas accountability system? 25 your answer just now, you were referring to the national
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1 curriculum? 1 thisisamatter of -- it's not technical, but it hasa

2 A Uniform national curriculum. 2 value judgment, and I'm not sure -- | mean, | could

3 Q Okay, thanks. 3 point out -- and | have pointed out and we've talked

4 And do you think that the advantages outweigh 4 about the advantages of auniform curriculum, but |

5 thedisadvantages? 5 don't necessarily think that I'm wise enough to

6 MS. KOURY: Objection. Vague, overbroad. 6 determine what it should be.

7 THE WITNESS: | think that it would actually takea | 7 BY MR. ROSENBAUM:

8 commission and athorough study to weigh and try to 8 Q Okay. Do you know, Doctor, what you can tell

9 guantify the benefits and the cost of doing that. It 9 fromthe API, from an APl score?

10 would depend on the circumstances, the time, the public | 10 MS. KOURY': Vague and ambiguous, overbroad.

11 opinion and things of that nature. 11 THE WITNESS: Well, | --

12 BY MR. ROSENBAUM: 12 MS. KOURY: Also calsfor anarrative.

13 Q Doyou have apersonal view? 13 Sorry.

14 MS. KOURY: Objection. Vague, overbroad. 14 BY MR. ROSENBAUM:

15 THE WITNESS: | do. 15 Q I don't want you to guess. | just want to know

16 BY MR. ROSENBAUM: 16 if you know what you can tell from an API score.

17 Q What isthat? 17 A | can giveyou my impression.

18 A It'sambivalent. 18 Q Wédl, I don't want you to --

19 Q Inthinking about anational curriculum, isit 19 A Okay.

20 your view that one of the conseguences of not havinga | 20 Q No, I don't want to constrain your testimony.

21 nationa curriculum isthat things tend to be reduced to 21 If you know, tell me. If you're guessing or

22 their lowest common denominator? 22 speculating, as your attorney has said many times, |

23 MS. KOURY: Objection. Vague, overbroad. 23 don't want you to do that.

24 THE WITNESS: | don't know if I've ever written 24 MS. KOURY': If you understand the question.

25 that, but | think there may be a degree of plausibility 25 THE WITNESS: | cantell youwhat | think isa
Page 338 Page 340

1 aboutit. 1 major component of -- and we talked about it yesterday.

2 BY MR. ROSENBAUM: 2 And| can -- and that's the value added.

3 Q Tél mewhat that meansto you. 3 BY MR. ROSENBAUM:

4 A If everyone would have to agree on a standard, 4 Q Okay.

5 the standard might turn out to be lower, because people 5 A But that's a measure of progress.

6 might have atendency to set a standard that they could 6 Q Anything else?

7 easily achieve, as we were speaking about yesterday. So 7 A | don't remember the other details of the

8 there might be a danger in what you mention. 8 calculations or the variables that enter the formula.

9 Q | thought your view was actually the other 9 Q Okay. Do you know the percent of "K" through
10 way. | thought your view was that, by not having a 10 12 public education funding that is borne by the State
11 rigorous formal national curriculum -- let me strike 11 of Cdifornia?

12 that. 12 A No.

13 Y ou've advocated rigorous State uniform 13 Q Do you know how California compares with
14 curricula; isn't that right? 14 respect toits percent of "K" through 12 public

15 A Yes 15 education funding compared to other states?

16 Q Okay. And I thought your view was that that 16 MS. KOURY: Callsfor speculation, beyond this
17 same principle ought to apply at the national level. 17 expert's opinion. Also vague and overbroad.

18 Am | wrong? 18 THE WITNESS: No.

19 MS. KOURY: Objection. Argumentative. 19 BY MR. ROSENBAUM:

20 THE WITNESS: | think that State level uniform 20 Q Okay. You probably just answered this.

21 curriculum has many merits. Could have some dangers 21 Y ou don't know if it's more or less than 50

22 too. But | think when you talk about a national 22 percent in California?

23 curriculum, it violates the principle that we've had in 23 MS. KOURY: Same objections.

24 the United States of State control of education rather 24 THE WITNESS: | don't know the percentage.
25 than nationa control or Federal control. And I think 25 BY MR. ROSENBAUM:
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1 Q Okay. Am| correct, sir, that one of your 1 suretoday that | would actually make a strong

2 concernsisthat the amount of funding that comes from 2 recommendation. | think it might also depend very

3 the State can affect the prerogatives of local 3 heavily onthingsthat | don't claim any expertise

4  decision-making? 4 about, like legiglation, political science, public

5 MS. KOURY: Objection. Expert report speaks for 5 opinion, things of that nature.

6 itself. Alsototheextent it mischaracterizesthe 6 Q Haveyou ever looked -- would you

7 witness testimony. 7 recommend -- strike that.

8 Go ahead. 8 Would you ever recommend that local school

9 THE WITNESS: | think | need the question again. 9 didtricts have the authority to raise their own funds
10 BY MR. ROSENBAUM: 10 for education?
11 Q Hewho paysthe piper -- | forget the rest of 11 MS. KOURY: Objection. Incomplete hypothetical.
12 that phrase. 12 BY MR. ROSENBAUM:
13 A Yeah. Cdlsthetune. 13 Q Haveyou ever made that recommendation?
14 Q Callsthetune. 14 A Yes, | think | have.
15 Y ou've used that phrase? 15 Q Okay.
16 A Wadl, I'm surethat I've used -- I'm not sure | 16 A Or at least | have said that that is associated
17 usedit in this context. 17 with higher levels of achievement.
18 Q Okay. 18 Q Okay. And what'sthe basis for that
19 A Butif you say so, | believe you. 19 recommendation?
20 Q Okay. 20 A Thebasisisthat what -- well, one basis of it
21 A 1 would stand by that. That -- | mean, | don't 21 issimply, as psychologists would say, information, that
22 meanto say it'sanironclad rule and numerica and all 22 local boards can be more knowledgeable of what the
23 those other things, but thereis afolk wisdom about it, 23 children in that particular district need, what their
24 and| do believe that, as states have picked up a bigger 24 vauesare. They -- and they can hold local officials
25 share of spending on education, legislators have been 25 more accountable for what they do.

Page 342 Page 344

1 moreassertivein putting more standards and regulating 1 However -- that would assume, however, that you

2 schools. 2 would still have a State accountability system. In

3 Q Okay. And what's the consequence of that, in 3 addition to that, there are economic studies that

4 your judgment? 4 suggest that, asageneral principle -- | believeit's

5 MS. KOURY: Overbroad, vague. 5 called capitalization -- that if you have smaller units

6 THE WITNESS: It means that, to alarger extent 6 of government, people tend to be more engaged, because

7 than perhapsin the past, the states are calling the 7 it'sintheir rational self-interest.

8 shotsand determining policy that was once more the 8 If you have to participate in a decision that

9 prerogative and left to the discretion or autonomy of 9 involves 10 million people, you may have lessincentive
10 local digtricts. 10 tovote. If you arein asmaller community, not only
11 BY MR. ROSENBAUM: 11 areyou more perhaps knowledgeable, but you may be more
12 Q Would you recommend that states pay alower 12 indirect contact with school board members, and you can
13 percent of economic funding? 13 make your views known more easily.
14 MS. KOURY: Objection. Vague, overbroad. 14 So this capitalization ideathat | just
15 BY MR. ROSENBAUM: 15 described has been associated with -- not just school
16 Q For public education "K" through 12. 16 studies, but studies of other public provisioning has
17 A I'mnot surethat I'm in a position to actually 17 been associated with a greater effectiveness and
18 make arecommendation on that. | do think that there 18 efficiency.
19 are some benefits and some coststo it in order to 19 Q Okay. Didyou ever state, in sum or substance,
20 really determinethat. | mean, that's an extraordinary 20 or write, in sum or substance, "Viewing self-interest as
21 thing. It'savery complicated matter. And | think 21 primary, our founders held that governance alone cannot
22 that | would prefer to reserve judgment or -- 22 protect people from their own representativesin public
23 Q Do you regard that as outside your area of 23 service. Thevery size of big city school systems
24 expertise? 24 dlowsfor concealment, obfuscation and insulation from
25 A Wadl, I've written abit about it, but I'm not 25 citizen influence. In the shadows of hig cities, those
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1 who speak for and serve the poor may put their own 1 (The record was read as follows:
2 interestsfirst"? 2 "A | think because of some of the
3 MS. KOURY: Objection to the extent that it -- 3 capitalization ideas that | mentioned
4 well, go ahead. 4 to you earlier and because larger units
5 | think your question was whether that was your 5 of government can sometimes be
6 quote; isthat right? 6 insensitive to local needs.
7 THE WITNESS: | don't remember those exact words, 7 "Q Okay. Andwhen you say major
8 but | wouldn't be surprised if it was. 8 problem, what do you mean by that?")
9 BY MR. ROSENBAUM: 9 THE WITNESS: Weéll, in the context of schooals, it
10 Q That's consistent with your views? 10 meansthat, according to thistheory -- and | think
11 A Yes 11 thereissome evidencefor it -- larger school districts
12 MS. KOURY: Objection to the extent that that quote 12 perform lesswell.
13 wastaken out of context. 13 BY MR. ROSENBAUM:
14 BY MR. ROSENBAUM: 14 Q Okay. And what's the evidence you're referring
15 Q And canyou tell methe basis for that view, 15 to?
16 dir? 16 A The capitalization idea that | mentioned
17 A 1 think the -- 17 earlier, and aso, I've written on this subject myself
18 MS. KOURY: Objection to the extent that that quote 18 inanempirical study.
19 istaken out of context, and the document speaks for 19 Q Okay. And canyou tell me what you wrotein
20 itsdf. 20 that empirical study?
21 Go ahead. 21 MS. KOURY: Objection. Callsfor speculation.
22 THE WITNESS: Y eah, you know, | think | really 22 THE WITNESS: Wéll, it was -- | don't know, maybe
23 should be looking at the documents themselvesto get a 23 15yearsago that | wrotethe article, but it had to do
24 better idea of what context it was, but | -- in answer 24 with an analysis of 38 states, and it looked at the
25 toyour question, | think that big city school systems 25 average size school and the average size district and
Page 346 Page 348
1 have often been less effective and less efficient than 1 the demographics of the area and looked at those three
2 suburban schools and rural schools and smaller cities 2 thingsin regression analyses, and it showed that the
3 school systems, and | think that that is a major 3 larger the average size school and the larger the
4 problem. 4 average size digtrict in the state, other things being
5 BY MR. ROSENBAUM: 5 equa -- that is, the demographic factors -- the poorer
6 Q Why isthat? 6 theachievement.
7 A 1 think because of some of the capitalization 7 BY MR. ROSENBAUM:
8 ideasthat | mentioned to you earlier and because larger 8 Q Okay. Arethere school districtsin California
9 units of government can sometimes be insensitive to 9 that you would consider as big city school systems or
10 local needs. 10 larger school districts, as you've used that phrase?
11 Q Okay. And when you say major problem, what do 11 MS. KOURY: Objection. Vague, ambiguous. It cals
12 you mean by that? 12 for speculation, beyond this expert's opinionsin this
13 MS. KOURY': Objection to the extent that this calls 13 matter.
14 for speculation, beyond this expert's opinion, also 14 Go ahead.
15 vague. 15 THE WITNESS: Yes.
16 Go ahead. 16 BY MR.ROSENBAUM:
17 THE WITNESS: | think | need to have that -- I'm 17 Q What are they?
18 sorry, | need to have the question again. 18 A Weéll, it either would be the normal definition
19 BY MR.ROSENBAUM: 19 of city size. | wouldn't set necessarily a cutoff, but
20 Q Sure. I'd beglad to do that, or if you'd 20 obviously Los Angeles, Sacramento, San Francisco would
21 like, | can have your last answer read back. | wasn't 21 belarger than the smaller places.
22 cdling onyou to speculate. | wasjust trying to 22 Q Oakland?
23 clarify your views. 23 A | don't know Oakland's size.
24 MR. ROSENBAUM: So why don't we have the doctor's | 24 Q Okay. | appreciate that.
25 last answer and then my question, please, read back. 25 Areyou familiar, Doctor, with the phrase
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1 “choiceplan,”" interms of public education -- in terms 1 what do you mean by that?
2 of education, I'm sorry. 2 A | mean that surveys of charter school parents,
3 A Weéll, I'm certainly familiar with the idea of 3 incontrast to other parents, indicate that they're
4 choicein education. | guess choice plan must be 4 happier with various aspect -- the facilities, the
5 describing various types of -- or kind of ataxonomy or 5 curriculum, the extra curricula kinds of things, and
6 typology of choices. 6 other characteristics of their school.
7 Q Okay. Haveyou looked into the question of the 7 Q And the quality of the core education too?
8 use of State funds for purposes of choice plans? 8 MS. KOURY: Objection. Mischaracterizes his
9 MS. KOURY: Objection. Callsfor speculation, 9 testimony. It aso callsfor speculation, beyond this
10 beyond this expert's opinions in this matter. It'salso 10 expert'sopinionsin this matter.
11 vague and ambiguous. 11 BY MR. ROSENBAUM:
12 THE WITNESS: | don't recall ever doing a study of 12 Q If you know.
13 that, but | am familiar with the notion and the 13 A Areyou asking me whether charter schools have
14 principle. 14 acore curriculum?
15 BY MR. ROSENBAUM: 15 Q No, I'mnot. So | apologize for not making my
16 Q Okay. And for example, do you know what the 16 question clear.
17 practiceisin the state of Minnesota? 17 I'm asking if one of the features of the
18 MS. KOURY: Objection. Callsfor speculation, 18 attractivenessto parents of the charter schools you're
19 beyond this expert's opinionsin this matter. It's also 19 referencing to meisthe quality of the curriculum
20 overbroad, vague. 20 ddivery.
21 THE WITNESS: | know some things about the choice | 21 MS. KOURY: Objection. Callsfor speculation,
22 plansin Minnesota. 22 beyond this expert's opinions in this matter. It'salso
23 BY MR. ROSENBAUM: 23 overbroad and an incomplete hypothetical.
24 Q Okay. And specifically, with respect to the 24 BY MR. ROSENBAUM:
25 useof State funds? 25 Q Letmejust -- I'm not trying to dice this
Page 350 Page 352
1 MS. KOURY: Same objections. 1 redl fine. | just want to know if it's your view, based
2 THE WITNESS: | know that State funds are used for 2 onthe surveysthat you're referencing, that parents
3 charter schoolsin Minnesota. 3 likethe education that their kids get at charter
4 BY MR. ROSENBAUM: 4 schools.
5 Q Okay. When you used the phrase -- do you know 5 MS. KOURY: Objection. Callsfor speculation,
6 if they arein California, by the way? 6 beyond this expert's opinionsin this case, and it's
7 MS. KOURY: Objection. Vague. 7 asoincomplete hypothetical. It's overbroad.
8 THE WITNESS: Charter schools? 8 Go ahead.
9 BY MR. ROSENBAUM: 9 THE WITNESS: | think that parents find the schools
10 Q Are State funds used for charter schools? 10 more attractivein al aspectsthat | am aware of.
11 MS. KOURY: Objection. Vague, callsfor 11 BY MR. ROSENBAUM:
12 speculation, beyond this expert's opinionsin this 12 Q Okay. And doesthat include the delivery of
13  matter. 13 basic education?
14 THE WITNESS: I'm not certain. 14 MS. KOURY: Objection.
15 BY MR. ROSENBAUM: 15 THE WITNESS: Yes.
16 Q Okay. But you would advocate that? 16 MS. KOURY: Mischaracterizes histestimony.
17 MS. KOURY: Same objections. Also argumentative. | 17 BY MR. ROSENBAUM:
18 Go ahead. 18 Q Andisparent -- and that's part of what you
19 THE WITNESS: | think that -- | think charter 19 mean by parent attractiveness?
20 schools are anew innovative force in education and 20 MS. KOURY: Objection. Mischaracterizes his
21 dready that they are demonstrating parental 21 testimony.
22 attractiveness and, in some cases, even secondary 22 THE WITNESS: That'sall | mean.
23 schools, superior achievement. 23 BY MR. ROSENBAUM:
24 BY MR. ROSENBAUM: 24 Q Okay.
25 Q Is--whenyou say parental attractiveness, 25 A WEéll, maybe | should add one other thing to it
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1 that would be helpful -- 1 two.

2 Q Sure 2 Q Butl -- | don't want to put words in your

3 A --tothe conversation. | think that the very 3 mouth.

4 fact that parents want to send their kidsto charter 4 | take it you regard that important to

5 schoolsisindicative that they like them. 5 increasing student achievement?

6 Q Okay. Andis parent attractiveness, as you 6 A Yes.

7 used that phrase -- is that important? 7 Q Andwhy -- for the reason --

8 MS. KOURY: Objection. Vague. 8 A Andwhenyou say "it," you're talking about

9 Important to what? 9 home -- parental involvement?
10 THE WITNESS: | think -- yes, | think it leadsto 10 Q VYes.
11 greater parental involvement. | think parents, like 11 A Well, | think research isalittle less clear
12 American citizens, like to be able to choose. 1 think 12 onthat. | think, with respect to home environment,
13 it'sconstructive. 13 it'svery clear. There've been alot of studies, and |
14 BY MR. ROSENBAUM: 14  think they're very consistent.
15 Q Why is parent involvement important? 15 Q What'syour view asto parent involvement and
16 A Weéll, some psychological studiesindicate that 16 itsrelationship to student achievement?
17 if you choose something, you're more apt to like it. 17 A | think it's promising, plausible and maybe we
18 And secondly, | know that people'staste differ. Some | 18 have suggestive evidence, but | don't think it's quite
19 might like a core curriculum. Others might like, say,a | 19 asclear as some of the other things that | mentioned
20 classic curriculum. Others might like an emphasison | 20 earlier, the more psychological studies that actually
21 theartsand music. 21 make observations of the children at home and use more
22 And having various types of schools provides 22 careful methodology.
23 choicesfor parents, and then, when they can choose 23 Q Butit'sarecommendation of yours, right, to
24 those schoolsfor their children, | think they're more 24 attempt to increase and deepen parent involvement; is
25 sdtisfied, and certainly even the kids themselves may 25 that correct?

Page 354 Page 356

1 have preferences. And so | think that choice within 1 MS. KOURY: Objection. Vague.

2 someconstraintsis useful. Particularly when we think 2 THE WITNESS: Other things being equal, and | think

3 if we have a State accountability system to be sure that 3 itisplausible and probable that it will be helpful to

4 they're learning the major school subjects. 4 achievement.

5 Q The-- let merefine my question alittle bit, 5 BY MR. ROSENBAUM:

6 because maybeit wasn't clear to you. 6 Q Okay, thanks.

7 Is parent involvement -- you've told meit's 7 Do you know if the California accountability

8 important to student achievement. 8 system has any components that deal with parent

9 It's part of your matrix; isn't that right? 9 involvement?
10 A It'sone of the ninefactors. | generally call 10 MS. KOURY: Objection. Asked and answered. It's
11 it more home environment or curriculum of the home. | 11 also overbroad and vague.
12 think home -- parental involvement is something alittle 12 Go ahead.
13 bit bigger than what | normally think of it. 13 THE WITNESS: No.
14 Would you want meto explain? 14 BY MR. ROSENBAUM:
15 Q | surewould. 15 Q And have you ever made any inquiry to find out?
16 A It meansthat -- that parents might -- when | 16 A No.
17 wastaking about home environment's what you do inthe | 17 Q Okay.
18 home. And to some extent related to the school. But 18 A When you say inquiry, | think you're talking
19 parental involvement might mean serving on an advisory 19 about asystematic inquiry. | mentioned to you
20 board to the school, volunteering in the school. 20 yesterday, to try to be complete -- you know, | said
21 Q Interacting with the teachers? 21 that | had given sometalks out here, and I'm sure | may
22 A Interacting with the teachers, things of that 22 have mentioned this. And so we may have had
23 nature. 23 conversations about it. But they don't stand out in my
24 Q Andyou -- 24 mind.
25 A There'salittle bit of overlap between those 25 Q Okay. Beyond the materialsthat we talked
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1 about yesterday, Doctor -- and | don't want you to have 1 A Okay.
2 torepeat yourself -- are there any other materials that 2 Q Actualy, here'sasurprise for you, Doctor.
3 you specificaly recall examining on plaintiffs 3 On the cover -- see where it says, "Expert
4 Internet site? 4 Witness Declaration re Herbert J. Walberg"?
5 A Aside from what we explicitly mentioned? 5 A Yes
6 Q Yes. 6 Q Okay. That'sareferenceto Mr. Salvaty's
7 A Not -- we didn't mention the whole page, of 7 declaration. | just want to let you know.
8 course, and I'm sure | looked at that. But aside from 8 If you could please turn to Page 4 of your
9 that, | don't remember anything else. 9 report. Not your CV, but the report.
10 Q Okay, thanks. 10 I'm not referencing Page 4 now. Do you know
11 MS. KOURY: When you reach agood breaking point. | 11 what CCR stands for?
12 MR. ROSENBAUM: Sure. Right now isfine. 12 A No.
13 MS. KOURY: Great. Thank you. 13 Q Haveyou ever heard of the coordinated
14 (Brief recess taken.) 14 compliance review?
15 BY MR. ROSENBAUM: 15 A | don't recall it.
16 Q You'redoing al right, Doctor? 16 Q Okay. Do you know if it has anything to do
17 A | am. Thank you. 17 with the California assessment system or accountability
18 Q Okay. The-- areyou familiar with the 18 system?
19 initials--it'sdl caps, H-U-M-R-R-O, HUMRRO? Have 19 A | don't know.
20 you ever seen that? 20 Q Okay. | takeit you've never looked at a CCR
21 A Yes. 21 report?
22 Q Okay. Do you know what HUMRRO is? 22 A Pardon me?
23 A | only have avague idea. 23 Q Toyour knowledge, you've never looked at a
24 Q Do you have enough confidence in your ideato 24 CCR --
25 state what you think it is? 25 A No.
Page 358 Page 360
1 MS. KOURY: Isit an estimate or a guess? 1 Q --report?
2 THE WITNESS. It'san estimate. 2 Or aFCMAT report?
3 BY MR. ROSENBAUM: 3 A Or what?
4 Q Allright. Tell mewhat your estimateis. 4 MS. KOURY: Asked and answered.
5 A | think thefirst letter stands for "human,” 5 MR. ROSENBAUM: You'reright.
6 and | think they have done alot of social science and 6 BY MR.ROSENBAUM:
7 psychological research for the military and for other 7 Q On Page4, looking, sir -- and again, as| told
8 organizations. 8 you yesterday, you fed free -- with respect to any of
9 Q Do you know if they've done anything with 9 my questions, if | direct you to a part of your report,
10 respect to the California accountability system? 10 | don't want you to feel constrained. If you need to
11 A No. 11 ook at other sectionsto get the contextual basis, you
12 Q Or any of the tests administered -- 12 absolutely can do that, all right?
13 A No. 13 A Yes Thank.
14 Q --inCdifornia? 14 Q On Page4, looking in the fifth paragraph down
15 A No. 15 under Roman numera I, do you see the phrase
16 Q | wondered, Doctor, if we could put Exhibit 1 16 "Legidatively-enacted options'?
17 infront of you again. 17 A Yes
18 Do you have that? 18 Q That'sinthefinal sentence of that section?
19 Okay. And Doctor, Exhibit 1 consists of your 19 A 1do.
20 report, your CV and Mr. Salvaty's declaration; isthat | 20 Q Okay. What did you mean by that?
21 right? 21 MS. KOURY: Objection to the extent the document
22 A Yes. You know, | don't know that term. 22 gpeaksfor itself.
23 Declaration appliesto thisfirst page -- first three 23 THE WITNESS: (Reviews documents.)
24  pages. 24 What I'm trying to say thereisthat | think
25 Q Yeah 25 that there's -- what shall we call it in plain
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1 language? -- wiggle room and that the legislation may 1 MS. KOURY: Objection. Incomplete hypothetical,
2 not be complete in detail and there's room for the 2 dsocalsfor speculation, beyond this expert's
3 department to interpret or have some latitude in how 3 opinions.
4 quickly and to what extent they enact various aspects of 4 THE WITNESS: This could be done by looking at the
5 thelegidation. 5 relationship of achievement test scores for agiven
6 BY MR.ROSENBAUM: 6 unit, the school, adistrict, State or even anation, in
7 Q Okay. And could you identify for me all the 7 relation to how much that unit expendsin monetary terms.
8 legidlative -- strike that. 8 BY MR. ROSENBAUM:
9 Could you identify for me al the 9 Q Okay. Did you do that with respect to any part
10 legidlatively-enacted options that you were thinking 10 of the California accountability system?
11 about when you wrote this phrase? 11 A Not explicitly.
12 A | think that | wrote them in here somewhere, 12 Q Okay. Do you know if anyone has precise
13 and| could probably find that. 13 methodology you talked about?
14 Q Let'scome back to that later on. 14 A For Cdiforniaor ever?
15 That's later in the report? 15 Q For Cdifornia.
16 A | need to check to be sure. 16 A No.
17 Q Why don't you do that. 17 Q Okay. Do you know if anyone has, with respect
18 A All right. 18 to any state accountability system? And I'm speaking
19 (Witness reviews documents.) 19 specifically about the methodology that you described
20 | found one place where | mention about the 20 for me as how to determine whether a particular program
21 charter schools, and | aso spoke earlier that the -- | 21 or systemiscost effective.
22 had been advising the State Board of Education about the | 22 A For any particular state.
23 choice of teststo use. So these are options that the 23 Q Yes
24 Legidature -- or the legidlation |eft to the 24 A No.
25 discretion -- or some discretion of the California State 25 Q Okay.
Page 362 Page 364
1 Department of Education. 1 MR. ROSENBAUM: Abe, we're on Page 4 of --
2 Q Okay. Were you thinking of any other options 2 MR. HAJELA: Thank you.
3 besides those that you just mentioned? 3 MR. ROSENBAUM: -- Dr. Walberg's report.
4 A Not that | can think of now. 4 Q Téell me, Doctor -- till on Page 4 of Exhibit
5 Q Okay. Still on Page 4 of Exhibit 1, Doctor, 5 1, fivelinesdown from the top -- what did you mean by
6 thefifth line down -- 6 theword "balanced"?
7 A Fifth -- in what paragraph? 7 MS. KOURY: Objection. The document speaks for
8 Q Thefirst paragraph, I'm sorry. 8 itsdlf, to the extent the word is taken out of context.
9 A Ah, yeah. 9 Go ahead.
10 Q Do you see the word or phrase "cost effective"? | 10 THE WITNESS: | mean that it has the division of
11 A Yes. 11 labor that we talked about yesterday and it hasa
12 Q Could you define fully what you meant by that. 12 balanced division of labor, and that another aspect of
13 MS. KOURY: Objection. The document speaksfor | 13 itisthat thetest and the standards are highly rated,
14 itself. 14 and one of the aspects of being highly rated isto have
15 THE WITNESS: In that sentence I'm contrasting 15 abalanced curriculum. That isacomprehensive
16 effective with cost effective, and what | mean by 16 curriculum focused particularly on core subjects.
17 effectiveisit'slikely to raise achievement, but cost 17 BY MR. ROSENBAUM:
18 effective meansthat it's likely to raise achievement 18 Q Okay. Thank you.
19 for agiven thousand dollars of expenditures. Soit's 19 When the accountability system was first
20 also called efficiency. 20 implemented in California, sir -- do you know what the
21 BY MR.ROSENBAUM: 21 date of that was?
22 Q Okay. And as aresearch exercise, how would 22 A No.
23 you go about determining whether or not a particular 23 Q Whenit wasfirst implemented, do you know what
24 system or program was cost effective? How wouldyou | 24 incentiveswerein place, as you use the word
25 figurethat out? 25 "incentives' throughout your report?
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1 MS. KOURY: Objection. Vague. 1 sanctioned in California
2 THE WITNESS: Werein placein California? 2 Q Which schools?
3 BY MR. ROSENBAUM: 3 A It'sthe Compton education -- Compton district.
4 Q Aspart of the accountability system. Strike 4 Q Andwasthat part of the California
5 that. 5 accountability system, as you've defined it?
6 Do you know if there were any incentives that 6 A I'munsure of whether the timing of both of
7 werein place as part of the accountability system when 7 those, both the legidlation and when it was sanctioned.
8 itwasfirst operated? 8 Q Okay. And do you know if any other schools
9 A | don't know. 9 were sanctioned as part of the California accountability
10 Q And do you know if any incentives were added 10 system?
11 during the course of its implementation through the 11 A No.
12 present? 12 Q Okay. Have you made any inquiry to find out?
13 MS. KOURY: Objection. Vague. It'saso somewhat | 13 A No.
14 asked and answered. 14 Q Havethere been any studies or investigations,
15 THE WITNESS: | think there wereincentivesrelated | 15 to your knowledge, asto the effectiveness of the
16 tothe accountability system, but | don't know whenthey | 16 incentivesor sanctionsthat are part of the California
17 werein place, whether they werein place in the 17 accountability system?
18 beginning or whether they were added aong the way. 18 MS. KOURY: Objection. Vague.
19 BY MR. ROSENBAUM: 19 THE WITNESS: That doesn't necessarily mean that it
20 Q Which ones are you thinking about? 20 would haveto be donein California; isthat right?
21 A Charter schools, the publication of the State 21 BY MR. ROSENBAUM:
22 test scores-- well, when | say charter schools, | mean 22 Q I'mtalking about of California schools. I'm
23 chartering failing schools. 23 talking about the -- my question -- | just bollocksed it
24 Q Okay. Have any -- any other, sir? 24 al up.
25 A Not that | can think of. 25 I'm interested in the California accountability
Page 366 Page 368
1 Q Okay. Have there been -- you consider 1 system.
2 chartering failed schools aincentive rather than a 2 A Yes
3 sanction? 3 Q Have there been any investigations or
4 A Wéll, | sometimes use the incentive -- term 4 inquiries, to your knowledge, about the effectiveness of
5 "incentive" to include sanctions. 5 theincentivesthat are part of the California
6 Q Okay. 6 accountability system?
7 A Just kind a negative incentive or disincentive. 7 A | don't know of any.
8 Q Okay. Have any failed schools been chartered 8 Q Okay. Andyou've never undertaken any?
9 inCdifornia? 9 A No.
10 A | don't know. 10 Q How would you go about doing that?
11 Q Haveyou ever made any investigation or inquiry | 11 MS. KOURY: Objection.
12 tofind out? 12 BY MR. ROSENBAUM:
13 A No. 13 Q If you know.
14 Q Do you know if any sanctions have been 14 MS. KOURY: Sorry.
15 administered in Californiaas part of the accountability 15 Incompl ete hypothetical.
16 system? 16 THE WITNESS: WEell, there might be various ways to
17 MS. KOURY: Asked and answered. 17 doit, and | described a couple of them yesterday, as
18 THE WITNESS: You said schools. 18 general research designs. Oneway to do it isto look
19 BY MR. ROSENBAUM: 19 at the series of test scores over along period of time
20 Q Yes 20 and plot them on achart. Y ou could use sophisticated
21 A Waell, setsof schools. | don't know if it's 21 techniques, but basically, to explain it, if you saw a
22 part of the present -- well, the answer to your question 22 surgein test scores with the introduction of an
23 isyes. 23 accountability system or agradual increase in the
24 Q Okay, yes, what? I'm sorry. 24 scores, that might be an indication, not a perfect
25 A Yes, | do know of schools that have been 25 indication, that the accountability system was working.
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1 BY MR. ROSENBAUM: 1 hypothetical.
2 Q Okay. Have there been any investigation or 2 THE WITNESS: And I'm assuming that you would want
3 inquiry, to your knowledge, about the effectiveness of 3 to compare the scores over time.
4 sanctions that are part of the California accountability | 4 BY MR.ROSENBAUM:
5 system? 5 Q Weéll, would you want to do that?
6 MS. KOURY: Objection. Vague. 6 MS. KOURY: Incomplete hypothetical.
7 THE WITNESS: When you say sanctions and 7 THE WITNESS: Well, if | wanted to know -- we were
8 incentives, I'm assuming you mean a specific study of 8 talking about an accountability system and how to
9 Cdifornia 9 measure its effect.
10 BY MR. ROSENBAUM: 10 BY MR. ROSENBAUM:
11 Q Yes 11 Q Right.
12 A Okay. | don't know of any. 12 A If | did, | mentioned that it would be good to
13 Q And have you ever undertaken any? 13 havetestsover time.
14 A No. 14 Q Right.
15 Q Okay. Do you know if there are any plansin 15 A Andlooking for surge. Soif that's our
16 Cdiforniato investigate the effectiveness of 16 purpose, then -- and you're saying if the test changed
17 incentivesthat are part of the California plan? 17 during the course of that, as| understand your question.
18 A No. 18 Q Right.
19 MS. KOURY: Callsfor speculation. 19 A Thenit would introduce large complications.
20 BY MR. ROSENBAUM: 20 Q Tell mewhat those large complications are.
21 Q Have you made any inquiry to find out? 21 A It could bethat alater version of the test
22 A No. 22 wasmoredifficult or less difficult and that it might
23 Q Do you know if there's any planstoinvestigate | 23 have beenimproperly calibrated. And there are
24 the effectiveness of sanctions that are part of the 24 sometimes disputes about how tests should be
25 Cdlifornia effectiveness -- California accountability 25 calculated -- calibrated. Sometimes they require fairly
Page 370 Page 372
1 system? 1 largescale studies, and there's not universal agreement
2 MS. KOURY: Objection. Vague. 2 onhowtodoit.
3 THE WITNESS:. No. 3 Q Okay. When you say improperly calibrated, what
4 BY MR. ROSENBAUM: 4 do you mean by that?
5 Q Haveyou made any inquiry to find out? 5 A | mean that it -- well, | could give you an
6 A No. 6 example.
7 Q Youtold meyesterday, | think -- and | don't 7 Q Sure.
8 want to mischaracterize your testimony, so just correct 8 A Or maybeI'll try to give you agenera
9 meif I'mwrong -- that the test administered as part of 9 statement, then an example.
10 the accountability system has not been identical each 10 But you'd like to say that 50 last year on a
11 year. It'schanged from year to year; isthat correct? 11 testisthesameasthe 50 thisyear. But if the
12 MS. KOURY: Objection to the extent it 12 test-- and youjust -- let's say -- and so you said
13 mischaracterizes his testimony and vague. 13 well, we're going to take 50 percent as indicating 50,
14 BY MR. ROSENBAUM: 14  and the test was much harder thisyear. And so kids got
15 Q | don't want to mischaracterize your testimony, 15 50 percent right this year, whereas, they got 50 percent
16 solet meask you. 16 right last year, but if the test differed, then it's --
17 Do you know if the test has changed from year 17 they would -- it would seem that they had the same
18 toyear? 18 result from year to year, but they actually had
19 MS. KOURY: Vague. 19 increased in their achievement levels. Sothat isan
20 THE WITNESS: | don't know for certain. 20 example.
21 BY MR. ROSENBAUM: 21 Now, there are much more sophisticated ways of
22 Q Okay. If thetest did change, Doctor, what 22 doing it, but --
23 should be done, in terms of comparing results from year | 23 Q How would you calibrate it? If you know.
24 toyear? 24 Let'suse your hypothetical.
25 MS. KOURY: Objection. Vague, also incomplete 25 How would you go about calibrating it? Do you
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1 fed it'swithinyour areaof expertiseto tell me 1 Q Hasthe exam now changed in Texas, besidesits
2 that? 2 name?
3 MS. KOURY: Objection. Incomplete hypothetical, 3 MS. KOURY: Callsfor speculation.
4 callsfor speculation, beyond this expert's opinions. 4 THE WITNESS: | think amajor change was made, and
5 THE WITNESS: Wéll, | chaired acouple of -- at 5 I'm not sure the test has actually been administered or
6 least one panel, and we're concerned about thisin the 6 not.
7 national assessment. So | don't purport to do it myself 7 BY MR.ROSENBAUM:
8 or ever have doneit, but I'm familiar with -- alittle 8 Q Okay. Do you know what, if anything, they're
9 hit with the methodol ogy. 9 doing to calibrate the results --
10 BY MR. ROSENBAUM: 10 A No.
11 Q Do you -- can you tell me what the methodol ogy 11 Q -- for comparison purposes?
12 would be? You'vetold metheglobal difficulty in 12 A No.
13 making the comparison. 13 Q Haveyou ever done any inquiry to find out?
14 A Yes. 14 MS. KOURY: Wait until he finishes.
15 Q Canyou tell me what the methodology would be 15 THE WITNESS: Sorry.
16 tocalibrateit properly? 16 No.
17 MS. KOURY: Objection. Incomplete hypothetical. 17 BY MR. ROSENBAUM:
18 THE WITNESS: Only by name and superficially. 18 Q Hasthe North Carolinatest ever changed?
19 BY MR.ROSENBAUM: 19 MS. KOURY: Objection. Callsfor speculation.
20 Q Tell mewhat you mean by name. 20 THE WITNESS: | don't know.
21 A Wédll, there's -- thisis called item response 21 BY MR.ROSENBAUM:
22 theory. And there are two major points of view about 22 Q Okay. Do you know if there's an essay
23 it. | happen to have studied with -- my dissertation 23 component to the California accountability system?
24 advisor, the foremost exponent of what's called the 24 A No.
25 Rausch model, which -- it was a Danish mathematicianwho | 25 Q No, you don't know?
Page 374 Page 376
1 equated scores for the military, and it's called 1 A | don't know.
2 sometimesthe single parameter model. And thereis 2 Q Haveyou ever made any inquiry to find out?
3 another school of thought -- it'scalled a 3 MS. KOURY: Asked and answered yesterday.
4  three-parameter model -- and they make slightly 4 THE WITNESS: No.
5 different assumptions, but those assumptions can -- are 5 BY MR. ROSENBAUM:
6 disputed. 6 Q Do you know -- maybe you aready answered this,
7 Q Do you take aside one way or the other? 7 but do you know how much money the State spent -- the
8 MS. KOURY: Objection. Vague. 8 State of California spent on incentives as part of its
9 THE WITNESS: | don't think that | would advocate 9 accountability system?
10 oneor the other. 10 MS. KOURY: Asked and answered, also calls for
11 BY MR. ROSENBAUM: 11 speculation, beyond this expert's opinions.
12 Q Okay. Andin Texas, Doctor, do you know if -- 12 THE WITNESS: No.
13 do you know what the Texas exam's called? 13 BY MR. ROSENBAUM:
14 A Weéll, it recently changed. | believeit was 14 Q Haveyou made any inquiry or investigation to
15 called the TAASand now it'scaled the TAKS, if I'm-- | 15 find out?
16 Q T-A-A-S? 16 MS. KOURY: Same objections.
17 A | think that's the older test, yes. 17 THE WITNESS: No.
18 Q Thefirst five years of the Texas exam, did it 18 BY MR. ROSENBAUM:
19 change? 19 Q Same questions for sanctions.
20 A | don't know. 20 Have you -- do you know how much money has been
21 Q Okay. How about the North Carolinaexam? Do | 21 spent on sanctions?
22 you know if it changed? 22 MS. KOURY: Asked and answered, calls for
23 A | don't know. 23 speculation, beyond this expert's opinions.
24 MS. KOURY: Callsfor speculation. 24 THE WITNESS: No.
25 BY MR. ROSENBAUM: 25 BY MR. ROSENBAUM:
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1 Q Do you know if California-- the Department of 1 MS. KOURY: Objection. Overbroad.
2 Education has a -- has personnel that deal with 2 THE WITNESS: Well, my answer is somewhat similar
3 interventionin local schools as part of the 3 toprosand consin having aminister of education in
4  accountability system? 4 the United States or having the Federal Government
5 MS. KOURY: Objection. Vague, overbroad. 5 control education. | think it depends on alot of
6 THE WITNESS: | think thereis provision to do 6 different things, and | don't claim to be expertsin all
7 that, and my impression that that's being done. 7 of them, but | do think that NAEP, which the national
8 BY MR. ROSENBAUM: 8 board ran, does provide a calibration function, so that
9 Q Do you know for afact whether or not -- 9 you can compare states, and it is, in my view, an
10 A No. 10 excellent test.
11 Q -- there'ssuch apart of the Department of 11 So that Congress, that expends public funds,
12 Education? 12 will know whether states -- whether the country asa
13 MS. KOURY: Argumentative. 13 wholeisdoing better or worse, and now it does provide
14 THE WITNESS: No. 14 information. Whether it should go further and now
15 BY MR. ROSENBAUM: 15 sanction school districts and, to some extent, take the
16 Q Do you know -- well, maybe you just answered 16 place of what has been atraditional role of the State,
17 this. 17 1 think, is somewhat questionable and perhaps debatable.
18 Do you know what if any its budget is? 18 BY MR. ROSENBAUM:
19 MS. KOURY: Objection. Asked and answered. 19 Q Do you have aposition on that?
20 MR. ROSENBAUM: It was asked and answered. 20 A | think -- given the circumstancesin public
21 Q Youdon't have to answer that. 21 opinion and given feasibility, | think that legislation
22 A Sincewe're pausing again, | would liketo 22 isprobably -- and perhaps even plausibly --
23 apologize to both attorneys for not giving you achance | 23 constructive. But | think it actually remainsto be
24 tofinish and not giving you a chance -- 24 seen asto whether it's going to have the effects that
25 MS. KOURY: No need. 25 so many people have hoped for.
Page 378 Page 380
1 THE WITNESS: -- to make objections. | regret 1 Q Why do you say that?
2 that. | have atendency to do that, and | apologize. 2 A Because avery wise person once said that
3 BY MR. ROSENBAUM: 3 predictionisdifficult, especidly if it involves the
4 Q Youredoingfine. Nobody'sbornto bea 4 future.
5 deponent, so you're doing fine. And if they are, 5 Q Wéll, beyond that, do you have specific
6 they'vegot bigger problems. 6 concernsasto its success, as you've described it?
7 Let me ask you, Doctor, if you could turn to 7 MS. KOURY: Objection. Asked and answered. He's
8 Pages5 and 6 of your report, Exhibit 1. 8 tedtified about that.
9 Now, again, | don't want you to tell me 9 THE WITNESS: | did say some pros and cons about
10 something that you've aready told me. | don't want to 10 State control and Federal control.
11 waste your time. 11 | guess | might add one point to it, that it
12 "The National Assessment Governing Board 12 has-- despite the fact that both political parties
13 referred to asthe National School Board, given its 13 and -- have strongly voted for it in Congress and there
14 mission to set education standards for U.S. studentsand | 14 was much, much support, and | think there's a
15 measure progressin achieving them" -- do you see that 15 swelling -- aground swell of support for accountability
16 on Page5 and 6, the bottom of 5? 16 systems-- and not just support, but we're seeing them
17 A Yes 17 beingimplemented in agradual way -- that | -- that one
18 Q | started that in the middle of the sentence, 18 can be hopeful, but on the other hand, controversies
19 but do you see -- 19 have ensued, and there's been various types of
20 A Yes 20 criticisms and arguments about whether the standards are
21 Q -- whereI'm referencing? 21 too high or too low or whatever.
22 If you've answered this, just tell me. 22 So some of it has to do with the principles,
23 Do you think it's an appropriate role -- 23 you might say, but some of it has to do with the way
24 Federa roleto set education standards for U.S. 24 it'simplemented and whether -- and how well it's
25 students and measure progress in achieving them? 25 accepted.
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1 BY MR.ROSENBAUM: 1 A | think there's -- isaprovision like that.
2 Q If -- did you -- did you testify about the 2 Q What would be your definition of a qualified
3 law? 3 teacher, Doctor?
4 MS. KOURY: Objection. Vague. 4 MS. KOURY: Callsfor speculétion.
5 BY MR. ROSENBAUM: 5 THE WITNESS: Wéll, if feasible, | would like to
6 Q When it was -- you know, when it was being 6 definewell-qualified teachers as those that raise
7 considered. 7 achievement of their students.
8 Did you testify? 8 BY MR.ROSENBAUM:
9 A In Congress? 9 Q Okay. Anything else?
10 Q Yeah 10 A Wéll, I'm assuming the obvious things, that
11 A No. 11 they do that within the law and they -- and within the
12 Q Did you submit testimony? 12 normal range of activities of teachers.
13 A No. 13 Q Okay. Haveyou -- weve goneinto thisa
14 Q Didthe Hoover Institute submit testimony? 14 little bit yesterday, but have you ever at any point
15 MS. KOURY': Callsfor speculation. 15 argued that programs under Title | should be
16 THE WITNESS: Not to my knowledge. 16 eliminated?
17 BY MR. ROSENBAUM: 17 MS. KOURY: Objection. Asked and answered. It's
18 Q Or the Heartland -- isit the Heartland 18 also vague and overbroad, calls for speculation.
19 Institute? 19 Go ahead.
20 MS. KOURY: Cdlsfor speculation. 20 THE WITNESS: | have been acritic of Chapter 1,
21 THE WITNESS: I'm associated with the Heartland | 21 Titlel, and | have labeled it afailure and, in some
22 Indtitute -- 22 cases, | have -- | think | have said that it should be
23 BY MR. ROSENBAUM: 23 abolished, becauseit is ineffective.
24 Q I know. 24 BY MR. ROSENBAUM:
25 A -- aswe mentioned yesterday. Asfar asl 25 Q Andthebasis -- and when you said failure,
Page 382 Page 384
1 know, Heartland did not submit anything. 1 what did you mean by that?
2 Q Okay. Do you -- if it were up to you, would 2 A What | meanisit's been very, very expensive
3 there be certain changes that you would make to the No 3 and has not reduced the poverty gap.
4 Child Left Behind Act for purposes of improving student 4 Q And by poverty gap you mean what?
5 achievement? 5 A The gap between children who are poor and those
6 MS. KOURY: Objection. Incomplete hypothetical, 6 who are not poor.
7 overbroad, calsfor speculation, also callsfor a 7 Q Okay. And when did you first advocate that
8 narrative. 8 position, asfar asyou can recall?
9 THE WITNESS: | haven't studied all the aspect of 9 MS. KOURY: Objection. It callsfor speculation,
10 thelegidation. It'sextremely complicated. | 10 beyond this expert's opinionsin this matter.
11 understand it's about 200 pages long and has many, many | 11 THE WITNESS: Well, | may have talked about it, but
12 provisions. And | think, in order to givea 12 inwriting it might have been -- oh, aslong as 20 years
13 recommendation or feel that | could come up with a 13 ago. ButI'm-- as| mentioned to you before, and |
14 conclusion or recommendation that would be reasonable, 14  remind myself, I'm uncertain about dates.
15 I'd haveto spend alot moretime onit. 15 BY MR. ROSENBAUM:
16 BY MR. ROSENBAUM: 16 Q Okay. Haveyou -- have you written more than
17 Q Areyou aware that there's a provision of the 17 onearticle on the subject?
18 law that deals with the requirement to have qualified 18 MS. KOURY: Objection. Vague.
19 teachersin the schools? 19 THE WITNESS: On Chapter 1 --
20 MS. KOURY: Objection. Callsfor alegal 20 BY MR. ROSENBAUM:
21 conclusion. It'salso vague. 21 Q Yeah.
22 THE WITNESS: 1 think -- you are reminding me of 22 A --Titlel?
23 that, and | think | do remember that. 23 Q Yeah. The position that you just set out for
24 BY MR. ROSENBAUM: 24 me.
25 Q Okay. What do you remember? 25 MS. KOURY: Objection. Vague and overbroad.
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1 THE WITNESS: | think | may have written that 1 BY MR.ROSENBAUM:
2 severd times. Sometimesincidentally. 2 Q Could | ask you, please, Doctor, to turn to
3 BY MR.ROSENBAUM: 3 Page 8 of Exhibit 1, your report.
4 Q Okay. Areyou aware, Doctor, that in the past 4 And appreciate, Doctor -- again, you read as
5 few years, there was an initiative on the California 5 much asyou need to, but I'minterested in particular in
6 ballot that dealt with vouchers? 6 theinsert quote which isfootnoted to Locke, Shar,
7 MS. KOURY: Objection. Callsfor speculation. 7 Saari, S-a-ar-i, and Latham. And I'm reading from it.
8 It'saso beyond this expert's opinionsin this matter. 8 "Goals affect performance by directing attention,
9 THE WITNESS: I'm aware that there was a proposed 9 mobilizing effort, increasing persistence, and
10 legidation. 10 motivating strategy development. Goal setting is most
11 BY MR.ROSENBAUM: 11 likely to improve task performance when the goals are
12 Q And what isyour understanding of what its 12 specific and sufficiently challenging, feedback is
13 contents were? 13 provided, the experimenter or manager is supportive and
14 MS. KOURY: Objection. Callsfor speculation, 14 assigned goals are accepted by theindividual ."
15 beyond this expert's opinions. It also callsfor a 15 Do you see that quote?
16 narrative. 16 A Yes
17 Go ahead. 17 Q Do you have an opinion, sir, asto whether or
18 THE WITNESS: | know alittle morethan that itwas | 18 not any of plaintiffs experts with whom you are
19 proposed and failed. 19 familiar in their reports would take opposition to that
20 BY MR.ROSENBAUM: 20 quote?
21 Q Okay. Didyou take aposition on it? 21 MS. KOURY: Objection -- are you finished?
22 MS. KOURY: Callsfor speculation, beyond this 22 MR. ROSENBAUM: Hmm-hmm.
23 expert'sopinionsin this case. 23 MS. KOURY: Objection. Vague, ambiguous,
24 THE WITNESS: On the Californialegislation? 24 overbroad, callsfor speculation.
25 BY MR.ROSENBAUM: 25 THE WITNESS: | don't know.
Page 386 Page 388
1 Q Yeah. 1 BY MR. ROSENBAUM:
2 A Oringenera? 2 Q Now, what's your understanding in that quote of
3 Q Onthe Cdlifornialegidation. 3 the meaning of the word "feedback"?
4 A | don't recall making a recommendation. 4 Do you see that?
5 Q Doesthat mean you didn't or you don't recall? 5 A (Witness reviews documents.)
6 MS. KOURY: Objection. Asked and answered, it's 6 Q My first questionis: Do you see where the
7 aso argumentative. 7 word "feedback" appears?
8 Go ahead. 8 A Yes
9 THE WITNESS: | don't remember ever doing that. | 9 Q Okay. Thank you.
10 don't think I did. 10 What's your understanding of the meaning of
11 BY MR. ROSENBAUM: 11 that word?
12 Q Okay. Do you know that President Bush has 12 A Feedback is apsychological term that's used to
13 recently made recommendations regarding vouchers? 13 indicate when the person being monitored is given
14 MS. KOURY: Objection. Vague. 14 information about how they're doing.
15 I'm not sureif that's a question. 15 Q Okay. Are students given feedback as part of
16 Go ahead. 16 the California accountability system? Do you know?
17 THE WITNESS: | remember seeing anewsclip 17 A Wadll, at least in one senseg, | think they are.
18 sometime maybe in the last week or so that he had done 18 Q What'sthat?
19 that. 19 A Thatisat leastinanindirect sense, asa
20 BY MR. ROSENBAUM: 20 part of taking the test, they know where their school
21 Q Okay. What's your understanding of what he 21 stands.
22 did? 22 Q Okay.
23 MS. KOURY: Objection. Callsfor speculation, 23 A Andl --
24 beyond this expert's opinions. It's also vague. 24 Q Any other feedback you're aware that students
25 THE WITNESS: Little more than that. 25 receive?
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1 A Not that | have -- directly have heard. 1 MS. KOURY: Same objections.
2 Q Okay. Haveyou ever made any inquiry to find 2 BY MR. ROSENBAUM:
3 out? 3 Q Orif the State Government has?
4 A No. 4 MS. KOURY: Same objections.
5 Q Doyou know if students receive feedback as 5 THE WITNESS: No.
6 part of the Californiahigh school exit exam? 6 BY MR. ROSENBAUM:
7 MS. KOURY: Objection. Vague. 7 Q Do you know what Dr. Oakes's conclusions were?
8 THE WITNESS: | don't know. 8 MS. KOURY: Objection. Callsfor speculation.
9 BY MR. ROSENBAUM: 9 THE WITNESS: | don't remember well.
10 Q Okay. Haveyou ever made any inquiry to find 10 BY MR. ROSENBAUM:
11 out? 11 Q Okay. Just want to point -- she's stepping on
12 A No. 12 your toes; it's not the other way around.
13 Q Doyou -- areyou aware, sir, of the percent of 13 THE WITNESS: Aslong asyou paused and raised that
14 teachersin Californiawho use textbooksin core 14 question, | think we all owe an apology to this
15 academic subjects? 15 wonderful person.
16 MS. KOURY: Objection. Asked and answered. It 16 MR. ROSENBAUM: WEell stipulate to that.
17 adso calsfor speculation, beyond this expert's 17 Q Do you know -- have you reviewed any of
18 opinions. 18 Cadlifornias standards, the academic standards?
19 THE WITNESS: No. 19 MS. KOURY: Objection. Asked and answered.
20 BY MR.ROSENBAUM: 20 MR. ROSENBAUM: | don't think it was, actually.
21 Q Okay. Andif | brokeit down to different 21 Q Let mebeclear what I'm talking about. We
22 subject matters -- English, language arts, math, 22 taked yesterday about the fact that the State has
23 science, history, civics, foreign language -- would your | 23 formulated rigorous academic standards.
24 answer be the same? 24 Do you remember that?
25 MS. KOURY: Objection. 25 A Yes.
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1 THE WITNESS: Yes. 1 Q Okay. Haveyou reviewed any of those
2 MS. KOURY: Asked and answered. 2 standards?
3 THE WITNESS: Pardon me. 3 MS. KOURY: Objection. Vague.
4 BY MR. ROSENBAUM: 4 THE WITNESS: Not in detail.
5 Q Do you know if anyone has made any inquiry to 5 BY MR. ROSENBAUM:
6 find out -- 6 Q Inany way at all?
7 MS. KOURY: Objection. Asked and answered, calls | 7 A Only inthe sensethat | have looked at
8 for speculation, beyond this expert's opinions. 8 independent analyses of the standards.
9 MR. ROSENBAUM: Let mejust finish my question. 9 Q Okay. But have you actually looked at the
10 MS. KOURY: Sorry. 10 standardsthemselves?
11 BY MR. ROSENBAUM: 11 MS. KOURY: Asked and answered.
12 Q -- regarding either generally or for any of 12 THE WITNESS: No.
13 those subjects. 13 BY MR. ROSENBAUM:
14 MS. KOURY: Areyou finished? 14 Q Okay. Andwhen you say independent analysis of
15 MR. ROSENBAUM: Yes. 15 standards, what do you mean by that?
16 MS. KOURY: Objection. Asked and answered, calls | 16 MS. KOURY: Objection. Thiswas asked and
17 for speculation, beyond this expert's opinions. 17 answered. He testified about this yesterday, but go
18 THE WITNESS: | had the impression that Jeanne 18 ahead.
19 Oakes had locked into textbook availability, and shemay | 19 MR. ROSENBAUM: Okay.
20 have had some figures on that, but | don't remember it 20 Q [I'll defer to your lawyer and hold her
21 well. 21 responsibleif we lose the case.
22 BY MR. ROSENBAUM: 22 Do you know, sir, whether or not thereisa
23 Q Okay. Putting aside Dr. Oakes, do you know if 23 greater percentage of white students who have access to
24 anyone €elsein the state of California has? 24 textbooksin core curriculum subjects than
25 A No. 25 African-Americansin California?
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1 MS. KOURY: Objection. Vague, overbroad, calls for 1 Q Do you know John Bishop?
2 gpeculation, beyond this expert's opinionsin this 2 A Yes
3  matter. 3 Q Whoishe?
4 THE WITNESS: No. 4 A He'san economist at Cornell University.
5 BY MR. ROSENBAUM: 5 Q Isheéffiliated with Hoover in any way?
6 Q Doyouknow -- if | changed it to whites 6 A No.
7 compared to Latinos, would your answer be the same? 7 Q Hashe ever spoken at Hoover, sofar as you know?
8 MS. KOURY: Objection. Cadlsfor speculation, 8 A Sofar as| know, he hasn't spoken there, but he
9 beyond this expert's opinions, also overbroad and vague. 9 could have.
10 THE WITNESS: No. 10 Q Okay. How do you know him?
11 BY MR. ROSENBAUM: 11 A Heisafélow of the International Academy of
12 Q No, you don't know? 12 Education, and | think | participated in a conference at
13 A | don't know. 13 the Brookings Institution some years ago, where he
14 Q Okay. Do you know -- have you made any inquiry | 14 spoke, and | have -- may have met him a couple of other
15 tofind out? 15 occasions.
16 MS. KOURY: Objection. Calsfor speculation, 16 Q Do you know the name of the statute that
17 beyond this expert's opinions. It's also vague. 17 created the California accountability system?
18 THE WITNESS: No. 18 MS. KOURY: Objection. Vague.
19 BY MR. ROSENBAUM: 19 THE WITNESS: No.
20 Q Doyouknow if the State of California has? 20 BY MR. ROSENBAUM:
21 MS. KOURY: Objection. Callsfor speculation, 21 Q Okay. Regarding the Bishop study, sir, that
22 beyond this expert's opinions, vague, ambiguous go 22 you refer to at Page 9 of Exhibit 1, your report --
23 ahead. 23 yeah, Page 9 -- do you see any differences between the
24 THE WITNESS: No. 24 curriculum based -- let me break this down alittle bit.
25 BY MR.ROSENBAUM: 25 He looked at curriculum-based external
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1 Q Orif anyonein California has? 1 examinations; isthat right?
2 MS. KOURY: Same objections. 2 A Yes
3 THE WITNESS: No. 3 Q Do you know what the nature of the particular
4 BY MR. ROSENBAUM: 4 curriculum-based external examinations were that he
5 Q Do you know if theinformation's available to 5 looked at?
6 make that determination? 6 A Somewhat. Asidefrom the fact that they are
7 MS. KOURY: Objection. Vague and ambiguous, 7 what | called them and he callsthem. So --
8 overbroad, callsfor speculation, beyond this expert's 8 Q I'msorry, what?
9 opinions. 9 A Asidefrom the fact that they are what he --
10 THE WITNESS: No. 10 they havethe characteristics that are implied by the
11 BY MR. ROSENBAUM: 11 namethat he gave them, and then | use the same name
12 Q Toyour knowledge, does the State of California 12 that he used.
13 have any information regarding the availability of 13 And in addition, that you said what else do |
14 textbooksin "K" through 12 public schools? 14 know about it, | am somewhat familiar with the advanced
15 MS. KOURY: Objection. Asked and answered acouple | 15 placement program, New York State Regents, in
16 times, and calls for speculation, beyond this expert's 16 particular.
17 opinions. 17 Q Okay. First of al, let me ask you, gir, if
18 THE WITNESS: | don't know. 18 you could just please speak up alittle bit.
19 BY MR. ROSENBAUM: 19 A Okay.
20 Q Okay. You talked about a study by John Bishop. 20 Q Did he study API examinations as part of his
21 Do you recall that? 21 study?
22 A Yes. 22 A | believe hedid.
23 Q Okay. That'sat Page 9 of your report, Exhibit 23 Q Okay. Did he study any other examinations?
24 12 24 A They're mentioned in the second paragraph.
25 A Yes 25 Q Okay. And your testimony, sir, isthat he
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1 studied the advanced placement program, the New Y ork 1 Bishop study that | would -- would cause me to recommend
2 State Regent examination, and what else? | want to 2 that it would not be published.
3 break that down. It'sasloppy question. 3 BY MR.ROSENBAUM:
4 Areyou certain, sir, that Bishop studied the 4 Q Okay. Would you raise any criticisms at all?
5 advanced placement exams? 5 MS. KOURY: Objection. Asked and answered, calls
6 MS. KOURY: Objection. Vague. 6 fora-- orit'san incomplete hypothetical, calls for
7 BY MR.ROSENBAUM: 7  speculation.
8 Q Aspart of the study that's referred to at Page 8 THE WITNESS: | can't remember any faults of the
9 9 of your report. 9 study.
10 A My memory isthat he served -- that he studied 10 BY MR. ROSENBAUM:
11 all of the examinations that are mentioned in the first 11 Q Okay. Let medirect your attention, then, sir,
12 sentencein the second paragraph. 12 tothethird paragraph. Yourefertoa--aml
13 Q Okay. Andwhat does U.S. state and Canadian 13 pronouncing it right, aKiel or Kiel?
14 provincial systems mean, in terms of examinations? 14 A | believeit's pronounced Kiel.
15 A Thiswould be a state system of examinations, 15 Q Kiel, K-i-e-l -- aKidl Institute of World
16 such asthe regents, that other states have been 16 Economics study.
17 developing state systems. 17 Do you see that?
18 Q Did he study every state examination? 18 A Yes.
19 A | think what he did -- and I'm alittle bit 19 Q Do you see -- what was the methodology that the
20 uncertain, again, about the date. | think he contrasted 20 Kiel Indtitute utilized?
21 stateswith state systems of examinations at a 21 MS. KOURY: Cadlsfor speculation.
22 particular point in time versus those that did not. 22 BY MR.ROSENBAUM:
23 Q Okay. Do you see any differences at al 23 Q If you know.
24 between the tests that are administered in California as 24 A A variant of regression analysis.
25 part of the accountability system and any of the tests 25 Q Okay. And what do you mean by avariant of
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1 that he studied as part of his analysis? 1 regression analysis?
2 MS. KOURY: Objection. Vague, overbroad, compound. 2 A Wadl, it was aregression analysis, but
3 You can answer to the extent you can. 3 economists have special procedures that they use.
4 THE WITNESS: Do | see any differences? 4 Q Okay. Areyou familiar with those procedures
5 BY MR.ROSENBAUM: 5 that the economists use?
6 Q Yes,dir. 6 A Somewhat.
7 A Well, | haven't made a specific analysis of the 7 Q Tédl mewhat that means.
8 content of the California State examinations. So | 8 A Wall, | read about them.
9 wouldn't be prepared to compare them with any of the 9 Q Doyou fed conversant in them?
10 others. 10 MS. KOURY: Objection. Vague.
11 Q Okay. Do you have any criticisms of the 11 THE WITNESS: | would not feel prepared to use
12 methodology of the Bishop study for purposes -- for the 12 advanced econometric techniques on my own.
13 purposes -- let me strike that. 13 BY MR. ROSENBAUM:
14 First, you know what peer review is? 14 Q Okay. Do you see any differences between the
15 A Yes. 15 datathat was considered -- strike that.
16 Q And you've -- have you participated in the peer 16 Did the Kiel Institute ook at particular
17 review of scholarship? 17 examinations, if you know?
18 A Yes. 18 MS. KOURY: Vague.
19 Q Okay. If you were asked, as part of a peer 19 THE WITNESS: It looked at the examinations that
20 review, to review the Bishop study that you're 20 were given as alarge scale cooperative international
21 referencing on Page 9 of Exhibit 1, would you raise any 21 project.
22 criticisms? 22 BY MR. ROSENBAUM:
23 MS. KOURY: Objection. Incomplete hypothetical, 23 Q Okay. Do you know how many examinations?
24 callsfor speculation. 24 A Not offhandedly.
25 THE WITNESS: | don't remember any faults of the 25 Q Do you know anything about the nature of those
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1 examinations? 1 A Yes
2 A Generdly. 2 Q Okay. Those are standard scientific
3 Q What do you know? 3 expressions as ways of analyzing tests; isn't that right?
4 A | know that they were standardized tests and 4 A Yes.
5 that they had high degrees of reliability and validity. 5 Q Okay. And what doesit mean for atest to be
6 Q Okay. And do you -- 6 reliable?
7 A Before you go on, maybe | should add one more 7 A | liketothink of it as shooting at a circular
8 point. | aso know that they were carefully screened by 8 target, and if you thought of arifle shooting at a
9 aninternational group from various countriestobesure | 9 target, it means -- if you held ariflein the same
10 that there was adequate content on the test and that it 10 position, it will hit the same spot every time.
11 wasnot unfair from one country to another. 11 However, to bevalid it would have to hit the center of
12 Q What'sthat mean? 12 thetarget.
13 A Weéll, to give you an example, if we gave atest 13 So you could have a very reliable test, but the
14 of American history to people from France and Japan, 14  test doesn't measure what you wanted to measure. So
15 that would not be, in a sense, fair to them or even 15 that'sthedistinction I think of when I think about
16 useful comparison, but if we talked about physics or 16 reliability versus validity.
17 mathematics or reading, then it would be a much more 17 Q That'sthe best description I've ever heard of
18 comparable thing. 18 that.
19 Q Why would that be unfair? 19 Does --
20 A To compare French and Japanese students with 20 A Thank you.
21 American students on American history? 21 Q Arethere numerical measures of reliability and
22 Q Do-- 22 vdlidity for tests?
23 A Isthat your question? 23 A Yes
24 Q No, you answered it fine. 24 MS. KOURY: Objection. Incomplete hypothetical,
25 If they had done what you said, test Germans on 25 overbroad.
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1 American history or Japanese on Brazilian history, would 1 Go ahead.
2 that affect the reliability or the validity of the 2 THE WITNESS: Yes.
3 exam? 3 BY MR. ROSENBAUM:
4 MS. KOURY: Objection. Incomplete hypothetical. 4 Q Do you know whether or not the reliability has
5 It'saso vague and ambiguous and compound. 5 been computed for any of the tests associated with the
6 THE WITNESS: Well, | think it would affect the 6 Cadliforniaaccountability system?
7 validity of the comparison, certainly. 7 MS. KOURY: Objection. Overbroad.
8 BY MR.ROSENBAUM: 8 THE WITNESS: I'm nearly certain that the SAT
9 Q Why'sthat? 9 reports extensive reliability estimates.
10 A Well, because the studentsin the other 10 BY MR. ROSENBAUM:
11 countries would not have been exposed to that particular 11 Q Okay. The SAT iswhat kidsin high school take
12 content. 12 for college?
13 Q Okay. And when you use the word "validity" 13 A | wastalking about -- I'm sorry, | meant the
14 here, what -- tell me the definition you're using. 14 SAT 9, SAT 9, Stanford achievement test 9.
15 A Well, I'm thinking of the validity of the 15 Q Do you know what the reliability isfor the
16 comparison that -- | mean, you could make the comparison | 16 Stanford 9 -- let's start there.
17 that thetest itself might be equally reliable, but the 17 MS. KOURY: Overbroad.
18 comparison would beinvalid, or you'd have to make some | 18 THE WITNESS: It wouldn't be asingle number. It
19 adjustment for the degree to which students had been 19 would be multiple numbers, and | would know roughly what
20 exposed to the subject matter. 20 therange of that would be.
21 Q Do you know how to make those adjustments? 21 BY MR. ROSENBAUM:
22 A | know of somewaysto doit. 22 Q Doyou know -- again, | don't want you to be
23 Q Okay. Now, just so we are speaking the same 23 guessing.
24  language here, several times you've used the phrases 24 MS. KOURY: Objection. Callsfor speculation,
25 about tests "reliable” and "valid." 25 beyond this expert's opinions in this matter.
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1 THE WITNESS: Wdll, | am familiar with the 1 vague
2 reliabilitiesthat are required for published commercial 2 THE WITNESS: Only the kinds of inferences that we
3 testsin order to be marketed to schools. 3 talked about yesterday, that independent analyses of the
4 BY MR. ROSENBAUM: 4 Cadlifornia system had indicated a good alignment, which
5 Q Okay. And what are those ranges? 5 isanother way of thinking about test validity.
6 A Wédll, I would think that they would have to 6 BY MR.ROSENBAUM:
7 havereliabilities generally above .80. 7 Q Okay. But do you know the -- whether or not
8 Q Okay. And do you know, sir, for afact whether 8 thevalidity has been specifically calculated for any of
9 or not the tests that have been administered to 9 theteststhat were administered to California"K"
10 Cdliforniapublic education students "K" through 12, as | 10 through 12 students as part of the accountability
11 part of the California accountability system, have been 11 system?
12 foundto bereliable? 12 MS. KOURY: Objection. Asked and answered, cals
13 MS. KOURY: Objection. Overbroad, also callsfor | 13 for speculation, beyond this expert's opinions.
14 speculation, beyond this expert's opinionsin this 14 Go ahead.
15 matter. 15 THE WITNESS: Y ou mentioned calculation. That
16 THE WITNESS: Wedll, as| said earlier, | am 16 implies numerical and --
17 familiar with the SAT 9, asit's called, and | know that 17 BY MR.ROSENBAUM:
18 that isconsidered to be ardliable test. 18 Q Yeah.
19 BY MR. ROSENBAUM: 19 A -- | don't know of any numerical study.
20 Q Okay. But -- | don't want to you change your 20 Q Okay. And did you ever make any inquiry to
21 answer just because I'm changing my question alittle 21 find out either the reliability score or the validity
22 hit, but | want to be very precise about my question. 22 score, if any had been calculated?
23 Thefirst question: Do you know -- the SAT 9 23 A No.
24 you can pull off the shelf, right? Y ou can just 24 Q Now, you -- if | understand you right, sir, if
25 purchasethe SAT 9; isn't that right? 25 a--let meseeif | understood your testimony alittle
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1 A Yes. 1 hitearlier.
2 Q Okay. Isthat thetest that was given to 2 If a person from Great Britain and a person
3 Cadlifornia students as part of the accountability 3 from the United States takes atest on U.S. history, if
4 system, or were there some modifications made? Do you 4 | understood you correctly, you told me that adjustments
5 know? 5 can be made to the scoresto reflect the different
6 A I'munsure. 6 exposureto the materia tested; isthat right?
7 Q Okay. Somy question now is. Do you know 7 MS. KOURY: Objection to the extent it
8 whether or not ardiability measure has been taken for 8 mischaracterizes histestimony. It'sasoincomplete
9 the-- for any of the tests that were given to students 9 hypothetical and goes beyond the expert's opinions.
10 aspart of the California accountability system? 10 THE WITNESS: I'm sorry, | need to have the
11 MS. KOURY: Vague, aso calsfor speculation, 11 question again.
12 beyond this expert's opinions in this matter. 12 BY MR. ROSENBAUM:
13 THE WITNESS: No. 13 Q Yeah, | think you -- let me seeif | understood
14 BY MR. ROSENBAUM: 14 you correctly.
15 Q Okay. Now, tell me -- you told me what 15 If two studentsin different countries are
16 validity means. 16 given the sametest but they didn't have the same
17 Isvalidity also susceptible to a numerical 17 exposure to the material tested, do | understand you
18 measure? 18 correctly to say that adjustments can be made to their
19 A ltcanbe 19 scoresto accommodate the differences in the information
20 Q Okay. And do you know whether or not the 20 to which each student was exposed?
21 validity has been calibrated for any of the tests that 21 MS. KOURY: Thisisan incomplete hypothetical,
22 were administered to California public education 22 callsfor speculation, beyond this expert's opinions.
23 students as part of the California assessment system? 23 THE WITNESS: It would be possible to use some
24 MS. KOURY: Objection. Overbroad, callsfor 24 techniques to equate the scores to make them more
25 speculation, beyond this expert's opinions, it's also 25 comparable.

28 (Pages 405 to 408)




Page 409

Page 411

1 BY MR.ROSENBAUM: 1 BY MR. ROSENBAUM:
2 Q Now, | think | told you -- you told me 2 Q Do you know if there are some students who have
3 yesterday -- and | don't want to mischaracterize your 3 been exposed to a hundred percent of the information,
4  testimony. 4 other students 75 percent, other students 25 percent?
5 Do you know if al students who took -- all "K" 5 MS. KOURY: Objection. Overbroad, callsfor
6 through 12 students who took the tests that are 6 speculation, beyond this expert's opinions.
7 administered as part of the California accountability 7 THE WITNESS: | don't know.
8 system were exposed equally to the information that was 8 BY MR. ROSENBAUM:
9 onthetest? And | stated that alittle bit 9 Q Haveyou ever made any inquiry to find out?
10 inelegantly, so | want to clarify what | mean. 10 MS. KOURY: Same objections.
11 | don't expect that a student in Grade 2 to 11 THE WITNESS: No.
12 have seen the same material that a student in Grade 12 12 BY MR. ROSENBAUM:
13 did. Soacrossagradelevd, | think you told me 13 Q Do you know if there's been any discussion
14 yesterday that you were not aware whether or not all 14 about that at the State level ?
15 students had been exposed to the same degree to the 15 MS. KOURY: Objection. Vague, ambiguous, overbroad
16 information tested on the tests that are part of the 16 and callsfor speculation, beyond this expert's
17 Cadlifornia accountability system. 17 opinions.
18 Am | understanding your testimony correctly? 18 THE WITNESS: No.
19 MS. KOURY: I'mlost in the question, but vagueand | 19 BY MR. ROSENBAUM:
20 ambiguous, it callsfor speculation, beyond this 20 Q Or anywhere?
21 expert'sopinions, and it's a'so an incomplete 21 MS. KOURY: Same objections.
22 hypothetical. 22 THE WITNESS: | don't know about anything like that
23 BY MR. ROSENBAUM: 23 inCadifornia
24 Q Do you understand my question? 24 BY MR. ROSENBAUM:
25 A (No audible response) 25 Q Okay. The techniquesto equate scores that you
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1 Q Okay. It'scumbersome. So let me start over. 1 talked to me about --
2 Let'sjust talk about a particular grade. 2 A Yes
3 Do fifth graders take the tests that are part 3 Q --doyou know if that's been discussed at the
4  of the Cdlifornia accountability system? 4 Stateleve?
5 A I'munsure. 5 MS. KOURY: Objection. Vague.
6 Q Do sixth graders? 6 THE WITNESS: No.
7 A 1 don't know which grades take the test. 7 BY MR. ROSENBAUM:
8 Q Okay. Do you know, sir, whether or not the -- 8 Q Or by anyone who's involved with the California
9 incalculating APIsfor individua schools, 9 assessment system, accountability system?
10 accommodations are made to equate scores based on 10 MS. KOURY: Objection. Vague.
11 differing exposure to the information tested? 11 THE WITNESS: I'm unaware of it.
12 MS. KOURY: Objection. Callsfor speculation, 12 BY MR. ROSENBAUM:
13 beyond this expert's opinions. It's also vague and 13 Q Okay. Didyou ever make any inquiry to find
14 overbroad. 14 out?
15 THE WITNESS: | don't know. 15 A No.
16 BY MR. ROSENBAUM: 16 Q Okay. Who graded the examsin the Bishop
17 Q Haveyou ever made any inquiry to find out? 17 study?
18 A No. 18 MS. KOURY': Cdlsfor speculation.
19 Q Do you know what the range of exposure to the 19 THE WITNESS: Asl say inthe fourth paragraph,
20 information tested on the exams as part of the 20 often these kinds of examinations are graded by people
21 Cadlifornia accountability system isamong studentsin 21 other than the students or the teachers, and my
22 the state of California? 22 experienceininternational studiesand U.S. testing
23 MS. KOURY: Objection. Vague, overbroad, callsfor | 23 policy isthat they might be simply teachers other than
24 speculation, beyond this expert's opinions. 24 theteachers own, but sometimes commercial test
25 THE WITNESS: No. 25 companies make them up or hire groupsto do it. If it's
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1 atechnical examination, such as mathematics and 1 MS. KOURY: Objection. Mischaracterizes his
2 physics, they might use graduate students who are very 2 testimony.
3 knowledgeable about the subject. 3 MR. ROSENBAUM: Well, | don't want to
4 BY MR. ROSENBAUM: 4 mischaracterizeit.
5 Q Do you know who grades the exams that are part 5 Q That aso part of your assumption for the
6 of the California accountability system that you've 6 Bishop study?
7 described and as we've been talking about? 7 MS. KOURY: Still mischaracterizes his testimony,
8 A No. 8 hbut go ahead.
9 MS. KOURY: Objection. Vague. 9 THE WITNESS: | think there may be variations on
10 BY MR.ROSENBAUM: 10 it. 1 mean, most of these things are to degrees. But |
11 Q Didyou ever make any inquiry to find out? 11 think they generally assume that the aligned
12 A No. 12 instructional materials are provided.
13 Q Do you have any -- do you see any differences 13 BY MR.ROSENBAUM:
14 between the examinations studied as part of the Kiel 14 Q Okay. Samething for the Kiel study?
15 Institute study and the tests that are administered and 15 A Yes
16 have historically been administered as part of the 16 Q Okay.
17 Cdliforniaaccountability system, as we've been 17 A And again, to varying degrees.
18 discussing that? 18 Q Okay. Within the definition that you just gave
19 MS. KOURY: Objection. Vague, overbroad. 19 meinyour prior answer, the meaning of that?
20 THE WITNESS: Am | aware of differences betweenthe | 20 MS. KOURY: Vague.
21 testsused in Californiaand thosein the Kiel study? 21 THE WITNESS: Could | have the quote of what --
22 BY MR.ROSENBAUM: 22 BY MR. ROSENBAUM:
23 Q Yes, sir. 23 Q Sure, absolutely.
24 A Well, | am aware that there are differences, 24 MR. ROSENBAUM: Why don't you read back his prior
25 hbut | haven't studied the content of the California 25 answer. I'msorry.
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1 tedts. 1 (The record was read as follows:
2 Q Okay. Do you know in the Bishop study whether 2 "I think there may be variations on
3 or not students had access to textbooks? 3 it. | mean, most of these things are
4 MS. KOURY: Objection. Callsfor speculation. 4 to degrees. But | think they generally
5 THE WITNESS: | don't specifically know that. 5 assume that the aligned instructional
6 BY MR.ROSENBAUM: 6 materials are provided.")
7 Q Or whether or not they had access to textbooks 7 THE WITNESS: And then your question is?
8 digned with the information tested in the exams that 8 BY MR.ROSENBAUM:
9 werelooked at by the Bishop study? 9 Q For Kiel, same answer?
10 MS. KOURY: Objection. Vague, overbroad, callsfor | 10 A Yes
11 speculation, beyond this expert's opinions. 11 Q Okay. Taking about the advanced placement
12 THE WITNESS: Yes. 12 program, have you made any inquiry into accessto AP
13 BY MR. ROSENBAUM: 13 coursesin Cdlifornia?
14 Q What do you -- what's your understanding? 14 MS. KOURY': Vague.
15 A Widll, | think even the term "curriculum-based 15 MR. ROSENBAUM: Itisalittle bit vague.
16 external examinations" implies that there was kind of 16 Q Access -- whether all studentsin"K" through
17 aignment and that, having worked alot in other 17 12 public education have access to -- equal accessto AP
18 countries and with the big scholars from other places, 18 coursesin Cdlifornia.
19 I'mawarethat thereis-- particularly, when you have 19 MS. KOURY: Objection. Callsfor speculation,
20 thisnational curriculum, that it's well understood what 20 beyond this expert's opinions, it also asks for alegal
21 itisand that the -- both the instruction and 21 conclusion.
22 instructional media, including textbooks, tend to be 22 THE WITNESS: | don't know.
23 associated with it to varying degrees. 23 BY MR. ROSENBAUM:
24 Q And that students would have access to those 24 Q Okay. Have you ever made any inquiry to find
25 materials? 25 out?
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1 A No. 1 predominantly by African-Americans have the same access
2 Q Do you know if anybody has? 2 tocurricula offerings as elementary schools attended by
3 A No. 3 predominantly white students?
4 MS. KOURY: Same objection. 4 MS. KOURY: Objection. Vague, overbroad, callsfor
5 BY MR. ROSENBAUM: 5 speculation beyond this expert's opinionsin this case.
6 Q Do youthink, sir, that all studentsin public 6 THE WITNESS: | don't know.
7 high school should have equal accessto AP courses? 7 BY MR. ROSENBAUM:
8 MS. KOURY: Objection. Callsfor speculation 8 Q How about middle schools? Same question.
9 beyond his expert opinion. It's also vague and 9 MS. KOURY: Objection. Vague, ambiguous,
10 ambiguous. 10 overbroad, calsfor speculation beyond this expert's
11 THE WITNESS: Not necessarily. 11 opinionsin this case.
12 BY MR. ROSENBAUM: 12 THE WITNESS: Excuse me. We're still talking about
13 Q Okay. Why isthat? 13 Cdifornia; are we not?
14 A Because some students may not be prepared for 14 BY MR. ROSENBAUM:
15 AP-level work. 15 Q Yes | am.
16 Q What do you mean by prepared? 16 A Yes, | don't know.
17 A You can't take calculus until you've had, let's 17 Q How about if | changed it from
18 say, geometry, trigonometry, algebra. 18 African-Americansto Latinos? Would that make a
19 Q Or predgebra? 19 differencein your answer?
20 A Yes. 20 MS. KOURY: Same objections.
21 Q Do you think al students should have equal 21 BY MR. ROSENBAUM:
22 accessto the predicate courses? 22 Q Either of your answers.
23 MS. KOURY: Objection. Vague and ambiguous, calls | 23 A No.
24 for speculation beyond this expert's opinions. 24 Q If I changed low SESto high SES, would that
25 THE WITNESS: If | went back to what we talked 25 make adifference?
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1 about yesterday, | think it'simportant to suit the 1 MS. KOURY: Same objections. Callsfor speculation
2 ingtruction to the level that the students are capable 2 beyond this expert's opinionsin this case.
3 of, and it should not go too far beyond what they're 3 THE WITNESS: No.
4 capable of learning, nor should it teach the same things 4 BY MR. ROSENBAUM:
5 that they aready know. 5 Q If you found out that studentsin middle
6 So | think -- | would hesitate to make a 6 schoolsin courses -- in schools that were predominantly
7 recommendation that all students would have accessto a 7 Latino or predominantly African-American or
8 coursethat did not have the prerequisites. That had 8 predominantly students of color or predominantly low SES
9 not demonstrated that they had the prerequisite 9 had alower accessto curricular offerings than white
10 knowledge or in fact took the prerequisite courses. 10 students or high SES students, would you be concerned?
11 BY MR. ROSENBAUM: 11 MS. KOURY: Objection. Vague and ambiguous about
12 Q Okay. Doyouthink, sir -- | don't -- that one 12 "concern." Also isincomplete hypothetical and calls
13 race or ethnicity has more ability to learn than another 13 for speculation beyond this expert's opinionsin this

NNNNNNRPRPRRPERERER
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race or ethnicity? | mean, | know your answer to that,
but | just want to make it as a predicate. Do you think
that?

MS. KOURY: Objection. Callsfor speculation,
beyond this expert's opinionsin this case.

THE WITNESS: | don't think one raceis more -- has
higher ability than another.
BY MR. ROSENBAUM:

Q Of course not.

And do you know, sir, whether or not schools

attended by -- let's start with elementary schools --
schools attended by predominantly -- that are attended

NNNNNNREPEERPRRPRERERE
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case.

THE WITNESS: I'd have to study the situation to
determine the possible causes of it. | wouldn't want to
make a blanket statement.

BY MR. ROSENBAUM:

Q What would you look at, sir?

MS. KOURY: Objection. Incomplete hypothetical,
callsfor speculation beyond this expert's opinions.

THE WITNESS: Well, we would need to know the
specifics of how this problem arose and, as | indicated
to you, it might -- there can be a whole bunch of
different reasons why students might take one course
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1 versusanother. And one of them might be the students 1 Q Okay. Do you know if there are schoolsin
2 or parents preferences for them. 2 Cadliforniawhere students have to come in over their
3 Another reason, as | was mentioning before, is 3 breaksto take AP course work?
4 that they may not be ready for a particular course if 4 MS. KOURY: Objection. Vague.
5 theschool itself did not offer prerequisite courses and 5 THE WITNESS: | don't know.
6 maybe that was a decision that had been made at the 6 BY MR.ROSENBAUM:
7 school district level to, let's say, offer Spanish 7 Q Letmeask you, sir, if you would look,
8 instead of French or German instead of Russian. So | 8 please, at Page 10 of the report. But the section I'm
9 think it'svery hard to make a blanket statement like 9 going to talk to you about actually begins on Page 9.
10 that. | think you need to study the particular 10 It'syour section on benefits for standards for
11 circumstances. 11 migrating poor and minority students.
12 BY MR. ROSENBAUM: 12 Do you see that?
13 Q Okay. Do you have aview -- if there were two 13 A Yes
14 students, sir, who were equally capable of studying 14 Q Do you have abasisto believe that any of
15 calculus, do you have aview asto whether or not they 15 plaintiffs experts believe that standards are not
16 should have equal accessto a calculus course, 16 beneficia for migrating poor and minority students?
17 irrespective of what school they attend? 17 MS. KOURY: Objection. Vague, overbroad.
18 MS. KOURY: Objection. Incomplete -- sorry, were 18 THE WITNESS: | don't know their views on that
19 vyou finished? 19 point.
20 MR. ROSENBAUM: (No audible response) 20 BY MR. ROSENBAUM:
21 MS. KOURY: Objection. Incomplete hypothetical, 21 Q Okay. Do you know, sir, what the assignment
22 callsfor speculation beyond this expert's opinionsin 22 practices are of schoolsin Californiawith respect to
23 thismatter. 23 students transferring school s?
24 THE WITNESS. And your -- you're saying they have | 24 MS. KOURY: Objection. Vague.
25 equal ability and could they -- should they have access 25 THE WITNESS: No.
Page 422 Page 424
1 toacalculuscourse. 1 BY MR.ROSENBAUM:
2 BY MR. ROSENBAUM: 2 Q Okay. Do you know if any part of the statute
3 Q Equa access, yeah. 3 that created the California accountability system that
4 A Equal access. 4 we've been talking about says anything about maintaining
5 That's your question? 5 recordsthat follow students?
6 Q Yes 6 MS. KOURY: Callsfor alegal conclusion.
7 A Weéll, | would say, other things being equal, it 7 THE WITNESS: | don't know.
8 would be desirableif they had equal opportunity. 8 BY MR. ROSENBAUM:
9 Q Okay. Why isthat? 9 Q Okay. Do you know if other state
10 A | think it'saprinciple of fairness. 10 accountability systems have provisions dealing with
11 Q Okay. 11 maintaining student records that follow the students?
12 MS. KOURY: When we're at a good breaking point, 12 MS. KOURY: Compound, overbroad, calsfor alegal
13 canwetake abreak? 13 conclusion.
14 MR. ROSENBAUM: Sure. We can take abreak now. | 14 THE WITNESS: I'm aware that some states do that.
15 (Brief recess taken.) 15 | haven't made any recent studies of the present status
16 BY MR. ROSENBAUM: 16 of the programs. And | do know that some records are --
17 Q Regarding, sir, the Bishop study that we talked 17 in Massachusetts and Tennessee, for example, have
18 about, do you know what the nature of the questionswere | 18 required student records across time of achievement
19 onthat study? And let metell you what | mean by 19 scores.
20 that. | mean do you know if they were multiple choice, 20 BY MR. ROSENBAUM:
21 essay, some combination, some other form of question? 21 Q DoesCdifornia? Do you know?
22 A Wadll, I'd have to be making an informed guess, 22 A | don't know.
23 but | didn't examine the specific examination. 23 Q Haveyou made any inquiry to find out?
24 Q Okay. How about the Kiel study? 24 A No.
25 A Samething. 25 Q Directing your attention, sir, to Page 10,
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1 benefits of standards for minorities and poor students. 1 speculation beyond this expert's opinions.
2 Do you seethat? 2 THE WITNESS: Only in the one or two lectures that
3 A Hmm-hmm. 3 | gaveto teachers out here some years ago.
4 Q Do any of plaintiffs experts, in your 4 BY MR. ROSENBAUM:
5 judgment, believe that standards are not beneficial for 5 Q Tell mewhat you mean by that.
6 minorities and poor students? 6 A Wédl, | mentioned yesterday that -- in answer
7 MS. KOURY: Asked and answered. 7 tooneof your questionsthat | had -- I've forgotten
8 THE WITNESS: | don't know their views -- 8 the context of it, but | think | mentioned that | had
9 BY MR. ROSENBAUM: 9 given some talks to teachers and administrators, and it
10 Q Okay. 10 wasin aprofessiona development workshop. Soasa
11 A --onthispoint. 11 conseguence of that experience, | had an impression of
12 Q Okay. The education -- let me direct your 12 what at least one place was doing in professional
13 attention, sir, to Page 11 of Exhibit 1, your report. 13 development.
14 Andagain, it'sin -- the section starts on the prior 14 Q Beyond that?
15 page, and continues to the next page. Soyou feel free | 15 A | haven't made any systematic study.
16 toreview as much as you need. 16 Q Doyou know, sir, if, as part of the California
17 At Page 11, you have an indented set of 17 accountability system, thereis any provision for
18 quotes. Isthat afair characterization? 18 evaluating teachers?
19 A Yes 19 MS. KOURY: Objection. Vague and callsfor
20 Q Okay. And those indented set of quotes are 20 speculation beyond this expert's opinions.
21 cited to Footnote 13? 21 THE WITNESS: | don't know.
22 A Yes. 22 BY MR. ROSENBAUM:
23 Q Okay. Do you know, sir, if the California 23 Q Okay. Do you know if any teachers have been
24 accountability system that you discuss in your report 24 promoted or lost their jobs or been disciplined asa
25 and we've been talking about -- I'm just goingto keep | 25 function of the California accountability system?
Page 426 Page 428
1 using the shorthand the California accountability 1 MS. KOURY: Objection. Vague, overbroad.
2 system. 2 THE WITNESS: | don't know.
3 Isthat okay? 3 BY MR. ROSENBAUM:
4 A Hmm-hmm. 4 Q Haveyou made any inquiry to find out?
5 Q You understand that? 5 A No.
6 A Yes 6 Q Doyou know if, asaresult of the California
7 Q -- whether the California accountability system 7 accountability system, teacher performance has
8 hasany provisions regarding increasing instructional 8 improved?
9 timeinreading and math in order to help students meet 9 MS. KOURY: Objection. Vague.
10 standards? 10 THE WITNESS: | don't know.
11 A | don't know. 11 BY MR. ROSENBAUM:
12 Q Okay. Have you made any inquiry to find out? 12 Q Okay. Haveyou made any inquiry to find out?
13 A No. 13 A No.
14 Q Do you know, sir, whether or not, as part of 14 Q Do you know, sir, whether -- and if |
15 the Californiaaccountability system, thereisa 15 substitute the word "principa" for "teachers" in the
16 devotion of alarger proportion of funds to support 16 prior questions, would your answers be the same?
17 professiona development focused on changing 17 A Yes
18 instructiona practice? 18 Q Okay. And do you know -- see the phrase,
19 MS. KOURY: Objection. Vague. 19 "assess student work," on Page 11? It'sin bold. It's
20 THE WITNESS: | don't know. 20 inthefirst bullet -- it'snot really abullet. The
21 BY MR. ROSENBAUM: 21 first indented quote.
22 Q Okay. Do you know anything about, in 22 Do you seethat?
23 Cdifornia, what is done with respect to professional 23 A Yes.
24 development focused on changing instructional practice? | 24 Q Okay. Do you know, sir, whether or not the
25 MS. KOURY: Objection. Vague, also calsfor 25 Cdifornia State standards have been utilized, as part
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1 of the accountability system, to assess student work? 1 out?

2 Within the same meaning that you have here on this 2 A No.

3 page. 3 Q Why isthat?

4 A | don't know the degree to which State 4 A | didn't consider that it was important.

5 standards have been used in Californiato assess student 5 Q Okay. And do you have any concerns or

6 work. 6 criticismsregarding the methodology used in the

7 Q Okay. 7 education trust study?

8 A Aside from publishing the examination and 8 A No.

9 things of that nature. 9 Q Okay. Let medirect your attention to Page 12
10 Q Okay. Do you know, sir -- and have you made 10 of Exhibit 1. Same proviso, you can look at it as much
11 inquiry to find out? 11 asyoudlike.

12 A No. 12 Incidentally, sir, in the education trust
13 Q Okay. Do you know, Doctor, whether or not, as 13 study, the schools that you just talked to me about, in
14 part of the Cdifornia accountability system, there are 14 those schoals, sir, did students -- do you know if
15 provisionsor programs or policies that focus efforts to 15 students had accessto instructional materials or
16 involve parents on helping students meet standards? 16 textbooks aligned with the standards-based curriculum?
17 MS. KOURY: Objection. Asked and answered. 17 MS. KOURY: Objection. Vague, ambiguous,
18 THE WITNESS: | don't know. 18 overbroad, calls for speculation beyond this expert's
19 BY MR. ROSENBAUM: 19 opinions.
20 Q Okay. Haveyou made any inquiry to find out? 20 THE WITNESS: | think that that's implicit in the
21 A No. 21 first indented point.
22 Q Doyou know, sir, whether or not the California 22 BY MR. ROSENBAUM:
23 accountability system has real consequences for adults 23 Q Okay. Do you know anything about the
24 in the schools within the meaning of that phrase asit's 24 qudifications of the teachersin any of the schools
25 used on Page 11, as you understand it? 25 that were looked at?
Page 430 Page 432

1 A Only by inference. 1 A Inthe education trust study?

2 Q Okay. Do you have any specific knowledge? 2 Q Yes gir.

3 A Not of any particular schools, no. 3 A No.

4 Q Okay. Canyou cite me asingle instance where 4 Q Okay.

5 there'sbeen area consequence for an adult in the 5 A Aside from what'slisted on Page 11.

6 school as part of the California accountability system? 6 Q Okay. Let metakeyou back -- I'm sorry, sir.

7 A No. 7 Let metake you back to Page 11.

8 MS. KOURY: Objection. Overbroad. 8 Fourth paragraph down in the indented quote, do

9 BY MR. ROSENBAUM: 9 you see the sentence, "Implement comprehensive systems
10 Q Theeducation trust study that you referenced, 10 tomonitor individual student progress and provide extra
11 Doctor, do you have any concerns or criticism -- strike 11 support to students as soon asit's needed"? Do you see
12 that. 12 that?

13 Are you familiar with the methodology utilized 13 A Yes

14 inthat study? 14 Q Okay. Do -- as part of the California

15 A Yes 15 accountability system, isthere any requirement or
16 Q Okay. What's your understanding about what the | 16 policiesor practicesthat deal with providing extra
17 methodology consisted of? 17 support to students as soon as it's needed?

18 A It'sexplained in thefirst -- the first 18 MS. KOURY: Objection. Vague.

19 paragraph under Point 4. They attempted to find schools | 19 THE WITNESS: | don't know.

20 that had high percentages of studentsin poverty and yet 20 BY MR. ROSENBAUM:

21 had relatively high levels of achievement. 21 Q Do you know if there are any schoolsin the
22 Q Okay. Werethere any California schools that 22 dtate of Cdifornia"K" through 12 public schools that
23 were part of that study? 23 provide extra support to students as soon asit's

24 A | can't-- | don't know for sure. 24  needed?

25 Q Okay. Didyou ever make any inquiry to find 25 MS. KOURY: Objection. Vague, ambiguous.
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1 THE WITNESS: | don't know. 1 way to activities that address parents' knowledge of

2 BY MR. ROSENBAUM: 2 standards'? Do you see that part of it?

3 Q Okay. Isthat important? 3 A Yes

4 MS. KOURY: Objection. Vague. 4 Q Any part of the California accountability

5 BY MR. ROSENBAUM: 5 system that you're familiar with that provides or deals

6 Q Providing extra support to students as soon as 6 with activities addressing parents’ knowledge of

7 it'sneeded. 7 standards?

8 A | think doing that tends to enhance student 8 A | don't know.

9 achievement. 9 Q Doyou know if there's any school in California
10 Q You'vetalked about that in your analyses of 10 "K" through 12 public education that addresses parents
11 the-- 1 call it the matrix, but | don't -- your nine 11 knowledge of standards?

12 factors. 12 MS. KOURY: Objection to the extent it takes this
13 A Yes 13 quote out of context and also vague and ambiguous.
14 Q Okay. 14 Go ahead.
15 A It'snot one of the nine factors, but it's part 15 THE WITNESS: | don't know.
16 of quality of instruction. 16 BY MR. ROSENBAUM:
17 Q Okay. And the next sentence, sir, "Four out of 17 Q Isthat important?
18 five of the top performing high poverty schools had 18 MS. KOURY: Objection. Vague.
19 systematic waysto identify and provide early supportto | 19 BY MR. ROSENBAUM:
20 studentsin danger of falling behind in their 20 Q Parents know of the standards?
21 instruction.” 21 MS. KOURY: Objection. Vague.
22 Do you see that? 22 Go ahead.
23 A Yes 23 THE WITNESS: | would give asimilar answer to what
24 Q Do you know whether or not the California 24 | had said earlier, that | think that thisis probably
25 accountability system has systematic waysto identify 25 associated with higher levels of achievement.
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1 and provide early support to students in danger of 1 BY MR. ROSENBAUM:

2 faling behind in their instruction? 2 Q Okay. And let'sfinish the sentence.

3 A No. 3 "Encouragetheir" -- being parents -- "involvement in

4 Q Did you make any inquiry to find out? 4 curriculum and involve them in student's work."

5 A No. 5 Do you see that?

6 Q Doyou know if there are any schoolsin the 6 A Yes.

7 tate of Californiathat have systematic waysto 7 Q Same questions, Doctor.

8 identify and provide early support to students in danger 8 Do you know if -- does any part of the

9 of faling behind in their instruction? 9 Cdliforniaaccountability system deal with encouraging
10 A No. 10 parents involvement in curriculum and involving themin
11 Q Do you know if the State does anything, 11 reviewing student's work?

12 accountability system or otherwise, to identify and 12 MS. KOURY: Objection. The document speaks for

13 provide early support to studentsin danger of falling 13 itself. To the extent that the quote is taken out of

14 behind in their instruction? 14 context, it isvague.

15 MS. KOURY: Objection. Vague, ambiguous, 15 THE WITNESS: Not beyond the point that | mentioned
16 overbroad, callsfor speculation. 16 earlier, that the -- making the test scores available

17 THE WITNESS:. Only the things that we've talked 17 might be one component or is one component of informing
18 about so far, they're making the test results publicly 18 parents, which might induce them to become more involved
19 available and available to educators. 19 inthoseways.

20 BY MR.ROSENBAUM: 20 BY MR. ROSENBAUM:

21 Q Okay. Look, if youwould, please, sir, at the 21 Q Do you know what the standards are available at

22 fifth paragraph in this quote on Page 11. If you've 22 schoolsin California?

23 aready answered, just tell me. 23 MS. KOURY: Objection. Vague.

24 See the sentence, "In these schooals, 24 THE WITNESS: For example, being posted on the

25 traditional rolesfor parents as fund-raisers are giving 25 walsor available in books and things of that nature?
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1 BY MR.ROSENBAUM: 1 performance of American students compared to thosein
2 Q Yeah 2 other countries.
3 A | don't know. 3 BY MR. ROSENBAUM:
4 Q Doyou know if parents are informed that they 4 Q Rélative performance and performance over time;
5 can have accessto the standards if they want to see 5 isn't that right? Going back to when the publication "A
6 them? 6 Nation at Risk" came out?
7 MS. KOURY: Objection. Vague, callsfor 7 MS. KOURY: Objection. Misleading,
8 speculation. 8 mischaracterizes his testimony.
9 THE WITNESS: | don't know. 9 Go ahead.
10 BY MR. ROSENBAUM: 10 MR. ROSENBAUM: I'm making aquestion. I'm not
11 Q Doyou know if they're distributed to parents? 11 characterizing histestimony.
12 MS. KOURY: Same objections. 12 MS. KOURY: Same objections.
13 THE WITNESS: | don't know. 13 BY MR. ROSENBAUM:
14 BY MR. ROSENBAUM: 14 Q You'redisappointed at their performance; isn't
15 Q Do you know if they're on the Internet? 15 that right?
16 MS. KOURY: Objection. Vague, calsfor 16 A Yes
17 speculation. 17 Q You'redisappointed at their performance
18 THE WITNESS: | don't know. 18 compared to studentsin other countries?
19 BY MR.ROSENBAUM: 19 MS. KOURY: Objection. Vague.
20 Q Okay. Haveyou made any inquiry to find out 20 THE WITNESS: | am.
21 any of the last four subject matters? I'll be glad to 21 BY MR. ROSENBAUM:
22 dothem separately but -- 22 Q Youdon'tthink an American is -- American
23 A No. 23 student isinherently not as bright as a Japanese
24 Q Okay. Do you believethat all California 24 student; isn't that right?
25 students can meet the State standards, sir? Do you have | 25 A Absolutely not. They're of equal ability.
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1 anopinion? 1 Q But the Japanese students have -- you've
2 MS. KOURY: Objection. Vague and ambiguous, calls 2 written extensively about how the Japanese students have
3 for speculation beyond this expert's opinions. 3 achieved well beyond what U.S. students have; haven't
4 THE WITNESS: All Cdifornia students -- 4 you?
5 BY MR.ROSENBAUM: 5 A Yes
6 Q Yes 6 Q Andyou're also concerned, are you not, sir,
7 A --did you say? 7 about thefailureto -- of U.S. students to improve over
8 | think there may be some exceptions for 8 thelast few decades; isn't that right?
9 studentsthat may be profoundly disabled or something of 9 MS. KOURY: Objection. Overbroad.
10 that nature, but if we're talking about the normal run 10 THE WITNESS:. That'sright.
11 of students, | have no reason to believe that, 11 BY MR. ROSENBAUM:
12 ultimately, they could meet the standards. 12 Q Okay. And why are you disappointed?
13 Q That -- 13 MS. KOURY: Objection. Callsfor anarrative.
14 A They could not meet the standards, sorry. 14 THE WITNESS: Well, | think it'simplicit to the
15 Q And could you tell me the basis for your 15 thingsyou said about my views. | think that American
16 answer, please? 16 studentsare equaly able, yet they don't achieve at the
17 A | think that many human beings can achieve 17 levelsof studentsin other countries. | think it's
18 much, much more than we have -- would normally think 18 economically important. | think it's of great benefit
19 about, and | think, with an effective system, many 19 toindividua studentsand their families, to our
20 students could achieve at very, very high levels. 20 country.
21 Q Andif -- asaprofessiond, sir, itis 21 BY MR.ROSENBAUM:
22 disappointing to you that U.S. students don't; isn't 22 Q When you say great benefit to individual
23 that right? 23 students and their families, what do you mean by that?
24 MS. KOURY: Objection. Argumentative. 24 A Weéll, | think a student that achieves more in
25 THE WITNESS: | am disappointed in the relative 25 school is more likely to go to college, to succeed in
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1 college, to get better jabs, to -- from the various 1 Q Okay.
2 studiesthat suggest that, if you have a better 2 A They might have comparisons between their
3 education, you're more healthy, participatein civic 3 school and the state average, and in addition to simply
4 dffairs and things of that -- 4 having the test scores, so to speak, they would have the
5 Q What about the quality -- I'm sorry, go ahead. 5 kinds of proficiency levels that we talked about
6 A Sol think there are a great number of benefits 6 yesterday, and in addition to that, some states might
7 of education, and | think if our system were more 7 make available to individual parents and students their
8 effective and efficient, it would benefit individual 8 actual scores.
9 studentsand their families, their parents, but also 9 Q Okay.
10 ther -- later on, when they get married and so on, 10 A Maybel left onething out too, which | think
11 would benefit our country as awhole. 11 issignificant, that increasingly, states are providing
12 Q Let medirect your attention, sir, to Page 12 12 that the same kind of information, not just on the score
13 of Exhibit 1. 13 at onetime, but the change from the previous year.
14 What sort of feedback do students get in North 14 Q Okay. Let me-- let medirect your attention,
15 Carolinafrom the assessment system utilized there? 15 sir, to Page 13. And the Ed Week study.
16 MS. KOURY: Objection. 16 Do you see that?
17 BY MR. ROSENBAUM: 17 A Yes.
18 Q Do you know? 18 Q Look at Number 8, assistance to low performing
19 MS. KOURY': Sorry. Overbroad. 19 schools.
20 Go ahead. 20 Do you see that?
21 THE WITNESS: | haven't made a specific study. | 21 A Yes.
22 BY MR. ROSENBAUM: 22 Q Aspart of Californias accountability system,
23 Q How about in Texas? 23 arethere provisionsfor the provision or delivery of
24 MS. KOURY: Same objection. 24 assistanceto low performing schools?
25 THE WITNESS: Same answer. 25 A Wadl, | takethisasacareful study, and | --
Page 442 Page 444
1 BY MR.ROSENBAUM: 1 | haven't done the study myself, but | have no reason to
2 Q Inany state? 2 doubt what it says.
3 A WEell, | know generally what kind of feedback 3 Q Wiéll, do you know of your own knowledge, sir,
4 students get in schoolsin statesin general, but | 4 what assistance, if any, is provided to low performing
5 haven't made specific studies of the two states you 5 schoolsas part of the California accountability system?
6 mentioned. 6 A No.
7 Q I'm--sure. 7 Q Haveyou made any inquiry to find out?
8 I'm thinking now, sir, about the accountability 8 A No.
9 tests, the tests that are administered as part of the 9 Q Okay. On Page 14, sir, Doctor, you talked to
10 accountability system. 10 me several timestoday and yesterday about value added.
11 Do you know what sort of feedback students get 11 A Yes
12 inany other state? 12 Q What doesthat mean, as you've used it?
13 MS. KOURY: Objection. Compound, overbroad. 13 A Generally speaking, it means taking into
14 THE WITNESS: Do | know what kind of feedback they | 14 consideration the gains that a student has made that --
15 get invarious states from the testing or accountability 15 and often it can be thought of asa-- to give an
16 program? 16 example, atest thisyear in relation to the test scores
17 BY MR. ROSENBAUM: 17 inthe previousyear. There arevariouswaysto
18 Q Yeah. 18 calculateit, but that isin essence.
19 A | would know generally, yes. 19 Q Doesthe California accountability system take
20 Q What do they get? 20 in consideration the gains a student has made from year
21 A Generally, they would have reports on their 21 toyear? Do you know?
22 schools as how their school ranked within their 22 A  When you say astudent, I'm not sure that it's
23 district, how their district might compare with other 23 calculated for individua student. My impression was
24 digtricts. | don't mean to say all states have this. 24 that it was done for awhole school.
25 I'm describing different variations. 25 Q Do you know that for afact?
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1 A | have-- 1 school on both occasions, which could be the very best
2 MS. KOURY: Objection. Argumentative. 2 waytodoit.
3 THE WITNESS: That's my best impression. But | 3 Q Does Cdliforniado that?
4 haven't -- | don't -- | haven't looked at it or gone 4 A | don't know.
5 into aschool to find out if that's actually been done. 5 Q Haveyou madeinquiry to find out?
6 BY MR.ROSENBAUM: 6 A No.
7 Q Okay. Do you know if it's done for individual 7 Q Directing your attention to Page 14, the
8 students? 8 O'Donnell program that you talk about, sir -- do you see
9 MS. KOURY: Objection. 9 that?
10 THE WITNESS: No. 10 A Yes.
11 MS. KOURY: Asked and answered. 11 Q My understanding from your text hereis that
12 THE WITNESS: | don't know. 12 thefoundation paid teachers and students a hundred
13 BY MR. ROSENBAUM: 13 dollarsfor each exam, AP exam, passed; is that right?
14 Q Okay. Each year, sir, in aschool, a cohort 14 A Yes.
15 leavesand anew cohort comesin; isn't that right? 15 Q Okay. Does the California accountability
16 MS. KOURY: Objection. Vague. 16 system pay students to pass exams or to do well on
17 Go ahead. 17 exams?
18 THE WITNESS: Wédll, it'snot a certainty, but | 18 A Not to my knowledge.
19 think in many instances that happens, yes. 19 Q Okay. Do you -- do you know, sir -- do you
20 BY MR. ROSENBAUM: 20 haveany -- any concerns about applying the
21 Q Wadll, isn't -- why isn't it acertainty? If 21 conclusion -- your conclusions with respect to the
22 you have amiddle school that's -- that deals with 22 O'Donnell program to the California accountability
23 Grades 7, 89, doesn't the 9th grade, by and large, 23 system?
24 leave and the 7th grade, by and -- a 7th grade come in? | 24 MS. KOURY: Objection. Vague.
25 A Oh, | misunderstood your question. | thought 25 THE WITNESS: | do have reservations.
Page 446 Page 448
1 you weretaking about students that might move away -- 1 BY MR.ROSENBAUM:
2 Q Yeah. 2 Q What are those reservations?
3 A -- students that might movein. 3 A Weéll, | haven't recommended it in the first
4 Q Yeah. I'mnot talking about -- | agree with 4  place, but it would be very, very expensive, and | would
5 you, there may be anumber of students who stay or go 5 liketo see more studies like this actually done before
6 away. But-- 6 launching something like thisin awhole state.
7 A Okay, thank you. | now understand, | think, 7 Q Do you personally advocate paying kids money to
8 your question. 8 dowell on exams?
9 Q Okay. 9 A 1 think it'savery controversial matter, and
10 A And what you say, | think, istrue. 10 1 -- 1 would advocate further experimentation of this
11 Q Okay. Doesthe API or the -- doesthe API take 11 kind.
12 into consideration the change in cohorts? 12 Q Okay. But failing that experimentation, do you
13 A | don't know. 13 personally advocate it, sitting here today?
14 Q Okay. Haveyou made any inquiry to find out? 14 MS. KOURY: Vague.
15 A No. 15 THE WITNESS: | think that this would be avery
16 Q Do you know if some states do? 16 radical thing to do, and | would not recommend it
17 MS. KOURY: Objection. Callsfor speculation 17 offhandedly.
18 beyond this expert's opinions. 18 BY MR. ROSENBAUM:
19 THE WITNESS: Only in ageneral sense. 19 Q Okay. Oneof your -- if | understand -- you
20 BY MR. ROSENBAUM: 20 know, | keep saying thiswrong. Y our achievement --
21 Q Weéll, I don't know what that means. 21 there are achievement factors? |sthat what they are?
22 A It -- what | mean by that is that states vary 22  What do you call them?
23 inthe sophistication of their systems, and some states 23 A | call them the nine factors or the nine
24 goasfar ashaving -- or restricting their indexes of 24 productivity factors.
25 value added to only the students that have been in the 25 Q All right. One of your nine productivity
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1 factorsdeals with motivation; isthat right? 1 causal uncertainties about it. But it -- both kinds

2 A Yes 2 need to betaken into consideration.

3 Q Andyou find motivation to be a-- one of a 3 Forgive mefor that long answer.

4 proven -- aproven -- strike that. 4 BY MR. ROSENBAUM:

5 You find that there'sa 5 Q No, no. | appreciateit.

6 scientifically-established relationship between 6 Does the California accountability system -- do

7 moativation and student achievement; isn't that right? 7 youknow, sir, if it has provisions for extrinsic

8 A Yes. 8 motivation?

9 Q Okay. Do you have any belief that any of 9 A Wéll, aside from what we've mentioned about
10 plaintiffs experts would disagree with that? 10 publicizing the test scores, | think that that would be
11 MS. KOURY: Objection. Vague, callsfor 11 oneexample.

12 speculation. 12 Q Areyou aware of any others?
13 Go ahead. 13 A No.
14 THE WITNESS: | don't know their views -- 14 Q Okay. Did you pay your son to get good
15 BY MR.ROSENBAUM: 15 grades?
16 Q Okay. 16 MS. KOURY: Objection. Vague. It goes beyond
17 A --onthat. 17 the-- callsfor speculation beyond this expert's
18 Q And do you -- have you ever written, sir, about | 18 opinions.
19 theimportance of intrinsic motivation? 19 THE WITNESS: | think -- | don't think | ever gave
20 A I'msurel've mentioned it in some of my 20 him money to get good grades.
21 writings. | don't recall right now. 21 BY MR. ROSENBAUM:
22 Q You'renot opposed -- | shouldn't read your 22 Q Okay. Maybeyou just answered this question.
23 report here as saying that you're opposed to intrinsic 23 Not just answered, but maybe you just previously
24 motivation? 24 answered this question.
25 MS. KOURY: Objection. Argumentative, vague. | 25 Do you have aview as to whether any of
Page 450 Page 452

1 BY MR. ROSENBAUM: 1 plaintiffs experts oppose the use of incentives as part

2 Q Orshould1? 2 of an accountability system?

3 MS. KOURY: Same objections. 3 MS. KOURY: Asked and answered, callsfor

4 THE WITNESS: Well, | think that -- | mean, aways 4 speculation.

5 what I'minterested in is causal effectsin 5 THE WITNESS: | don't know their views on that

6 achievement. And | think there have been demonstrations | 6 point.

7 that people respond to incentivesin awide variety of 7 BY MR. ROSENBAUM:

8 circumstances. 8 Q Or sanctions?

9 | think that intrinsic motivation in the first 9 MS. KOURY: Same objections.

10 placeisvery, very difficult to measure. Because you 10 THE WITNESS: | don't remember reading about that.
11 haveto ask people, and it's hard to know whether 11 BY MR. ROSENBAUM:

12 they'reredly intrinsically motivated or not or 12 Q Okay. Do you -- the Chicago study that you

13 relativeto someoneelse. Soit's, in the first place, 13 mentioned --

14 difficult to measure it. 14 A Excuse me. | sometimesthink of things after.
15 But secondly, even if you find a correlation -- 15 | do remember at least Jeanne Oakes had some
16 and | think that there are consistent correlations 16 reservations about -- | think what she called

17 between measures of intrinsic motivation and 17 motivational factorsin contrast to what she was

18 achievement, but we can be less sure about the causal 18 advocating. So | takethat as at |east some reservation
19 connection. So | would make that distinction. 19 by one expert about motivation. | don't know whether
20 | would also say, in favor of intrinsic 20 shemadeit extrinsic or intrinsic in mind.

21 motivation, that it is awonderful thing when it 21 Q What did you understand her to mean?

22 happens, because people that love their work often put 22 A In connection with this point?

23 huge amounts of effortsinto it, and sometimes that can 23 Q Yeah.

24 be even more important than extrinsic motivation. But 24 A | think she was contrasting what she was

25 inorder to recommend a program, | think there's some 25 advocating with a point of view that would be extrinsic
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1 motivation or possibly extrinsic motivation and saying 1 Sol wouldn't want to draw aradical recommendation that
2 that we could not rely upon motivation, but we had to 2 would suddenly be transferred here, because | think that
3 rely onregulation. 3 that would -- inthefirst place, it was a controversial
4 Q Okay. Wherein her report does she say that? 4 program, and -- I'm sorry, I'm giving a muddled answer.
5 MS. KOURY: Callsfor speculation, since hedoesn't | 5 Q Any other reservations?
6 havethereport in front of him. 6 A There may be cost implications about it. It
7 BY MR. ROSENBAUM: 7 may beakind of aviolation of local control. It would
8 Q I'mglad to put the report in front of you. 8 deny -- | think that we're talking about statewide
9 But are you confident that's her position? 9 policy, at least that's what | have in mind.
10 MS. KOURY: Argumentative. 10 Is that acceptable to you?
11 THE WITNESS. Well, it's -- it's some months ago 11 Q Ifitistoyou, sure.
12 thatl readit. Soit could bethat my memory is 12 A Okay. Well, if we'retalking about statewide
13 fallible. I thought | remembered some passage in there. 13 policy, it sort of denieslocal districts autonomy and
14 BY MR.ROSENBAUM: 14 discretion in designing their programs.
15 Q Okay. The Chicago study that you referred 15 Q Doesthe California accountability system,
16 to-- doyou seethat on Page 14? 16 sir -- do you know if the California accountability
17 A Yes 17 system provides for school autonomy over personnel and
18 Q Then it carries over to Page 15; is that right? 18 operations?
19 A Yes 19 MS. KOURY: Objection. Vague, ambiguous and
20 Q Okay. Do you have any concerns -- are you 20 overbroad.
21 familiar with -- strike that. 21 THE WITNESS: | don't know the extent to which
22 Isit part of the California accountability 22 those provisions are made.
23 system, sir, that students who lag behind national -- or 23 BY MR. ROSENBAUM:
24 I'll say state grade level standards are given the 24 Q Okay. Doyou know if the California
25 choice of being retained in a grade or succeeding in an 25 accountability system provides for competition from
Page 454 Page 456
1 intensive academic summer school program, asyou utilize 1 privately-governed schools?
2 that phrase -- those phrases in your report? 2 MS. KOURY: Objection. Vague, overbroad, callsfor
3 MS. KOURY: Objection. Vague. 3 gpeculation.
4 THE WITNESS: | don't know. 4 THE WITNESS: | don't know.
5 BY MR. ROSENBAUM: 5 BY MR. ROSENBAUM:
6 Q Okay. Doyou know if any school in California 6 Q Do you know if the California accountability
7 hasaprogram or policy such that studentswho lag 7 system provides for teacher discretion over teaching
8 behind national or state grade level standards are given 8 methods?
9 achoice of being retained in grade or succeeding in an 9 A 1 think that the -- the new legidlation shifts
10 intensive academic summer school program? 10 more-- it does provide some autonomy and discretion on
11 MS. KOURY: Objection. Vague, callsfor 11 thepart of districts, schools and teachers.
12 speculation. 12 Q Which new legislation are you talking about?
13 THE WITNESS: | don't know. 13 A The accountability legidlation.
14 BY MR. ROSENBAUM: 14 Q And give methe basis of your answer, please.
15 Q Do you have any concerns about utilizing the 15 A Becausel think it shiftsthe -- since we're
16 Chicago study that you're referring to for purposes of 16 talking about the division of labor, meaning that the
17 analyzing Cdlifornia's accountability system? 17 State of California, as we've talked about it, with the
18 MS. KOURY: Overbroad, vague. 18 various entitiesinvolved, the Governor, the Legidature
19 THE WITNESS: Y our question started out with do | 19 and the Department of Education, are taking more
20 have any reservations? 20 responsibility for setting goals and setting standards
21 BY MR. ROSENBAUM: 21 and measuring them and monitoring them, publicizing the
22 Q Yeah. 22 degreeto which they're attained, and this has the
23 A Yes, | would have reservations. 23 effect, in my opinion, of leaving more autonomy and
24 Q What would those reservations be? 24  discretion to local districts and schoolsto --
25 A Because Cdiforniais not the same as Chicago. 25 Q How -- sorry, go ahead.
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1 A To emphasize more how to accomplish the 1 Q Okay.
2 standards. 2 MR. HAJELA: Mark, can | ask one question so we
3 Q Your view isthat the California-- the 3 have--
4 legislation that created the California accountability 4 MR. ROSENBAUM: Not quite. Not quite. I'm sorry,
5 system enlarged teacher discretion over teaching methods | 5 | just want to --
6 fromwhat it previously was? 6 MR. HAJELA: That'sfine.
7 MS. KOURY: Objection to the extent that 7 MR. ROSENBAUM: -- finish thisup.
8 mischaracterizes his testimony. 8 Q Let meask you, sir, on Page 15 -- see the
9 BY MR. ROSENBAUM: 9 sentence -- again, you read as much as you'd like to.
10 Q | don't mean to characterize your testimony. | 10 I'm looking at the last sentence in Paragraph
11 just want to know if that's your position. 11 1. What -- "They had had extensive testing, school
12 A | think it encourages that division of labor 12 report cards, high school exit examinations, and
13 that I've described. 13 consequences for school staff."
14 Q Okay. Well, maybe you just answered that, but 14 Do you see that sentence?
15 isit your testimony that it increases teacher 15 A |do.
16 discretion over teaching methods? 16 Q Okay. Again, feel freeto look at as much as
17 MS. KOURY: Objection to the extent it 17 vyouliketo put it in a context with which you're
18 mischaracterizes histestimony. It's aso vague. 18 comfortable.
19 Answer to the extent you know. 19 What did you understand the word "extent" --
20 THE WITNESS: | think that the California 20 what did you mean by the word "extensive" there?
21 legidation reflects the national tendency these days 21 MS. KOURY': Objection to the extent that takes the
22 for peoplein governing positions to set standards and 22 phrase out of the context.
23 leave more and more control over operations, including 23 Go ahead.
24 teaching methods, to local decision making. 24 THE WITNESS: "Extensive" generally means -- and |
25 BY MR.ROSENBAUM: 25 think it meant in this case as well -- that more grade
Page 458 Page 460
1 Q Areyou opposed to restricting teacher 1 levelsor evendll grade levels were tested and all
2 discretion over teaching methods? 2 major subjects were tested.
3 MS. KOURY: Objection. Incomplete hypothetical. 3 BY MR. ROSENBAUM:
4 Sorry, were you finished? 4 Q Okay. And what did you mean by consequences
5 Objection. Incomplete hypothetical. 5 for school staff?
6 THE WITNESS: | think it's useful for teachersto 6 A Among other things, this might mean that the
7 have discretion over the methods that they use. 7 publication of the test scores would be gratifying to
8 BY MR. ROSENBAUM: 8 thosethat had high scores and had made good gains, that
9 Q Do you know the practices of Los Angeles 9 in some cases they would be threatened by reconstitution
10 Unified School District with respect to teaching 10 or replacement in the staff, that they might be -- the
11 reading? 11 students might be allowed to go to other schoolsin the
12 MS. KOURY: Objection. Vague and ambiguousand | 12 areaor that the school might be offered to be
13 overbroad, callsfor speculation. 13 chartered.
14 Go ahead. 14 MR. ROSENBAUM: Okay. | think we're at the
15 THE WITNESS: | haven't made a specific study of 15 breaking point.
16 that. 16 Can | ask you to come back after lunch and --
17 BY MR. ROSENBAUM: 17 MR. HAJELA: Sure.
18 Q Haveyou ever looked at a California School 18 MR. ROSENBAUM: Thisisthetime we said we'd take
19 Report Card? 19 our break.
20 MS. KOURY: Objection. Vague. 20 Q Youdoing al right?
21 Areyou referring to the -- well, never mind. 21 A Yes, thank you.
22 Go ahead. 22 MS. KOURY': Off the record?
23 THE WITNESS: | may -- | don't specifically 23 (Lunch recess taken from 12:11 p.m. to
24 remember doing that. 24 1:24 p.m.)
25 BY MR. ROSENBAUM: 25 BY MR. ROSENBAUM:
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1 Q You doing okay, Doctor? 1 A No.
2 A | am. Thank you. 2 Q Okay. Youknow, | don't think I've asked you,
3 Q Could you do meafavor? Could you take a 3 dr, what -- you are a proponent of accountability when
4 look, please, at Page 44 of Exhibit 1, your report. 4 it comesto education, "K" through 12 education; is that
5 A | haveit. 5 right?
6 Q Tl mewhat thatis. That'sTable 1, 6 A That's correct.
7 percentages of students meeting State and national 7 Q Tel mewhat you understand to be the values of
8 proficiency standards for eighth grade mathematics; is | 8 accountability for public education.
9 that right? 9 A Wadll, | think we did discuss that a bit
10 A That'sthetitle of thetable. 10 yesterday, but I'd be glad to --
11 Q Okay. 11 Q Sure
12 A Andinasensg | think it conveysthe meaning. | 12 A --mention it again.
13 Q Sorry? What? 13 | think my criterion for most of the things
14 A | think it conveys the meaning. 14 that I'm concerned about is achievement, and | think
15 Q Okay. How are -- the states go from 15 accountability --
16 Connecticut, at the top, to Louisiana, at the bottom? 16 Q Canl just ask you to spesk up alittle bit?
17 A Yes 17 A | think that my major criterion for evaluating
18 Q Tdl mewhat that order means. 18 policies and practices is whether they effectively raise
19 A Waell, they're actually in order of the 19 achievement or not. Secondly, cost effectively do that,
20 national, which isin the second numerica column. 20 within a-- traditionally, within the law. And I'm
21 Q Okay. 21 convinced that accountability in general and in human
22 A So you see Connecticut has a 34, then 22 dffairs, or at least American human affairs, with
23 Massachusetts, and they decline as you go down the 23  respect to American schools, promotes achievement.
24 table. 24 Q Okay. Do you have aview asto whether or not
25 Q Okay. 25 any of plaintiffs experts would disagree with the
Page 462 Page 464
1 A It could be ordered in any way, but that 1 statement you just gave?
2 enablesyou to compare states with respect to national 2 MS. KOURY: Objection. Callsfor speculation.
3 assessment scores. 3 THE WITNESS: | don't know their views on that.
4 Q Why did you choose to put them that way? Or 4 BY MR. ROSENBAUM:
5 did you choose to put them in that way? 5 Q Okay. Let medirect your attention again to
6 A | don't-- | think they may have been 6 Page 16 of Exhibit 1. And the first full paragraph
7 originaly reported that way, but | think it'sa 7 there. Again, fed freeto refer to whatever you'd like
8 reasonable way to report it, because you want to know 8 toget full context if you need to.
9 which states did well and which states did poorly, and 9 The first full paragraph reads, "Points 2 and
10 it makesit more visible that way. 10 3, contrary to plaintiff experts, establish that
11 Q And the states that did well at the top and 11 successful schools are autonomous over personnel,
12 statesdid poorly at the bottom? Am | reading that 12 operations, and teaching methods"; is that right?
13 right? 13 A Yes
14 A Yeah. 14 Q Which plaintiff experts are you referring to,
15 Q Letmeask you, sir, to look at Page 13 of your 15 sir?
16 report. 16 A | think that the general tenor of Jeanne Oakes
17 A I'mthere. 17 synthesisreport suggeststhat. | think that her
18 Q Okay. The Number 6 says, " Statewide student 18 special report on instructional meeting curriculum
19 identification system under development."” 19 suggeststhat, and the two that | concentrated on,
20 Do you see that? 20 Mintrop and Russell.
21 A Yes 21 Q Okay. And what do you mean by "autonomous" in
22 Q Do you know to what extent, if any, California | 22 that sentence?
23 has a statewide student identification system? 23 A It meansthat the staff within the school and,
24 A No. 24 to some extent, the local school board that governsit
25 Q Okay. Have you made any inquiry to find out? | 25 and other people that may be involved in the school can
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1 make decisions about the delivery of programs, selection 1 BY MR.ROSENBAUM:
2 of resources and have alot of flexibility on what they 2 Q Okay. Let megiveittoyou.
3 cando. 3 MR. ROSENBAUM: Okay. Let me mark as Exhibit 2 to
4 Q Okay. Andwhat in Russell's report causes you 4  this deposition a document, multi-page document, bearing
5 tobelieve that he takes an opposite point of view? 5 thecaption of this case and specificaly saying,
6 A | think that heiscalling for moreintense 6 "Expert Witness Declaration re Michael Russell.”
7 regulations of -- along with the general tenor of the 7 I'm going to have this marked and provided to
8 plaintiff'sside, of -- let me start that sentence over 8 you, Dr. Walberg, and I'm going to supply your counsel
9 again. 9 withacopy.
10 | think that heis at least sympathetic to the 10 (Plaintiff's Exhibit 2 was marked for
11 ideaof the general plaintiff position that heavy 11 identification by the court reporter.)
12 detailed regulation of operations would be desirable. 12 THE WITNESS: If | may, I'd like to refer to my
13 And| think that that might come at the expense of 13 ownreport, because | may have referred to it there.
14 outcome. And as| recall, too, that he even may make 14 BY MR. ROSENBAUM:
15 that distinction. 15 Q Sure. Let mejust ask you afew predicate
16 Q Okay. Incidentaly, do you -- when you say 16 questions, though.
17 “autonomous,” do you mean complete autonomy, absolute | 17 Do you see that Exhibit 2 in front of you at
18 autonomy? 18 thistime?
19 MS. KOURY: Vague. 19 A 1do.
20 THE WITNESS: No. 20 Q Would you mind just inspecting it? 1'm going
21 BY MR. ROSENBAUM: 21 tolet you spend as much time asyou'd likeonit. |
22 Q What do you mean? 22 just need to identify it for the record.
23 A Wadl, | think that they have to operate within 23 A Yes, thisappears to be -- the Plaintiff
24  thelegal constraints and the constraints of the -- 24 Exhibit Number 2 is called "Expert Witness Declaration
25 let'scdl it astate. Remember, I'm referring to three 25 of Michael Russell."
Page 466 Page 468
1 entitiesthere. 1 Q Okay. Andincidentaly, Doctor, under the
2 Q I don't know what that means. 2 dtatute and regulations that define California's
3 A The Legidlature, the State Department of 3 accountability system, are schools autonomous over
4  Education, and the school board. 4 personnel, operations and teaching methods, as you use
5 Q Wwdl-- 5 those phrases on Page 16 of Exhibit 1?
6 A The Governor. 6 MS. KOURY: Objection. Vague, overbroad.
7 Q I'msorry, go ahead. 7 THE WITNESS: | don't know the degree to which they
8 A Soyou have the -- you have to operate within 8 areautonomous with respect to the things you mentioned.
9 those constraints, and we have to be sure to follow 9 BY MR. ROSENBAUM:
10 civil rights procedures and not deny students entry into 10 Q Have you made any investigation or inquiry to
11 the school, things of that nature. 11 find out?
12 But aside -- within that framework, there are a 12 A No.
13 lot of decisionsthat could be made about how to teach, 13 MS. KOURY: Same objection.
14 what to teach, what textbooks to use, how much homework | 14 THE WITNESS: Sorry.
15 to assign, whether or not to have summer school and so 15 BY MR. ROSENBAUM:
16 on. And those are -- schoolsthat have that -- have 16 Q Go ahead, sir.
17 thoseoptions | would call more having a greater degree 17 A (Witness reviews documents.)
18 of autonomy. 18 THE WITNESS: May | have that question back?
19 Q Okay. Andtell me, sir, specifically with 19 (The record was read as follows:
20 respect to Russell, where does he take a different 20 "And tell me, sir, specifically
21 position with respect to autonomy over operations? 21 with respect to Russell, where does he
22 MS. KOURY: Objection. Asked and answered. 22 take a different position with respect
23 Go ahead. 23 to autonomy over operations?")
24 THE WITNESS: | need to go through his report in 24 THE WITNESS: | can give you one instance that |
25 detail. 25 mention in my own report that might save us some time.

43 (Pages 465 to 468)




Page 469

Page 471

1 BY MR.ROSENBAUM: 1 MS. KOURY: I'm going to object to the extent that
2 Q Wiédll, | want you to answer as fully and 2 itwasdready asked and answered. He had previously
3 completely asyou can. 3 given aresponseto that, and he was specifically now
4 A Weéll, without rereading the entire report, | 4 citing to you Russell's report, but you can continue.
5 can give you one example that would be helpful, and then 5 BY MR. ROSENBAUM:
6 | can go through the report as well. 6 Q Go ahead, you can answer.
7 Q Sure. 7 A | --when| view this-- or as| did view this
8 A It'safairly long report. 8 inthe context of Russell's report, he seemed to be
9 On Page 34 of my report. | quote Russall -- 9 emphasizing that these inputs would be measured and they
10 maybe | ought to give you a chance to find it. 10 would be monitored and they would be specified by the
11 Y ou both there? 11 State authorities and would be required in al schools
12 MS. KOURY: Hmm-hmm. 12 toalarger degree than they presently are. So that the
13 THE WITNESS: It'sredlly thefirst sentence. "My 13 extent to which these became regulations, people within
14 main argument in thisreport isthat California's 14 the schools, teachers, principals, even school boards,
15 accountability system, becauseit failsto measure 15 would have less autonomy to make the decisions
16 inputsthat determine the outputs it does measure, 16 themselves.
17 cannot provide information that will alow the State to 17 Q Makewhat decisions?
18 exercise leadership required to provide al students 18 A About what textbooks to use, whether to have
19 with the educational opportunities they are entitled 19 summer school, the length of homework, things of that
20 to." 20 nature.
21 BY MR.ROSENBAUM: 21 Q Doesthe California accountability system
22 Q Okay. How doesthat, in your mind, sir, 22 provide for any restrictions on what textbooks schools
23 demonstrate that Russell is opposed to the view that 23 aretouse?
24 successful schools are autonomous over their 24 MS. KOURY: Objection. Vague, overbroad.
25 operations? 25 THE WITNESS: | don't know this for certain. |
Page 470 Page 472
1 MS. KOURY: Objection to the extent it 1 haveanimpression, if you'd like that.
2 mischaracterizes his prior testimony. 2 BY MR. ROSENBAUM:
3 THE WITNESS: | may have even misunderstood the 3 Q Wiédl, you -- | want you to answer it asyou
4 question. 4 wishto answer. Don't guess, but | want you to give
5 BY MR. ROSENBAUM: 5 your best answer.
6 Q Wadll, let me -- let's go back. 6 MS. KOURY:: If you have abasisfor the answer,
7 You said -- 7 based on research that you've done, or an estimate,
8 MS. KOURY: | don't think he was finished with his 8 you'realowed to givethat.
9 answer. 9 THE WITNESS: That also includes research that I've
10 BY MR. ROSENBAUM: 10 read.
11 Q I'msorry, did you finish? 11 MS. KOURY: Right.
12 A 1think I'm al right. 12 THE WITNESS: Yes. | think that Cadiforniahasa
13 Q You write, at Page 16 of your report, "Points 2 13 reputation of being more prescriptive, with respect to
14 and 3, contrary to plaintiff experts, establish that 14 textbooks, than other states.
15 successful schools are autonomous over personnel, 15 BY MR. ROSENBAUM:
16 operations and teaching methods'; is that right? 16 Q Okay. And do you regard that as curtailing the
17 A Yes. 17 autonomy of schools over personnel, operations and
18 Q Andyou told me that one of the experts whom 18 teaching methods?
19 you'rereferring tois Russell. 19 MS. KOURY: Objection. Vague.
20 A Yes 20 THE WITNESS: Wéll, | -- when you say the words
21 Q Isthat right? 21 that followed over, may not affect those directly, but
22 A Yes 22 it could conceivably affect the selection of
23 Q Allright. I want to know how Russell, in his 23 instructional materials.
24 report, takes a position contrary to the position that 24 BY MR. ROSENBAUM:
25 successful schools are autonomous over operations. 25 Q WEél, do you have an opinion, sir, whether or
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1 not the California accountability system reduces the 1 Q Canyou tell me, sir, does Mr. Russell advocate
2 autonomy of schools over personnel, operations and 2 aparticular bureaucratic regulation or set of
3 teaching methods with respect to the selection of 3 bureaucratic regulations?
4 textbooks? 4 MS. KOURY: Objection -- I'm sorry, were you done?
5 MS. KOURY: Objection. Vague and overbroad. It's | 5 Objection. Vague, ambiguous, calls for
6 also been asked and answered. 6 speculation.
7 Go ahead. 7 THE WITNESS: | don't remember that in hisreport.
8 THE WITNESS: | think to the extent to which 8 | have theimpression that he would -- excuse me. Maybe
9 textbooks are limited in the chooses that can be made 9 | ought to have that question again.
10 may also have effects -- not only in the choices that 10 MR. ROSENBAUM: Sure. Go ahead.
11 could be made, obviously, but it could affect the 11 (Record read.)
12 teaching methods, because sometimes a particular 12 BY MR. ROSENBAUM:
13 textbook might require one instructional method over 13 Q I don't want you guessing. | want you to
14 another. 14 follow Ms. Koury's admonition as to how to answer the
15 BY MR. ROSENBAUM: 15 question.
16 Q Okay. Do you oppose that? 16 MS. KOURY: Callsfor speculation.
17 MS. KOURY: Objection. Vague. 17 Answer to the extent that you have a basis for
18 THE WITNESS: All these things have cost and 18 that, having read hisreport. Go ahead.
19 benefits. And | think that local autonomy can be very, 19 THE WITNESS: | don't remember an explicit
20 very valuable. So if you subscribe to the sorts of 20 description.
21 things, then thereis a sacrifice to local discretion, 21 BY MR. ROSENBAUM:
22 and which I think is a valuable thing to have within a 22 Q How about Mr. Mintrop? Does he -- does he set
23 school or adistrict. 23 out aspecific bureaucratic regulation?
24 BY MR. ROSENBAUM: 24 MS. KOURY: Objection. Vague, callsfor
25 Q If you've answered my question just tell me, 25 gpeculation.
Page 474 Page 476
1 sir, but I'm asking you: Do you oppose the -- what the 1 BY MR.ROSENBAUM:
2 Cadlifornia accountability system requires with respect 2 Q Or set of regulations?
3 totheselection of textbooks as reducing the autonomy 3 A Wédl, I'm not sure | would call them
4  of schools? 4 regulations, in the sense that it would be ready for
5 MS. KOURY: Objection. Asked and answered. He | 5 legidative enactment, but I do think that he calls for
6 just testified about that. 6 theinspectorate system, which would be aform of
7 MR. ROSENBAUM: He hasn't answered it. 7 regulation or could be considered to be aform of
8 Q Go ahead. 8 regulation.
9 A | seethisas, not opposition so much, but 9 Q Your testimony isthat Mintrop specifically
10 seeingit asacost to what you just described, and that 10 called for the inspectorate system, as utilized in Great
11 costislocal autonomy. So on those grounds | would 11 Britain?
12 havereservations about it. 12 MS. KOURY: Objection. Mischaracterizes his
13 Q Do you think the cost -- maybe you did just 13 testimony, or to the extent it does. Histestimony is
14 answer. 14 whatitis. I'm not sure that that was a question.
15 Do you think the costs outweigh the benefits? 15 BY MR. ROSENBAUM:
16 MS. KOURY: Objection. Asked and answered. 16 Q Isthat your testimony, sir, that, based on
17 THE WITNESS: |1 think that it is -- would be very 17 your reading of the Mintrop report, that he specifically
18 difficult to ascertain both the cost and the benefits. 18 callsfor the institution of the inspectorate systemin
19 BY MR. ROSENBAUM: 19 Cdifornia, asused in England?
20 Q Why isthat? 20 MS. KOURY': It's also argumentative and asked and
21 A Because| think that alarge, detailed and 21 answered.
22 complicated, expensive study would haveto be madeto | 22 Go ahead.
23 estimate the monetary costs, the cost of possible 23 THE WITNESS: | don't think that he recommends
24 psychological impairment, morale in the school district, | 24 exactly the English system, because obviously, there are
25 things of this nature. 25 historical precedents, laws and all those other sorts of
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1 things, but | think that he does recommend something 1 Q And | want to repeat that again, sir. You take
2 likethe English inspectorate. 2 all thetimeyou need. It's not afew minutes. You can
3 BY MR. ROSENBAUM: 3 doit. Weve got three more days, and we can come back
4 Q Téel me-- | want to know fully, sir, what you 4 onMonday. You take as much time as you need to find
5 think he recommends. 5 theexamplesthat you relied upon.
6 What's the system or set of bureaucratic 6 MS. KOURY: Beyond what's cited in your report.
7 regulations or the bureaucracy that, upon your reading 7 MR. ROSENBAUM: No. That's not my question.
8 of the Mintrop report, you state that he recommended? 8 THE WITNESS:. Okay. | think | understand your
9 MS. KOURY: Objection. It callsfor speculation. 9 question.

10 It'sasked and answered. 10 BY MR. ROSENBAUM:

11 He's already testified about this, not only 11 Q Thank you.

12 today, but yesterday, but go ahead, repeat your 12 A May | clarify one thing?

13 testimony. 13 Q Sure

14 THE WITNESS: | think he'srecommending asystemof | 14 A For now we're going to be looking only at the

15 bureaucratic regulations that would be brought about by 15 Russell report.

16 inspecting the schools with respect to specific 16 Q For right now.

17 operational requirements. |f we needed details on that, 17 A (Witness reviews documents.)

18 | would need to look through the whole report again. 18 Mr. Rosenbaum, one other question. Would you

19 BY MR.ROSENBAUM: 19 liketo have metry to find all instances or afew

20 Q Sure 20 more?

21 MR. ROSENBAUM: Let me mark as Exhibit 3 to this 21 Q All instances, sure.

22 deposition a document captioned of this case, titled 22 A (Witness reviews documents.)

23 expert witness declaration of Heinrich Mintrop, Ph.D. 23 Another question. May | mark this, so that |

24 Haveit marked and supply counsel with a copy of it and 24 can come back to it easily?

25 ask that it be placed in front of the witness, please. 25 Q Sure. | am -- unless you have an objection,

Page 478 Page 480

1 (Plaintiff's Exhibit 3 was marked for 1 Vanessa
2 identification by the court reporter.) 2 MS. KOURY: | prefer you -- yeah, go ahead.
3 BY MR.ROSENBAUM: 3 BY MR. ROSENBAUM:
4 Q I'mjust going to have you identify it, then 4 Q Just for the record, the Exhibit 2 you're
5 come back to something. 5 looking at, that has no -- using a pencil ?
6 A All right. 6 A Weél, I'mjust erasing it.
7 Q Okay. 7 Q No, no, no. You'rewelcome-- | just want to
8 A Thisisthe expert witness declaration of 8 make clear for therecord. You'refreeto do what you
9 Heinrich Mintrop, Ph.D. 9 like

10 Q That'sthe report you're familiar with? 10 You're using a pencil; isthat right?

11 A Yes. 11 A Yes.

12 Q Andit's been marked by the reporter as Exhibit 12 Q And there's no pencil marksin the report, as

13 3? 13 it standsright now; isthat right?

14 A Yes,itis. 14 A Wadl, I'm just looking --

15 Q Go back to the Russell report, please. 15 Q Widll, I just want to establish that the pencil

16 Any other example besides the examplesthat you | 16 marksareyours. No, go ahead and do it.

17 provided methat demonstrate to your satisfaction that 17 A Well, rather than confusing things, | think

18 Russell takes acontrary view to Points2 and 3that you | 18 [I'll just mark it on a separate piece of paper.

19 state establish that successful schools are autonomous 19 Q Do asyou choose, but you're certainly welcome

20 over personnel, operations and teaching methods? 20 tomarkit. I don't have any objection.

21 MS. KOURY: That he can think of, as he sits here 21 A (Witness reviews documents.)

22 right now, having reviewed it for afew minutes? 22 Q Doaoctor, you take as much time as you need. |

23 MR. ROSENBAUM: No, that's really an unfair 23 just want to reflect that it is 2:23 now. But you take

24 characterization, Vanessa. As| told him, he can take 24 al the time you want.

25 asmuch time as he wants. 25 A Thank you.

46 (Pages 477 to 480)




Page 481

Page 483

1 (Witness reviews documents.) 1 you read me the sentence or sentences that you're

2 Q Doctor, what page are you on? 2 referring to.

3 A 1I'm on Page Roman XX. 3 Do you mind doing that?

4 Q Okay. I'd be pleased to have you cite me what 4 A Sure.

5 examplesyou've found so far. 5 All right. One sentenceisjust about in the

6 Did you take notes during your review? 6 middle of the page, just alittle bit aboveit. It

7 A |did. 7 beginswith "Given thisrole."

8 Q How many pages? 8 Would you like me to read the sentence?

9 A Two. 9 Q You'retaking about the sentence that begins
10 Q Okay. 10 "Giventhisrole" and ends "knowledge developed"?
11 A Wédll, | should say a page and a half. 11 A Yes.

12 Q Okay. 12 Q Okay. Youdon't need to read it.

13 A That doesn't -- part of the first page has some 13 A All right.

14 notesfrom earlier. 14 Okay. The next exampleison Page VI.

15 Q I'mgoing to let you, obviously, look at them, 15 Q Page Roman numerd V17?

16 but I'd like to have those marked as Exhibit 4, please. 16 A Yes. Theseare all Roman numeral.

17 (Paintiff's Exhibit 4 was marked for 17 Q Thank you.

18 identification by the court reporter.) 18 A Thisisinthelast paragraph, and there'sa

19 BY MR. ROSENBAUM: 19 mention of focus on inputs and inputs affecting outputs

20 Q Go ahead. 20 and receiving the essentials required for learning.

21 A And you want examples of Points 2 and 3, which, | 21 Q Isthereaparticular sentence or sentence?

22 just to remind myself, iswhere he -- or Dr. Russell is 22 A Wall, | could -- | just made some notes on some

23 contrary to advocating the principle of school autonomy 23 of the phrasesin the sentences, but | could identify

24 over personnel and operations and teachers' discretion 24 the actua sentenceif it's helpful to you.

25 over teaching methods. 25 MS. KOURY': You should fully answer his question.
Page 482 Page 484

1 Q Yesh. 1 THE WITNESS: All right.

2 And just for the record, why don't you define 2 BY MR. ROSENBAUM:

3 what you meant by "autonomous' on Page 16 of your 3 Q Go ahead.

4 report. 4 A | needtofind it exactly.

5 MS. KOURY: That was asked and answered. 5 Q Oh, I'msorry.

6 MR. ROSENBAUM: It may have been. If you represent 6 A All right. Thefirst mentionisthe first

7 itwas, I'm glad not to repeat that. 7 sentenceinthelast paragraph, "A system like

8 MS. KOURY: I'll represent that it was. 8 Cdlifornids, which ranks rewards and punishes schools

9 MR. ROSENBAUM: Okay. 9 based upon outcomes without requiring and assisting them
10 MS. KOURY': If I'mwrong, you're welcome to ask it 10 to provide quality inputs, is not only extremely limited
11 againlater. 11 intermsof itsability to direct positive change, it is
12 MR. ROSENBAUM: Okay. 12 damaging in and of itself."

13 Q Go ahead, Doctor. 13 Q Okay. Thank you.

14 A With which question? 14 A And the next sentence -- actually, the next two
15 Q Youdontneedto-- | take Ms. Koury's 15 sentencesaso.

16 representation. 16 Q Okay.

17 Why don't you give me the examples that you 17 A I'll read those. "Such a" -- or should 1?

18 foundinthereview -- it's 2:31 -- asto the review 18 Q It'supto Ms. Koury, but you -- I'll take your
19 that you conducted. 19 representation it's the next two sentences.

20 A Okay. PagelV, at the center or middle of the 20 MS. KOURY: That'sfine.

21 page, Page -- these are all Roman numerals. 21 THE WITNESS: Okay. The nextison VII, near the
22 Q Okay. 22 top, and let meidentify it more precisely for you.

23 A PageVI. 23 (Witness reviews documents.)

24 Q Canyoutell me-- Page |V -- Page Roman 24 That's the first full sentence.

25 numeral 1V, and where are you saying, sir? Why don't 25 BY MR. ROSENBAUM:

47 (Pages 481 to 484)




Page 485

Page 487

1 Q Beginswith theword "while"? 1 Cadiforniago without the factors that matter most in
2 A Yes 2 improving their academic, social and work-related skills
3 Q Thank you. 3 and knowledge."
4 A Theninthe middle of that page -- let me find 4 Q Okay.
5 it 5 A And then the last paragraph on that page, four
6 (Witness reviews documents.) 6 linesup from the bottom, "Several other studies have
7 The sentenceis the third sentence in the first 7 daso shown that the quality of instruction that students
8 full paragraph, "Because these external factors play a 8 experience impacts their learning. When students are
9 rolein high test scores, they may be" -- "they may 9 repeatedly exposed to low quality teaching, their
10 overcome poor educational practices employed withina | 10 low" -- "their learning suffers. The State knows this.
11 high performance school." 11 The State also knows which schools have the highest
12 Q Okay. Thank you. 12 percentage of uncredentialed teachers. That is
13 A (Witness reviews documents.) 13 schools' -- going on to the next page -- "where low
14 And the next sentence also, "That is, a school 14 quality teaching is prevalent.”
15 could be high scoring on tests and meet performance 15 And then on the third line on Page I X, the
16 standards and accountability system, despite alow 16 sentence beginning, "In thisinstance, the State knows
17 quality of educational practices.” 17 that aparticular factor contributesto failure. 1t
18 Q Okay. Thank you. 18 even knows wherethat failure exists, but the systemis
19 A And the next sentence, "Requiring al schools 19 set up so that thisinformation is not valued and is
20 to placetheir performance in the context of the 20 effectively ignored.”
21 practices they employ, the resources they provide and 21 Q Okay.
22 the performance of schools that serve similar students 22 A Actudly, the last sentence of that paragraph
23 would be more likely to lead to improvementsin the 23 too, which continues, "Furthermore, unlike
24 quality of education." 24 uncredentialed teachers, most factors that impair
25 Q Okay. 25 student learning are not even measured by the State,”
Page 486 Page 488
1 A And also the next sentence, "By requiring all 1 andthen examples are given, inadequate facilities,
2 schoolsto consider the relationship between inputs and 2 textbook unavailability, et cetera.
3 outputs, inputs are more likely to occur in low as well 3 Next oneison Page VIX.
4 ashigh performance schools." 4 Q Do you have the cites on your notes?
5 Q Okay. 5 A They're rough cites about in what part of the
6 A That'sal | havefor that page. 6 page, liketop, middle and bottom.
7 Q Okay. Thank you. 7 Q Do you have words there or --
8 A Forgiveme. It'sthelast partial sentence, 8 A | took some words from the sentence to remind
9 whichisonthelast linethat begins with "without a 9 mewhich sentence --
10 full understanding of the factors that influence the 10 Q Canl just take alook at it, please?
11 final figures, whether they be the financia bottom 11 A Sure.
12 line, thetally of judging scores or summary of test 12 Q That'sfine. We can just keep thisasan
13 scores desirable, high performance numbers can be the 13  exhihit.
14 product of undesirable practices.” 14 A All right. May | get those notes back?
15 Q Okay. 15 Q Sure. | mean, they're Exhibit 4, and at some
16 A And the next sentence, "Little light is shed on 16 point we can make a copy, and they're going to be
17 the cause of undesirable outcomes." 17 attached to your deposition.
18 Q Okay. 18 A Okay.
19 A And then also on page Roman numera VIII. This | 19 MS. KOURY': I'm going to object to the extent that
20 isthefirst full paragraph, "Because the system does 20 those notes are used to answer his questions, since
21 not require schools to be accountable for adequately 21 those are notes, not his testimony about the specific
22 providing the inputs that will allow children to 22 examples he was purporting to give.
23 succeed," and then there's mentioning of various 23 BY MR. ROSENBAUM:
24 factors, "and because the State has no means to assess, 24 Q Okay. Dr. Walberg, have you -- have you
25 et done address schools' input needs, many students of 25 conducted any inquiry to determine whether or not there
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1 areany bureaucratic regulations that now exist asa 1 that question.
2 result of the California accountability system, such 2 Q Isoneof Mr. Russell's criticisms that the
3 that their costs outweigh their benefits, as you've used 3 Cdlifornia accountability system reduces the autonomy of
4 thoseterms? 4 teacherswith respect to curriculum and teaching
5 A No. 5 techniques?
6 Q Okay. Do you -- have you conducted any 6 MS. KOURY:: Callsfor speculation, the document --
7 analysisto determine whether any of plaintiffs experts 7 or Mr. Russell's report speaks for itself. Tothe
8 recommendations would supplant existing bureaucratic 8 extent that you're asking his opinion about those
9 regulations, so as to be more effective and cost 9 conclusionsis a separate question.
10 effective than existing regulations? 10 THE WITNESS: May | have that question again?
11 MS. KOURY: Objection. Overbroad, vague. 11 BY MR. ROSENBAUM:
12 THE WITNESS: Y our question began with have | 12 Q Sure.
13 conducted any studies? 13 Does -- isRussdll critical of Californids
14 BY MR. ROSENBAUM: 14 accountability system for limiting teacher autonomy in
15 Q Yeah. 15 curriculum and teaching techniques?
16 A Not -- 16 MS. KOURY: Objection. Vague.
17 MS. KOURY: Sorry, go ahead. 17 If you understand it, you can answer.
18 THE WITNESS: Not explicit studies, but | am aware | 18 THE WITNESS: Does he criticize the California
19 of the general tenor of their reports. 19 system for not regulating teaching methods/practices?
20 BY MR. ROSENBAUM: 20 BY MR. ROSENBAUM:
21 Q Okay. But -- maybe you just answered it. | 21 Q No.
22 don't want to belabor it. 22 Does he criticize the California accountability
23 Have you specifically looked into the question 23 system as reducing the autonomy of teachers with respect
24 whether or not any of the recommendations of plaintiffs | 24 to their teaching and curriculum techniques?
25 expertswould supplant existing bureaucratic 25 MS. KOURY: Objection. Vague.
Page 490 Page 492
1 regulations, so asto be more effective and cost 1 THE WITNESS: Wéll, | think in one way he does.
2 effective than the existing regulations? 2 Because he speaks about narrow -- problems of narrow
3 MS. KOURY: Objection. Again, vague and ambiguous | 3 testing.
4 and overbroad. 4 BY MR. ROSENBAUM:
5  THEWITNESS: | don't know. 5 Q Okay.
6 BY MR. ROSENBAUM: 6 A There may be other instances, too, that | can't
7 Q Youdon't know what? 7 bring to mind.
8 A | don't know whether the plaintiff experts have 8 Q Okay. Didyou mention that in your report?
9 subgtituted one set of -- if | understood your question, 9 A | think that | did, but | need to go over
10 are suggesting that the regulations that they're 10 carefully to be sure.
11 suggesting would supplant existing regulations. 11 Q It would be your practice to mention that in
12 Q You haven't looked specifically into that 12 your report?
13 question? 13 MS. KOURY: Objection. Vague, overbroad.
14 A I'msorry? 14 THE WITNESS: Wdll, if | -- if | waslooking at
15 Q You haven't looked specificaly into that 15 another scholar's report or another expert's report, |
16 question? 16 would -- | would criticize things that | think are
17 MS. KOURY: Objection to the extent that 17 inappropriate or ill-founded.
18 mischaracterizes his question. 18 BY MR. ROSENBAUM:
19 THE WITNESS: No. 19 Q Andyou think that's inappropriate and
20 BY MR. ROSENBAUM: 20 ill-founded?
21 Q Do you know how the State -- do you know 21 MS. KOURY: Objection. Vague.
22 whether the State now monitors textbooks in school s? 22 THE WITNESS: And the"it" refersto?
23 MS. KOURY: Objection. Asked and answered several 23 BY MR. ROSENBAUM:
24 times. 24 Q Russell'scriticism of the California
25 MR. ROSENBAUM: | think you'reright. Withdraw 25 accountability system as limiting teacher autonomy and
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1 curriculum and teaching techniques. 1 Q Did the independent analyses that you're
2 MS. KOURY: Objection. Mischaracterizes his 2 referencing -- did they specifically look into the
3 testimony. 3 question about whether or not one consequence of the
4 | think his answer was not specifically the way 4 systemisthe narrowing of the curriculum?
5 youworded it. 5 MS. KOURY: Objection. Vague.
6 MR. ROSENBAUM: Just make your objection, Counsel. 6 THE WITNESS: | think that they assume that a
7 THE WITNESS: | think he criticizes the California 7 certain narrowing would be constructive, because the
8 accountability system misguidedly for narrowing the 8 curriculum would be focused on what leadersin the state
9 curriculum to things that can be measured on tests. 9 felt was most important for studentsto learn.
10 BY MR. ROSENBAUM: 10 BY MR. ROSENBAUM:
11 Q Okay. My question's alittle bit different. 11 Q And you think that's what Russell's objecting
12 Soif I'm not being clear, | want to do better. 12 to?
13 Does Russdll criticize the California-- is 13 A 1 think hisworry is more whether these things
14 oneof -- strike that. 14 can betested with regular standardized tests,
15 Isone of California-- is one of Russell's 15 particularly those that are used in California
16 criticisms of the California accountability system that 16 Q When you say "these things," what do you mean
17 it reduces teacher autonomy when it comesto curriculum 17 by that?
18 and curriculum choices and teaching method choices? 18 A These what?
19 A I think | understand your question. My answer 19 Q When you say "these things," what do you mean
20 isthesame. 20 by that?
21 But may | expressit in my own words -- 21 A The standards, attain the standard proficiency
22 Q Sure 22 levels.
23 A --tobesure | understand? 23 Q You are aware that there are emergency
24 Q Sure 24 credentialed teachersin "K" through 12 public schools
25 A | think he has reservations about an 25 inCdifornia?
Page 494 Page 496
1 outcome-based system and that, particularly, he has 1 MS. KOURY: Asked and answered.
2 reservations about the tests used in California, 2 MR. ROSENBAUM: | know itis. It'sjusta
3 particularly the SAT 9 and other proposed tests, and he 3 predicate question.
4 inthat -- and that's -- | think one of the reasons for 4 THE WITNESS: | didn't hear you.
5 itishethinksit impairsor narrows the teacher's 5 BY MR. ROSENBAUM:
6 autonomy to choose teaching methods and textbooks to 6 Q You'reaware that --
7 those that can be measured in tests. 7 A | didn't hear your responseto --
8 Q Okay. And you think that's ill-founded? 8 Q Il wasjust being --
9 A | don't think he's made a strong case for it, 9 MS. KOURY: Doesn't matter.
10 and| don't agree with him. 10 BY MR. ROSENBAUM:
11 Q Haveyou undertaken any analysis to determine 11 Q | wasjust saying -- we have wasted more --
12 whether or not those practices exist? 12 thisisavery cost-ineffective thing we're doing right
13 MS. KOURY': Vague. 13 now.
14 THE WITNESS: In Cdifornia? 14 You're aware that there are emergency
15 BY MR.ROSENBAUM: 15 credentialed teachersin "K" through 12 public schools?
16 Q Yeah 16 A Yes
17 A No. 17 Q Do you have an opinion, Doctor, as to whether
18 Q Do you know if anybody has? 18 or not the hiring of those teachersis an exercise
19 A Wsdl, | think Mr. Russell did some analysis 19 of -- strike that.
20 dongthoselines. 20 Do you have an opinion as to whether or not the
21 Q Besides Mr. Russell? 21 hiring of emergency credentialed teachersin "K" through
22 A Wiéll, and aside from the things that we've 22 12 public schoolsin Californiais afunction of those
23 dready talked about and the independent analyses of the | 23 schools exercising autonomy, as you've defined that
24 Cdliforniatesting and accountability system, | don't 24 word?
25 know of anything else. 25 MS. KOURY: Objection. Vague, callsfor
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1 speculation beyond this expert's opinions. 1 Q Butif you're uncomfortable, take a --
2 THE WITNESS: I'm going to restate your question to 2 A No, go ahead.
3 besurethat | understand it. 3 Q Okay. Same question, Sir.
4 Y ou're asking me whether the schools have 4 Do you believe that in schoolsin California--
5 chosen to select uncredentialed teachers? 5 "K" through 12 public schoolsin Cdifornia, where
6 BY MR. ROSENBAUM: 6 teachers cannot assign textbooks to students because of
7 Q Yougave me adefinition of "autonomy." 7 their unavailability, that's a function of schools
8 A Yes 8 exercising autonomy, as you use that word?
9 Q AndI'm saying, isthat an example of the 9 MS. KOURY: Objection. Vague, overbroad,
10 exercise of autonomy, when schools choose to hire 10 argumentative, callsfor speculation beyond this
11 emergency credentialed teachers? 11 expert'sopinions.
12 MS. KOURY: Objection. Vague, callsfor 12 THE WITNESS: | don't understand the question.
13 speculation beyond this expert's opinions. 13 BY MR. ROSENBAUM:
14 THE WITNESS: | think it can be, actually, in some 14 Q Let'sassume there'saschool in California
15 cases constructive, and in other casesit can be 15 wherekids don't have -- where teachers cannot assign
16 unconstructive. | think it's not a particularly good 16 textbooks to their kids because they're not available,
17 example, because actually, it doesn't follow what the 17 okay? Youwith meso far?
18 legidation would like. But I'm also aware that some 18 A You mean there are no textbooks available?
19 uncredentialed teachers can do quite well in schools. 19 Q There are no textbooks available for their
20 BY MR.ROSENBAUM: 20 studentsin California-- not in California-- strike
21 Q But that's not my question. 21 that -- there are no textbooks available for their
22 My questionis. Do you have an opinion asto 22 studentsin the particular school where they're
23 when -- whether it's good or bad, that's not my 23 teaching, okay? So their kids don't have textbooks.
24 question. 24 My question to you is: Do you consider that an
25 A | see 25 example of those schools exercising autonomy, as you've
Page 498 Page 500
1 Q My questionis. With al the emergency 1 defined the word "autonomy"?
2 credentialed teacherswho are hired in "K" through 12 2 MS. KOURY: Objection. Incomplete hypothetical,
3 public schools -- do you think al their hiringsisa 3 callsfor speculation beyond this expert's opinions,
4  reflection of schools exercising autonomy, as you've 4 it'soverbroad and vague.
5 defined that word? 5 If you have an opinion, go ahead.
6 MS. KOURY: Objection. Vague, overbroad, callsfor 6 THE WITNESS: Wédll, I'd have to examine that
7 speculation beyond this expert's opinions. 7 particular school, study it and find out if --
8 THE WITNESS: | don't know. 8 BY MR.ROSENBAUM:
9 BY MR. ROSENBAUM: 9 Q What would you look for?
10 Q Haveyou made any inquiry to find out? 10 MS. KOURY: Objection. Incomplete hypothetical.
11 A (No audible response) 11 THE WITNESS: | think | would go in with an open
12 Q Do you know what percentage of emergency 12 mind, but among the things -- hypotheses that | might
13 credentialed teachers hired in the "K" through 12 public 13 entertainismaybeit'sall very progressive
14  education system in Californiais an exercise of schools 14 computer-assisted instruction, and so that might be --
15 autonomy, as you've defined that word? 15 that could conceivably be avery good thing.
16 MS. KOURY: Objection. Vague, overbroad, callsfor | 16 It's also -- several other possibilities are
17 speculation beyond this expert's opinions. 17 that the people within that school have decided to pay
18 THE WITNESS: | don't know. 18 themselvesvery, very high salaries and deny textbooks
19 BY MR. ROSENBAUM: 19 tochildren. Inwhich casel don't think that'sin the
20 Q Okay. 20 interest of the children. Sothere are agreat variety
21 A Mr. Rosenbaum, if you're pausing for a minute, 21 of thingsthat could happen, and | think that | would
22 | think I might like a short break. 22 need to make a study of it to determine whether it was
23 Q I'mgladto giveyou abreak. | just have one 23 an autonomous choice and whether it was a reasonable
24 more question in this series. 24 choice.
25 A Fine 25 BY MR.ROSENBAUM:
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1 Q What would the -- I'm not interested in the 1 BY MR.ROSENBAUM:
2 reasonable choice part right now. What I'm interested 2 Q Do you know what Concept 6 is?
3 inis-- what would be the criteriathat you would apply 3 A No.
4 to decide whether or not it was an autonomous choice? 4 Q Do you think overcrowding at a school, aswe
5 MS. KOURY: Objection. Incomplete hypothetical, 5 talked about that yesterday, is afunction of schools
6 cdlsfor speculation. 6 exercising autonomy, as you've used that word?
7 THE WITNESS: Wédll, | might not, in one sense, 7 MS. KOURY: Vague, overbroad, calls for
8 think that | wanted to make this the primary area of 8 speculation.
9 expertise -- or not expertise, but of a study for me to 9 THE WITNESS: Weéll, to the extent that the school
10 do. | would tend to look at whether the studentsin the 10 made the decision and considered various types of
11 school have gained on tests that tap the degreeto which | 11 tradeoffsto spending less on that and more on something
12 they've attained the standards. 12 else, | think that that -- to the extent that that is
13 BY MR. ROSENBAUM: 13 true, | think that it indicates a greater degree of
14 Q Okay. That's not my question. 14 autonomy in the schoal.
15 My question is. What criteria, if any, would 15 BY MR. ROSENBAUM:
16 you apply to determine whether or not therewas a -- 16 Q Okay. Do you know to what extent that is
17 thiswas an example of an exercise of autonomy? 17 true?
18 MS. KOURY: To the extent that you cut him off 18 MS. KOURY: Objection. Incomplete hypothetical.
19 while he was answering that question, it's asked and 19 BY MR. ROSENBAUM:
20 answered, but it's still an incomplete hypothetical, 20 Q InCdifornia
21 callsfor speculation. 21 MS. KOURY: Sorry. Incomplete hypothetical, calls
22 Go ahead. 22 for speculation.
23 BY MR.ROSENBAUM: 23 THE WITNESS: No.
24 Q Go ahead. 24 BY MR. ROSENBAUM:
25 A Widll, I'm going to go back to what | said 25 Q Let medirect your attention, sir, to Page 16
Page 502 Page 504
1 Dbefore, if | may. 1 of your report.
2 Q You can answer it any way you want. I'm just 2 Again, look at as much you'd like.
3 entitled to acomplete answer. 3 Y ou see -- at the bottom of the page, the last
4 Go ahead. 4  paragraph. "If students are to meet world standards" --
5 A 1 wouldlook at -- | would look at that and 5 actudly, the sentence begins with the word "first."
6 find out whether the students are achieving or not. And 6 "Fird, if students are to meet world standards, policy
7 if they were achieving, | would take as a hypothesis 7 makers and educators need to measure their progress and
8 there must be good things about -- | mean, they were 8 find out what works best."
9 achieving well, | would take it as a hypothesis there 9 Do you see that?
10 must be good things here. 10 A Yes
11 And one of the things | might entertain asa 11 Q Why is-- what's the basis for that statement?
12 hypothesisisthat perhaps they had more autonomy. 12 A | think it's useful to, as we've talked about,
13 Perhaps they had some terrific ideas. Perhaps there's 13 to have accountability, and especially accountability
14 some -- they chose to do these things and they didn't 14 that measures progress. And I think it's useful for
15 put aheavy emphasis or any emphasis on textbooks, they | 15 educators to be acquainted with professiond literature
16 used alternative procedures. 16 that indicates what things work best.
17 | do think it's arather unusual circumstance 17 Q Canyou tell me how you go about finding out
18 that I've actually never personally studied. Sothisis 18 what works best?
19 alittle bit hypothetical, and as | think | might have 19 MS. KOURY: Within the context of his previous
20 said earlier, I'd actualy like to go into the school 20 answer?
21 with an open mind to find out. 21 MR. ROSENBAUM: Yes.
22 Q Okay. 22 THE WITNESS: | think there are a number of ways.
23 MR. ROSENBAUM: All right. Let'stake our break 23 There are anumber of professional journas. Thereis
24 now. 24 the research organization, such as the American
25 (Brief recesstaken.) 25 Educational Research Association, the International
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1 Academy of Education, the U.S. Department of Education, 1 A Yes.
2 journas such as Educational Leadership that often have 2 Q Then | said -- my next question's: Did you
3 articleson things that work better than others. Phi 3 ever make any inquiry to find out?
4 DeltaKappan are other examples, and there are, of 4 A | did not.
5 course, other books on that subject. 5 Q Okay. Thank you.
6 In addition to that, professional associations 6 At the top of Page 17, first full paragraph, do
7 of various kinds have workshops and annual conventions 7 you seethe phrase "systematic testing"?
8 which they might -- not that they've done the research 8 A Yes
9 themselves, but they've synthesized research in a useful 9 Q What do you mean by that?
10 way and present it to practitioners. 10 A | think | had in mind when | wrote that that
11 BY MR. ROSENBAUM: 11 it was-- had some of the features that we talked about
12 Q Do you know if apart -- do you know, sir, 12 for agood testing program, that it was balanced,
13 whether a part of the California accountability system 13 comprehensive, made an effort to test all grade levels
14 involvesfinding out what works best, as you use that 14 and, asit saysin the rest of the sentence, provide
15 phrase? 15 useful information.
16 MS. KOURY: Objection. Overbroad, vague, calls for 16 Q Okay.
17 speculation. 17 A | think what also goes along with it isthe
18 THE WITNESS: | think it allows for it. | think 18 kinds of things we've been talking about, and that is
19 that professionals have the capacity to be members of 19 that in this context, whether there's -- the testing is
20 organizations and read the kind of books and articles 20 related to the standards.
21 andjournalsthat | had mentioned earlier. 21 Q Okay. Seewhereit says, "weekly or even more
22 BY MR. ROSENBAUM: 22 freguent examinations'? That's the next --
23 Q Doyouknow if that's taking placein 23 A Yes
24 Cdifornia? 24 Q -- paragraph.
25 A Well, I don't -- | have never -- | haven't 25 Isthat part of the California accountability
Page 506 Page 508
1 visited schools here, and | haven't interviewed 1 system, asyou understand it? Do you know?
2 teachers. Sol don't know the degree that California 2 A Well, I've been using the term -- and | think
3 would differ from any other state. 3 we both have been using the term as kind of the State
4 | guessthe exception thereis, as | mentioned 4 accountability system. But if we think broadly what
5 earlier, now that | think of it, | guess, yesterday, | 5 teachers do, then they're certainly free to have weekly
6 did givetaksto teachers herein Californiathe 6 testsand things of that nature. 1n some ways you could
7 last-- I don't know, 15 yearsor so. And so | was 7 say that an accountability system that emphasizes
8 awarethat there were teacher workshops and things that 8 outcomes, whether they're measured once ayear or more
9 | wasdescribing were available, and some at least were 9 frequently, also has atendency to encourage more
10 doingit. 10 freguent testing by classroom teachers using classroom
11 Q Do you know specifically, sir, whether or not 11 tests.
12 the Cdlifornia accountability system is being utilized 12 Q That's not exactly my question.
13 tofind out what works best? 13 Thefirst questionis: Isthere any part of
14 MS. KOURY: Objection. Vague, overbroad. 14 the Cdlifornia accountability system with which you're
15 THE WITNESS: | don't know. 15 familiar that specifically involves weekly or even more
16 BY MR. ROSENBAUM: 16 freguent examinations?
17 Q Okay. Whenyou say, sir, a Page 17, 17 MS. KOURY: Objection. Asked and answered to the
18 systematic testing -- that's at the top of the page -- 18 extent that he just provided the answer.
19 incidentaly, did you ever make any inquiry to find out 19 THE WITNESS:. Only inthe broad sense that | just
20 with respect to the prior question? 20 mentioned.
21 A I'msorry, | forgot what the question was. 21 BY MR. ROSENBAUM:
22 Q | wasasking you about what works best. Do you 22 Q Do you know if that in fact istaking placein
23 know whether or not the California accountability system | 23 any school in California?
24 isbeing utilized to find out what works best, and you 24 A Asaconsequence of the accountability --
25 gave meyour answer. 25 Q Yes.
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1 A The State accountability system? No. 1 reading in psychology and other fields and talking with
2 Q Did you ever make any inquiry to find out? 2 professionalsthat -- and being knowledgeabl e that
3 A No. 3 professional accountability is not necessarily desired
4 Q Okay. We'retalking about weekly or even more 4 by those who are being held accountable.
5 frequent examinations. 5 And the second part --
6 Y ou understood that was part of my question? 6 Q Why do you think that is?
7 A Yes 7 MS. KOURY: Objection. Vague.
8 Q Okay. Same question, sir, about two sentences 8 THE WITNESS: | think accountability can be
9 later. Seewhereit says, "frequent quizzes'? "In 9 painful. It canrequire more effort for people to
10 addition, frequent quizzes encourage studentsto be 10 comply withit. It may have the appearance of being
11 prepared for classes" -- 11 fair or unfair. It can lead to misunderstandings and
12 A Yes. 12 strife between managers and especially professionals but
13 Q -- doyou seethat? 13 other workers. Those are some of the reasons.
14 Do you know, sir, whether or not thereis any 14 BY MR. ROSENBAUM:
15 part of the California accountability system that 15 Q Okay. And then the second portion of that
16 involvesthe administration of frequent quizzes, asyou 16 sentence, sir? "But in education, our nation's welfare
17 usethat phrase? 17 and students lives are at stake."
18 A Only inthe sensethat | said before. 18 A And you want to know what | mean by that?
19 Q Doyou know if in fact, as a consequence of the 19 MS. KOURY: Thebasisfor --
20 Cadiforniaaccountability system, whether or not 20 BY MR. ROSENBAUM:
21 classrooms are administering frequent quizzes? 21 Q | want to know the basisfor it.
22 A I've not made any study of that or visited 22 A | think | discussed that earlier this morning,
23 classrooms, so | don't know. 23 when | talked about the benefits of education.
24 Q Okay. Page 17, sir. Third full paragraph, 24 Q Okay. Goto thelast sentencein that
25 "Few professionals or other workers want to be held 25 paragraph.
Page 510 Page 512
1 accountable; but, in education, our nation's welfare and 1 A Yes
2 students' lives are at stake." 2 Q Again, fedl freeto contextuaizeit if you'd
3 What do you mean by that? 3 like.
4 A | still haven't found it. 4 The last sentence says, “For childrenin
5 Q I'msorry. 5 poverty and related conditions, schools provide the best
6 A You said Page 17. 6 or only opportunity to rise above their circumstances.”
7 Q I did. Andit'sthe second sentencein the 7 What's your basis for that statement, sir?
8 third full paragraph. 8 A Thebasis of that statement is they may not
9 The paragraph begins, "Third." 9 have the opportunities to -- that have been generated in
10 Do you have the sentence in front of you? 10 their homes and neighborhoods and communities where they
11 A | haveit now. Yes, thank you. 11 may havethe possibility of being in a good school that
12 Q There's actualy two sentences there. So you 12 could help them or achieve tests that they have in the
13 can answer them separately or together, as you choose. 13 first 18 years of life, which is achievement and other
14 A Both the one that says, "Few professionals’ and 14 thingsthat schools hope to accomplish.
15 "Testshelp"? 15 Q Do you think any plaintiffs experts -- do you
16 Q "Few professionals or other workers want to be 16 haveaview, sir, whether any of the plaintiffs experts
17 held accountable; but, in education, our nation's 17 would disagree with that statement?
18 welfare and students' lives are at stake." 18 MS. KOURY: Objection. Overbroad, vague, calls for
19 By two sentences, | meant what's separated by a 19 speculation.
20 semicolon. 20 THE WITNESS: | don't know.
21 A Ah, okay. 21 BY MR. ROSENBAUM:
22 And your question is? 22 Q How about the sentence we went over afew
23 Q What'sthe basisfor that statement or 23 moments ago, the one that began, "Few professionals or
24 statements? 24 other workers'? Do you have aview as to whether or not
25 A Wadl, thefirst part is personal experience and 25 any of plaintiffs experts disagree with that
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1 statement? 1 weight those surveys should be given weight --
2 MS. KOURY: Same objection. Vague, overbroad, 2 MS. KOURY: Objection. Vague, overbroad.
3 calsfor speculation. 3 BY MR. ROSENBAUM:
4 THE WITNESS: | don't know. 4 Q -- by education theorists?
5 BY MR. ROSENBAUM: 5 MS. KOURY: Vague, overbroad, calsfor
6 Q Okay. Areyou aware, sir, of any surveys 6 speculation.
7 regarding the preferences of the public civic leaders 7 THE WITNESS: Wéll, | think education theorists
8 and students as to spending on education? 8 should know alot of things, and one of the things that
9 MS. KOURY: Objection. Vague, overbroad, calls for 9 they might want to know and should know about is
10 speculation. 10 particularly the thing that you asked me about.
11 BY MR. ROSENBAUM: 11 BY MR. ROSENBAUM:
12 Q It'sactually compound, but my question is -- 12 Q Why isthat important?
13 and you can break it down -- the public, civic leaders 13 A | think that it'sjust, to be an informed
14 and students. Y ou can talk about them as a group or 14 person in writing about education theory, you ought to
15 separate them. 15 be acquainted with public opinion, among other things.
16 A You were pointing at something in my report? 16 Q Just because it makes you awell-rounded person
17 Would it be something that | would refer to? 17 or for any other reason?
18 Q 1 just picked those words out. 1'm not asking 18 MS. KOURY: Objection. Vague.
19 you about the contents. | wouldn't do that. 19 THE WITNESS: Well, not so much because of a
20 MS. KOURY: Could you repeat the question, please? 20 well-rounded person but -- | thought you asked about
21 MR. ROSENBAUM: Y ou know what? I'll break it down. 21 education theorists.
22 Q Areyou aware, sir, of any surveysregarding 22 BY MR. ROSENBAUM:
23 theviews of the public towards more spending on 23 Q Yeah.
24  education? 24 Is there a specific reason or reasons, with
25 MS. KOURY: Objection. Vague, overbroad. 25 respect to educational theorists, that you think they
Page 514 Page 516
1 Go ahead. 1 ought to be knowledgeable about the public's attitudes
2 THE WITNESS: | am aware that studies have been 2 towards, say, education spending?
3 made of that question. 3 A Isthere aparticular reason why they should
4 BY MR. ROSENBAUM: 4  know?
5 Q Okay. And what studies are you referring to? 5 Q Yeah.
6 MS. KOURY: Same objection. Overbroad. 6 A And that's especially aside from what you
7 THE WITNESS: I'm not sure | can name them. | 7 mentioned earlier, to be awell-rounded person.
8 think that the Kappan has made surveys of that nature. 8 Q Yeah.
9 And there may be other groups as well. 9 A Yes, | think thereis.
10 BY MR. ROSENBAUM: 10 Q What isthat?
11 Q K-ap-p-an? 11 A | think that they are -- should be as well
12 A Yes 12 informed about educational matters.
13 Q Do you know what the results of those studies 13 Q How about public officials? Do you think they
14 are? 14 should pay attention to -- well, strike that.
15 A | don't remember them in detail. 15 Have there been surveys, to your knowledge,
16 Q Do you remember anything about them? 16 sir -- you know, I'm not just talking about California.
17 MS. KOURY: Callsfor speculation. 17 I'mtaking about anywhere in the country.
18 THE WITNESS: | only have such aweak impression, | 18 A That'swhat I'm assuming.
19 I'd rather not say. 19 Q That'swhat | thought.
20 BY MR. ROSENBAUM: 20 Have there been surveys, Daoctor, asto public
21 Q Okay. Do you know when those surveys were 21 preferencesregarding availability of textbooks for
22 undertaken? 22 students?
23 A 1 think that they've been done over a period of 23 MS. KOURY: Objection. Vague, overbroad, callsfor
24  perhapsthelast 10 or 15 years. 24 speculation.
25 Q Do you think those studies should be given 25 THE WITNESS: | don't know.
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1 BY MR.ROSENBAUM: 1 whole story, right?
2 Q Or conditions of facilities? 2 MS. KOURY: Objection --
3 MS. KOURY: Vague, overbroad, callsfor 3 BY MR.ROSENBAUM:
4 speculation. 4 Q Thereare some limitations -- I'm sorry
5 THE WITNESS: | don't know. 5 Vanessa-- there are some limitations that the public
6 BY MR. ROSENBAUM: 6 holds beyond -- in addition to the statements that
7 Q Haveyou ever made any inquiry/investigation to 7 I've-- that you've included on Page 19?
8 determine whether such surveys exist that | referred to 8 A Yes
9 inmy last two questions? 9 Q Okay. And my questionis: Isthere some
10 MS. KOURY: Compound. 10 reason why you did not specifically spell out what those
11 THE WITNESS: No. 11 limitations were?
12 BY MR. ROSENBAUM: 12 A Weél, I'm trying to remember what | was
13 Q InFootnote 28, sir, you state, as part of that 13 thinking at the time, but | think that they were
14 footnote, "It should be noted that the public sees some 14 probably -- part of it had to do with not everybody
15 limitations on current systems of accountability in 15 agreed, but part of it might have been some other items,
16 testing." 16 and | aso was motivated to some extent by concision.
17 Do you see that? 17 Therewas -- and some of these al'so may not have been
18 A Yes 18 very relevant to the point -- to the -- to the points
19 Q What'sthe basis for that statement, please? 19 that | was making.
20 A Therewere acouple of items-- | don't 20 Q Do you recall what the limitations were?
21 remember what they were -- that -- and | don't remember | 21 A No.
22 thefractions of people that had some reservations about 22 Well, | should say that | had mentioned one,
23 current accountability in testing. 23 that you don't have hundred percent in those columns.
24 Q Do you recal what limitations you're referring 24 Q Okay. Directing your attention to Page 21,
25 tohere? 25 looking at the bottom of the page, do you see there'sa
Page 518 Page 520
1 A Not offhandedly. 1 quotation from Russell?
2 Q Any reason you didn't include the specific 2 A Yes
3 attitudes either in the footnote or the text, why you 3 Q Here'sasentence from that -- the second
4  didn't spell them out? 4 sentence from that quote, " Setting aside the severa
5 MS. KOURY: Objection. Vague. 5 proposed and implemented versions of the current PSAA,
6 Go ahead. 6 Californiahas put into place five distinct systems
7 THE WITNESS: Wadll, | think | had -- if | look at 7 within aten-year period.
8 thetable on the next page, | have seven items about the 8 Isthat statement true or false, sir? Let me
9 public, and they're al generally quite favorable 9 dirikethat.
10 towardstesting and accountability. But not every one 10 Do you know if that statement's true or false?
11 wasfavorable, and there may have been acoupleother | 11 MS. KOURY:: Callsfor speculation.
12 itemsthat were less favorable than these, but | -- | 12 THE WITNESS: | don't know.
13 fdlt, just to beintellectually honest, | needed to note 13 BY MR. ROSENBAUM:
14 that, so if someone wanted to go look it up, they could 14 Q Okay. Didyou ever make any inquiry to find
15 dothat. 15 out?
16 BY MR. ROSENBAUM: 16 A No.
17 Q My question isalittle bit different. 17 Q Next sentence, "The current PSAA itself keeps
18 Is there any reason why you didn't put those -- 18 changing."
19 those statementsin the text of your report? 19 Do you know whether or not that statement is
20 MS. KOURY: Objection. Vague, callsfor 20 trueor false?
21 speculation. 21 A I'mnot sure| totally know the full meaning of
22 Go ahead. 22 that, but | would say that | don't know that that's true
23 BY MR.ROSENBAUM: 23 orfase
24 Q You assisted the reader in Footnote 28 tell -- 24 Q Okay. What's your understanding of what that
25 by telling the reader the table on Page 19 isn't the 25 means?
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1 A Wadll, | don't know whether it means changing 1 Q Didyou ever make any inquiry to find out what
2 annually or changing day by day or monthly or changing 2 proposition -- what impact Proposition 13 had on public
3 into atest -- doesn't seem to be very specific. Except 3 educationin California?
4 inthe next sentence he does seem to give an example. 4 MS. KOURY: Objection. Callsfor speculation
5 Q Okay. Let'sassumeit doesn't mean moment by 5 beyond this expert's opinions. It's also somewhat asked
6 moment or month by month, but that changes take place. 6 and answered.
7 My question to you is -- maybe you've aready 7 THE WITNESS: | don't know.
8 answered -- do you know whether that's true or false? 8 BY MR. ROSENBAUM:
9 A No. 9 Q Okay. You havedone analysis, sir, of -- well,
10 Q Okay. The next sentence -- 10 let me strike that.
11 A Wédll, | should say that | know that there have 11 Y ou have considered the question of whether or
12 been some changesin the Californiatesting system over 12 not classroom size reduction -- meaning the
13 thelast 20 years. 13 teacher-student ratios -- has a beneficial effect on
14 Q Okay. But this sentence uses the adjective 14 achievement; haven't you?
15 "current." 15 A The--
16 A Yes 16 MS. KOURY: Objection. Overbroad.
17 Q And your testimony isyou don't know whether 17 THE WITNESS: The verb was "studied," did you say,
18 that'strue or false, that sentence? 18 or "reviewed" or --
19 A Well, the sentence is almost 19 BY MR.ROSENBAUM:
20 self-contradictory, because it says current, but it says 20 Q Yeah, that'swhy | changed the verb.
21 it'schanging, and we've agreed that we're not talking 21 Y ou've thought about that question?
22 about days or months. So | don't -- I'm not sure | 22 A Yes, | have.
23 understand that sentence. 23 Q Haveyou yourself conducted an independent
24 Q Okay. Next sentence, "Recently, one of the 24 analyses?
25 'key components," in quotation marks, "of the PSAA 25 A Only in the sense that I've synthesized studies
Page 522 Page 524
1 system, Teacher Bonuses' -- cap "T," cap "B" -- "was 1 andI'maware of syntheses, and | have undoubtedly given
2 targeted for elimination by the Governor due to a budget 2 someeffect sizes of how big an effect class size
3 shortfall, and the State Board of Education is changing 3 reduction might have.
4 vendorsfor the State testing system.” 4 Q You've synthesized other scholars surveys?
5 Now, let's break that down. What about the 5 A Yes
6 "teacher bonuses' part of that sentence? Isthat true 6 Q And analyses,; isthat right?
7 orfase? Doyou know if that's true or false? 7 A Yes.
8 A | don't. 8 Q Okay. Haveyou -- do you know whether or not
9 Q What about the part regarding changing 9 therewas a classroom size reduction program in
10 vendors? Do you know whether that's true or false? 10 Cadlifornia?
11 A (No audible response) 11 A | do.
12 Q Do you know what Proposition 13 is? 12 Q And do you know what its impact was on staffing
13 A Not exactly. | havejust agenera 13 teachersin California schools with fully-credentialed
14 understanding of it. 14 teachers?
15 Q Do you have an opinion asto what impact it's 15 MS. KOURY: Objection. Callsfor speculation
16 had on public education in California? 16 beyond this expert's opinions, overbroad.
17 MS. KOURY:: Callsfor speculation beyond this 17 THE WITNESS: Wdll, | read alittle bit about it
18 expert's opinions. 18 inthepress. | haven't made an explicit study of it or
19 THE WITNESS: | haven't explicitly studied that, so 19 acareful review.
20 | don't want to guess about it. 20 BY MR. ROSENBAUM:
21 BY MR. ROSENBAUM: 21 Q Sotheanswer isno?
22 Q Okay. Do you know what AB 1275is? 22 MS. KOURY: Objection. Mischaracterizes his
23 A No. 23 testimony.
24 Q Didyou ever make any inquiry to find out? 24 BY MR. ROSENBAUM:
25 A No. 25 Q Weél, | don't want to mischaracterize your
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1 testimony. 1 BY MR. ROSENBAUM:
2 Do you know what impact, if any, it'shad on 2 Q Okay. Intheareaof "K" through 12 public
3 staffing classroomsin California public schools with 3 education, Doctor, do you believe that it's ever
4 fully-credentialed teachers? 4 judtifiable to not accommodate the preferences of the
5 A Notinany way that | could say as an expert 5 dectorate?
6 opinion. 6 MS. KOURY: Objection. Vague, incomplete
7 Q Okay. Arethere State statutes, sir, that deal 7 hypothetical, calls for speculation.
8 with the availability of textbooks? 8 THE WITNESS: I'd like the question read back.
9 MS. KOURY: Objection. Callsfor speculation. 9 BY MR. ROSENBAUM:
10 BY MR. ROSENBAUM: 10 Q Sure
11 Q InCdifornia 11 In your report you talk about preferences of
12 MS. KOURY: I'm sorry. Somewhat asked and 12 éelectorate.
13 answered. Objection. Callsfor speculation beyond this | 13 That's a phrase you use?
14 expert's opinions. 14 A Yes
15 THE WITNESS: | don't know. 15 Q What do you mean by that?
16 BY MR. ROSENBAUM: 16 A This meansthe preferences of the citizens if
17 Q Ever make any inquiry to find out? 17 they vote.
18 A No. 18 Q Okay. And my questiontoyouis: With respect
19 Q Arethere -- strike that. 19 to"K" through 12 public education, do you think it's
20 Do you have aview, sir, as to whether any of 20 ever judtifiable not to accommodate the preferences of
21 plaintiffs experts want a complete repeal of existing 21 the€lectorate?
22 legidation that sets up California's accountability 22 MS. KOURY: Objection. Incomplete hypothetical,
23 system? 23 callsfor speculation.
24 MS. KOURY: Objection. Callsfor speculation. 24 THE WITNESS: Yes.
25 It'salso overbroad. 25 BY MR. ROSENBAUM:
Page 526 Page 528
1 THE WITNESS: | don't know their views on that 1 Q Whenisthat, sir?
2 point. 2 A | think when it would beillegal, when it would
3 BY MR.ROSENBAUM: 3 violate legidation, when it would be arbitrarily
4 Q Do you have aview asto whether or not any of 4 discriminatory, and if it were -- well, | said illegal,
5 plaintiffs experts support a complete dismantling of 5 butif it were -- there were court orders against it.
6 the current accountability system? 6 Q Any other circumstances?
7 MS. KOURY: Objection. Callsfor speculation. 7 A Not that | can think of right now.
8 THE WITNESS: | don't know if anyone -- any of the 8 Q Tell mewhat you mean by illegal.
9 plaintiff expertswould call for a complete dismantling. 9 A Wadll, I think | sort of spelled it out in the
10 BY MR. ROSENBAUM: 10 last few phrases, against the law, against legislation
11 Q Doyou know if any of the plaintiffs experts 11 and against court rulings.
12 call for acessation of the administration of 12 Q Could it be against the Constitution too?
13 standards-based examinations for "K" through 12 students | 13 MS. KOURY: Objection. Callsfor alegal
14 in public schools? 14 conclusion, speculation.
15 MS. KOURY: Callsfor speculation. 15 THE WITNESS: Arewetaking about California?
16 THE WITNESS: No. 16 BY MR. ROSENBAUM:
17 BY MR. ROSENBAUM: 17 Q Sure.
18 Q Okay. Do you know if any of plaintiffs 18 A | don't know. | don't know the California
19 expertscall for -- are opposed to aligning curriculum 19 Congtitution.
20 with examinations administered to the state's public 20 Q What about the United States Constitution?
21 school students? 21 MS. KOURY: Cdlsfor alegal conclusion.
22 MS. KOURY: Callsfor speculation. It'salso 22 THE WITNESS: | think if it -- again, | agree, I'm
23 vague. 23 not claiming to be an expert on law, nor the
24 Go ahead. 24  Constitution. But you're asking me if -- if the school
25 THE WITNESS: | don't know. 25 officials should follow public preferences against the
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1 United States Constitution? 1 calsfor alega conclusion.
2 BY MR. ROSENBAUM: 2 THE WITNESS: How do you know if a school policy is
3 Q Yes 3 discriminatory against an ethnic group?
4 A Theanswer isno. 4 BY MR.ROSENBAUM:
5 Q Why isthat? 5 Q I'mtrying -- yeah. You gavethat asan
6 A | consider the U.S. Constitution our founding 6 example.
7 document, and | think from it all else follows. 7 A Yes
8 Q AtPage 24, sir -- I'm sorry, | just want to go 8 Q AndI'm trying to understand what you mean by
9 back to your prior answer. One more clarification, if 9 discriminatory.
10 you wouldn't mind. 10 A If it abridged their opportunities or it
11 When you used the phrase "arbitrarily 11 abridged their autonomy, if it -- and again, I'm talking
12 discriminatory,” what do you mean by that? 12 about legal issues here, and | want to -- | want to say
13 A If it were discriminatory against males or 13 that I'm not an expert on these issues.
14 females or one ethnic group or another or it were a 14 Q Okay.
15 geographic -- people who lived in a particular 15 A Butif it -- et me think about it for a
16 geographical area. | think those are some of the 16 minute.
17 examples. 17 | think | mentioned denied them opportunities,
18 Q What do you mean discriminatory against -- did | 18 autonomy inthedistrict, if it broke the law more
19 you say against aracial group? | don't want to 19 frequently against that -- or it violated the law more
20 misrepresent your words. 20 frequently against that particular group, | think those
21 MS. KOURY: I'm sorry, | couldn't hear you. 21 would be some examples.
22 BY MR. ROSENBAUM: 22 Q What do you mean by abridged?
23 Q | don't want to misrepresent your words. 23 A Lessened.
24 Did you say discriminatory against aracia 24 Q Okay. Doctor, | think you may have already
25 group? 25 answered this question, and if you have, just tell me
Page 530 Page 532
1 A Could we haveit read back? 1 that, okay?
2 (The record was read as follows: 2 Looking at Page 24, after your quotes --
3 "If it were discriminatory against 3 incidentally, do you know if there are any surveys about
4 males or females or one ethnic group or 4 how the public feels about Governor Davis's performance
5 another or it were a geographic -- 5 regarding "K" through 12 public education?
6 people who lived in a particular 6 MS. KOURY: Overbroad, callsfor speculation.
7 geographical area. | think those are 7 THE WITNESS: | don't know of any survey that has
8 some of the examples.") 8 looked specifically at K-12 education as by Governor
9 MR. ROSENBAUM: Okay. My mistake. | substituted 9 Davis.
10 "racial" for "ethnic." 10 BY MR. ROSENBAUM:
11 Q When you say discriminatory against one ethnic 11 Q Do you think if there were such asurvey,
12 group or another, what did you mean by that? 12 educationa theorists should pay attention to that?
13 A It could be the standard meanings from, say, No 13 MS. KOURY: Objection. Incomplete hypothetical,
14 Child Left Behind. Examples are African-American, 14 calsfor speculation.
15 Hispanicsor Latinos, Anglosor -- | think "racial,” as 15 THE WITNESS: | don't know.
16 thetermisused, isabroader and somewhat more 16 BY MR. ROSENBAUM:
17 controversial term. "Ethnic group” isinclusive and 17 Q Okay. Now, directing your attention to
18 lesscontroversia. 18 approximately the middle of Page 24, you can
19 Q Okay. Help me out here. 19 contextualize as much as you'd like.
20 What do you mean by -- | appreciate your 20 "Given such cuts, plaintiff experts cavalierly
21 clarifying what you mean by ethnic. What doyoumeanby | 21 recommend radical and costly recommendations that could
22 discriminatory against one ethnic group? How do you 22 draw funds away from successful programs already in
23 know if something's discriminatory against one ethnic 23 place, particularly standards-based reform.”
24 group, based on your understanding? 24 A | seeit.
25 MS. KOURY: Objection. Vague, overbroad. Also 25 Q Do you seethat?
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1 A Yes 1 Q Do you regard him as a competent researcher?
2 Q Now, put aside standards-based reform for a 2 MS. KOURY: Objection. Callsfor speculation.
3 moment. 3 THE WITNESS: | don't know him terribly well, but |
4 Have you conducted an analysis to determine 4  think the Rand Corporation isafairly well-regarded
5 what, if any, programs already in place are successful, 5 think tank.
6 asyou usethat term? 6 BY MR.ROSENBAUM:
7 A InCdifornia? 7 Q Okay. Asyou read the report, did you consider
8 Q Yeah 8 the methodology that was utilized to reach the
9 MS. KOURY: Objection. Vague. 9 conclusions?
10 THE WITNESS: | haven't made an explicit study of | 10 A | don't remember the report very well right now.
11 that, but | am aware that in every state -- and | have 11 Q Okay. Would you have any problems, sir, with
12 noreason to believe that California's different -- that 12 abolishing the classroom size reduction program in
13 schoolsvary in their effectiveness and efficiency, and 13 Cdlifornia?
14 thereasons why they may be effective or efficient is 14 MS. KOURY: Objection. Callsfor speculation
15 that some use more successful programs than others. 15 beyond this expert's opinions; also, overbroad and an
16 BY MR.ROSENBAUM: 16 incomplete hypothetical.
17 Q Okay. And do you know if anyone in the State 17 THE WITNESS: No objectionsto that particular
18 of California has undertaken an analysis to determine 18 legidation cometo my mind, aswesit here. To
19 which programs are successful ? 19 abolishing, that isto say.
20 MS. KOURY: Objection. Overbroad. 20 BY MR. ROSENBAUM:
21 BY MR. ROSENBAUM: 21 Q Okay. Do you know how much money that would
22 Q Asyou usethat word. And I'mtaking 22 save?
23 about "K" through 12 public education programs. 23 MS. KOURY: Objection. Callsfor speculation
24 MS. KOURY: Overbroad, callsfor speculation. 24 beyond this expert's opinions. It's also an incomplete
25 THE WITNESS: Wéll, | am aware that therearea 25 hypothetical.
Page 534 Page 536
1 great number of educational researchersin California, 1 THE WITNESS: | don't know.
2 and they have studied questions of quality of teaching 2 BY MR. ROSENBAUM:
3 andthings of that nature. So | think that studies have 3 Q Okay. Doyou -- you have repeatedly expressed
4 been done here. 4 objectionsto bilingual education?
5 | can't name one, aswe sit here, but | have 5 MS. KOURY: Objection. Mischaracterizes his prior
6 every reason to believe that California, being abig 6 testimony.
7 state and having a number of distinguished universities 7 THE WITNESS: Y ou mean in my writings?
8 that have been interested in such problems, have studied 8 BY MR. ROSENBAUM:
9 thisto some extent. 9 Q Yeah.
10 BY MR. ROSENBAUM: 10 A | have serious reservations about bilingual
11 Q Do you know how much money was spent in 11 education, asit's been practiced.
12 Cadiforniaon classroom size reduction? 12 Q Okay. And do you -- would you have any
13 A No. 13 objection -- do you know how much money it would save
14 Q Do you consider classroom size reduction a 14 Cadliforniaif bilingual education were abolished?
15 successful program? 15 MS. KOURY: Objection. Callsfor speculation
16 MS. KOURY: Objection. Callsfor speculation. 16 beyond this expert's opinions. It's also an incomplete
17 THE WITNESS: In California? 17 hypothetical.
18 BY MR. ROSENBAUM: 18 THE WITNESS: Not if more effective programs were
19 Q Yes. 19 putinplace.
20 A | read aRand report that was not favorable 20 BY MR. ROSENBAUM:
21 towardsthe results. It didn't seem to indicate that 21 Q Youdon't -- what's the question -- what's
22 class size reduction had had the positive benefits that 22 your -- what's your answer? Y our answer is that you
23 had been hoped for. 23 don't know how much it would save?
24 Q That's Brian Stecher's report? 24 A (No audible response)
25 A | think he may have been the author. 25 Q My questionis: Do you know how much it would
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1 save-- strikethat. 1 Q Ineffective, you mean?
2 Y ou don't think bilingual educationis 2 A Pardon me?
3 successfully improving student achievement; is that 3 Q Ineffective.
4 right? 4 A Yeah, ineffective.
5 MS. KOURY: Objection. Callsfor speculation 5 But | would say, on average, they've been less
6 beyond this expert's opinions. 6 effectivethan are desirable, and | think that other
7 THE WITNESS: | think, by and large, bilingua 7 solutions to that problem should be considered.
8 education -- or sometimes called transitional bilingual 8 Q Okay. Andwould you have any objection to
9 education -- has not promoted effectively the learning 9 replacing existing special education programsin
10 of English language learners. 10 Cadiforniathat are, in your judgment, ineffective and
11 BY MR. ROSENBAUM: 11 not cost effective with other programs to assist the
12 Q Okay. And you aso think there are more 12 disabled?
13 cost-effective ways of assisting English learnersto 13 MS. KOURY: Objection. Callsfor speculation
14 learn English; isn't that right? 14 beyond this expert's opinion. It's also an incomplete
15 A Yes. 15 hypothetical.
16 MS. KOURY: Objection. Callsfor speculation 16 THE WITNESS: If | understood your question -- I'm
17 beyond this expert's opinions. 17 going to answer fully to be surethat | understood it.
18 THE WITNESS: Yes. 18 BY MR. ROSENBAUM:
19 BY MR. ROSENBAUM: 19 Q Sure
20 Q Okay. Would you have any objection to 20 A That if we have effective or cost effective, or
21 abolishing bilingual education in Californiaand 21 both, programs for special education relative to those
22 replacing it with those cost-effective methods? 22 that arein place now, then | would recommend new
23 MS. KOURY: Objection. Incomplete hypothetical, 23 programs.
24 callsfor speculation beyond this expert's opinions. 24 Q Do you know how much money that would savein
25 THE WITNESS: Weéll, | would have some of thesame | 25 Cadlifornia?
Page 538 Page 540
1 reservationsthat | expressed about radically changing 1 MS. KOURY: Objection. Incomplete hypothetical,
2 Cdiforniapolicy. | would want to study it and so on. 2 callsfor speculation beyond this expert's opinions.
3 But offhandedly, | think, as a genera principle, if we 3 THE WITNESS: Well, | didn't mean to imply that it
4 could either save money or have more effective programs, 4 would save any money at all, because | mean, one thing
5 we ought to do that. 5 that could be doneis you would spend the same amount of
6 BY MR. ROSENBAUM: 6 money and you would choose more effective programs and,
7 Q Okay. And you also have expressed objection to 7 therefore, wouldn't necessarily save money, but it would
8 gpecid education, asit's practiced in the United 8 bemore effective.
9 States; isthat right? Specia education policies and 9 BY MR.ROSENBAUM:
10 programs? 10 Q Okay. But one of your objections to many
11 MS. KOURY: Objection. Vague, overbroad. 11 special education programsis that they're not cost
12 THE WITNESS: Yes. 12 effective; isn't that right?
13 BY MR. ROSENBAUM: 13 MS. KOURY: Objection. Misleading, also calsfor
14 Q Okay. And you think there are more effective 14 speculation beyond this expert's opinions.
15 and cost-effective ways of assisting disabled children 15 THE WITNESS: | think I've emphasized more
16 than present special education policies and programs; is 16 effectivenessin my writings several years ago on
17 that right? 17 specia education, and |'ve sometimes noted that it's
18 MS. KOURY: Objection. Overbroad, calsfor 18 extremely expensive. But | don't want to single out
19 gpeculation beyond this expert's opinions. 19 cost effectiveness alone, because I'm also interested in
20 BY MR.ROSENBAUM: 20 effectiveness.
21 Q AndI'musing "effective" and "cost-effective" 21 BY MR.ROSENBAUM:
22 asyou've used it throughout your report. 22 Q Do you know what Proposition 98 is?
23 A Wadll, | don't want to say that all special 23 A No.
24 education programs are effective, but by and large, many 24 Q Do you consider yourself an expert on
25 of themare. 25 Cadlifornids school funding system?
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1 A No. 1 Q Were you sent the entire deposition or portions
2 Q OnPage 25, sir, "If the state” -- I'm looking, 2 ofit?
3 dir, at the second full paragraph. 3 A | don't remember.
4 "If the state were to mandate the budget for 4 MS. KOURY: That assumes facts.
5 textbooks and instructional mediafor al schools, 5 BY MR. ROSENBAUM:
6 plaintiff expertsargue, it would amount to alavish and 6 Q Wereyou sent Jeanne Oakes's deposition?
7 unpromising experiment on 6 million California children 7 MS. KOURY: Objection. Assumes facts.
8 and youth, since the effects and costs are unestimated.” 8 THE WITNESS: I'm sorry, | didn't hear what you
9 Do you see that? 9 said.
10 A Yes 10 MS. KOURY': It'sokay.
11 Q Okay. When you say mandate the budget, what do | 11 THE WITNESS: | don't remember receiving Jeanne
12 you mean by that? 12 Oakes's deposition.
13 A It would mean that the State would say exactly 13 BY MR. ROSENBAUM:
14 how much would be spent on textbooks of a particular 14 Q Orany partsof it?
15 kind. 15 A No.
16 Q And using that definition, sir, which of 16 Q No, you don't remember?
17 plaintiffs experts argue for that result? I'll restate 17 A | don't remember.
18 the question. 18 Q How about Mintrop? Did you receive either all
19 Do you know whether or not it's the view of 19 of Mintrop's deposition or parts of Mintrop's
20 plaintiffs-- any of plaintiffs experts to endorse that 20 deposition?
21 result? 21 A | don't remember that either.
22 MS. KOURY: Objection. Vague. 22 Q How about Koski's deposition?
23 THE WITNESS: I'm not sure that they have gone to 23 A Whose?
24 that extreme and stated it as explicitly as that. 24 Q Bill Koski.
25 BY MR. ROSENBAUM: 25 A | don't remember it.
Page 542 Page 544
1 Q Okay. Areany of the recommendations of 1 | think | should also mention that | may have
2 plaintiffs experts, in your judgment, incompatible with 2 been sent lots of thingsthat | didn't examine. So I'm
3 theNo Child Left Behind Act? 3 alittle-- when | say | don't remember, | could have
4 MS. KOURY: Objection. Vague, calls for 4 received it but just didn't remember it.
5 speculation. 5 Q Canyou think of anything you received that you
6 THE WITNESS: | think that the general thrust of 6 didn't examine?
7 the-- severa of the expertsisto put more resources 7 A No.
8 into the measurement of monitoring of inputs and, to 8 Q Looking, sir, at Page 26, do you see where it
9 some extent, that would draw time, energy and money away 9 says, "Cdifornias standards-based accountability is
10 from outcome evaluation, which is presently featured in 10 compatible with the substantial requirements of" --
11 Cdlifornia-- state of California schools, and also, it 11 A Excuse me, | haven't found it yet.
12 would tend to make it more difficult to enact No Child 12 Q I know. My mistake.
13 Left Behind legidation, which also emphasizes outcomes. 13 A What paragraph?
14 BY MR.ROSENBAUM: 14 Q I'mlooking in the carryover paragraph from
15 Q Areany of the recommendations of plaintiffs 15 Page?25. And | inadvertently started in the middle of
16 experts, in your judgment, violative of the No Child 16 the sentence, which | apologize. So let's start at the
17 Left Behind Act? 17 beginning of the sentence.
18 MS. KOURY: Objection. Callsfor alegal 18 "Unlike operationa mandates preferred by
19 conclusion, callsfor speculation. 19 plaintiffs, moreover, Californias standards-based
20 THE WITNESS: | wouldn't use such a strong verb. 20 accountability is compatible with the substantial
21 BY MR.ROSENBAUM: 21 requirements of the new Federal No Child Left Behind
22 Q Okay. Didyou read al of Dr. Russell's 22 Act."
23  deposition? 23 Do you see that?
24 A | don't remember whether | read every word on 24 A Yes.
25 every page. 25 Q Thesubstantial requirementsthat you're
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1 referring to there, do you consider any of those 1 other ways besides what you've just defined?

2 requirements as interfering with local control, as 2 MS. KOURY: Objection. Callsfor alega

3 you've defined that in your report? 3 conclusion, also an incomplete hypothetical, calls for

4 MS. KOURY: Objection. Vague. It'saso compound. 4  speculation.

5 THE WITNESS: 1 think that the No Child Left Behind 5 THE WITNESS: | don't understand the question.

6 Act could have that effect. 6 BY MR. ROSENBAUM:

7 BY MR. ROSENBAUM: 7 Q You gave me one example of how it could

8 Q Okay. Andwhen | said loca control, that's a 8 interfere with autonomy. Y ou talked about the

9 synonym, in your mind, for the autonomy of local school 9 possibility of withholding funds.

10 boards; isthat right? 10 Am | getting that right?
11 A And schooals. 11 A Yes
12 Q And schools, yeah. 12 Q Arethere other examples that you can think of
13 And what requirements -- 13 with respect to the substantial requirements of the No
14 A By theway, to be complete, the central office 14 Child Left Behind Act that, in your judgment, would
15 administrators. 15 interfere with the autonomy of local school boards,
16 Q Thank you. 16 loca schools and administration and staff?
17 Can you give me the basis for that answer with 17 MS. KOURY: Callsfor speculation.
18 respect to those requirements? That's an inelegant 18 THE WITNESS: Y ou mean would there be any other
19 question. 19 influence of No Child Left Behind aside from withdrawing
20 What requirements are you referring to? 20 federal funds?
21 MS. KOURY:: Inthat particular sentence? 21 BY MR.ROSENBAUM:
22 MR. ROSENBAUM: In hislast answer. 22 Q Yes. That affects the autonomy of local
23 THE WITNESS: | need to have my answer read back. | 23 entities.
24 MR. ROSENBAUM: Sure. 24 A It'sconceivable to methat it could.
25 (The record was read as follows: 25 Q Andwhat'sthe basis for that answer, please?
Page 546 Page 548

1 "'Unlike operational mandates 1 A | think that it's going to make outcomes even

2 preferred by plaintiffs, moreover, 2 more salient than they are today, and that it will call

3 Cadlifornia's standards-based 3 even more attention to that. And so it's possible that

4 accountability is compatible with the 4  districts and schools may need to conform more fully to

5 substantial requirements of the new 5 State standards and possibly, in the long-term future,

6 Federal No Child Left Behind Act.' 6 tonationa standards.

7 "Do you see that? 7 Q Do you find that objectionable?

8 "A Yes. 8 MS. KOURY: Objection. Vague.

9 "Q The substantial requirements 9 THE WITNESS: | think that there's some -- asl've
10 that you're referring to there, do you 10 said with many of these things, some cost and benefits.
11 consider any of those requirements as 11 BY MR.ROSENBAUM:

12 interfering with local control, as 12 Q Okay. Tell mewhat you think the costs are,

13 you've defined that in your report? 13 dir.

14 "A | think that the No Child Left 14 A | think it isacost to the American tradition

15 Behind Act could have that effect.") 15 of local control of schoolsin many respects, and also,
16 BY MR.ROSENBAUM: 16 weve had atradition of State control of schools. And
17 Q Tell methebasisfor that answer, sir. 17 tothe extent that the act may be carried forward, there
18 A 1 think that No Child Left Behind Act could -- 18 isapossible threat to autonomy of schools, districts
19 may threaten the autonomy of states and districts and 19 and states.

20 schools, to some extent, because my understanding of the | 20 Q Canyou think of other examples besides the two
21 actisthat if schoolsdon't conform sufficiently to 21 you've given me?

22 that act, thereis athreat that the federal funds would 22 A Examples of?

23 bewithdrawn. 23 Q How it could interfere with local -- with the

24 Q Okay. Couldit -- could it interfere with the 24 autonomy of local entities.

25 autonomy of local school boards and staff and schoolsin | 25 MS. KOURY: Objection. Callsfor speculation.
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1 THE WITNESS: Wéll, | could give you some 1 Have | understood you correctly?
2 hypotheticals, if that would be useful. 2 MS. KOURY: Somewhat mischaracterizes his
3 BY MR.ROSENBAUM: 3 testimony.
4 Q Sure 4 THE WITNESS: | think maybe | -- my mind wandered
5 A We'retalking about those anyway, because we're 5 or something. | think some points | was talking about
6 taking about what might happen in the future. 6 the cost of autonomy, and then when | mentioned federa
7 Q Sure 7 funds being withdrawn, | was talking more about
8 A Well, it could be that states, Californiaand 8 financial costs.
9 other states, that do receive considerable federal 9 BY MR. ROSENBAUM:
10 funds, if they were sufficiently worried about it, could 10 Q Okay. Regarding the costs of autonomy that you
11 be even more prescriptive than they presently are with 11 identified with respect to the consequences of the No
12 respect to local districts and schools, and they may do 12 Child Left Behind Act, have you, in your own mind,
13 that with respect to either outcomes or inputs or both. 13 weighed those costs against the benefits from the No
14 Q Doyouthink, sir, that -- the reduction of the 14 Child Left Behind Act and decided whether or not the
15 fundsthat we're talking about, do you think that that 15 benefits outweigh the cost?
16 would have a deleterious effect on studentsin the 16 MS. KOURY: Objection. Compound, callsfor
17 public schooal -- "K" through 12 public school system? 17 speculation beyond this expert's opinions, and it's an
18 MS. KOURY: Objection. Callsfor speculation, it's 18 incomplete hypothetical.
19 anincomplete hypothetical. 19 THE WITNESS: | haven't donethat. | think that
20 THE WITNESS: Well, | can't be sure, because at 20 that would be avery sizable undertaking and very
21 least in the past, some of the federa programs that we 21 difficult one.
22 talked about earlier have not been all that effective, 22 BY MR. ROSENBAUM:
23 and they've been mandated from Washington. So | can't | 23 Q Okay.
24 be sure that the local schools would actually be hurt by 24 MS. KOURY: | don't want to interrupt, but if you
25 that. Certainly, it would diminish the funds for 25 cometo agood breaking point, | wouldn't mind taking a
Page 550 Page 552
1 education. 1 break.
2 BY MR.ROSENBAUM: 2 MR. ROSENBAUM: Sure. Let'sdo that.
3 Q Do you think that would have a negative impact 3 (Brief recesstaken.)
4 on education -- public education, "K" through 12, in 4 BY MR. ROSENBAUM:
5 Cdifornia? 5 Q Youdoing al right?
6 MS. KOURY: Callsfor speculation beyond this 6 A Yes.
7 expert'sopinions, calsfor -- it'san incomplete 7 Q Do you have an opinion, sir, asto what
8 hypothetical. 8 revisions, if any, would have to be made to the
9 THE WITNESS: | think it could or it couldn't, 9 Cadliforniaeducational systemin light of the No Child
10 depending on whether the programs chosen were more | 10 Left Behind Act, asthe current system now stands, if
11 effective or less effective than what would berequired | 11 the recommendations of plaintiffs' experts were to be
12 by current federal legidation. 12 implemented?
13 BY MR. ROSENBAUM: 13 MS. KOURY: Objection. Overbroad. It'saso vague
14 Q Do you -- have you -- the costs that you have 14 and calsfor alegal conclusion.
15 talked to me about for several questions -- you know 15 THE WITNESS: | haven't made a study of that, so
16 what I'mreferring to, right? 16 I'm not prepared.
17 A Weweretaking about federal costs. 17 BY MR. ROSENBAUM:
18 Q Right. 18 Q Okay. Tell mewhat you mean, sir, on Page 26
19 A Or federal contributions. 19 by "educators' professional discretion."
20 Q Youknow what? My question -- | wanttobe-- | 20 A Where on Page 26?
21 redly pinpoint my question here. 21 Q I'msorry, it'sin the middle of the page. It
22 Y ou have talked to me for the past several 22 followsthe number 5, period.
23 minutes about the cost to local autonomy and local 23 A Isit thefirst sentence following?
24 control from the requirements of the No Child Left 24 Q I'msorry, what?
25 Behind Act. 25 No, no. | just -- you see, it'sin bold --
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1 A Oh,yes. Yes. 1 Q Insome respectsdoesit diminish it?
2 Q "Violation of educators professional 2 A Yes.
3 discretion.” 3 Q How isthat?
4 A Just let me have a chance to read the paragraph. 4 A Well, as| was mentioning the division of
5 Q Sure. 5 labor, | think, as| was saying, that states are now
6 A (Witness reviews documents.) 6 moving towards an outcomes-emphasized system, and to
7 Okay. I'veread the context, and I'm afraid | 7 some extent local school boards and educators in schools
8 need to have the question again. 8 have less autonomy over the outcomes of education, but
9 Q I just want to know what you mean by thephrase | 9 corresponding to that, there is a general understanding
10 "profession discretion,” asit appears on Page 26 of 10 that they would have a corresponding increase in their
11 Exhibit 1, your report. 11 autonomy over the programs, so that they can meet the
12 A | think it's explained in the paragraph 12 standardsin the way that they feel is consistent with
13 following, Point 5. 13 their professiona educational judgments and also the --
14 Q Okay. Do you -- maybe you answered this, and 14 the educators aswell as the school board's views on
15 if youdid, just tell me. 15 what their -- the children in that district or that
16 Do you have an opinion, sir, as to whether the 16 school most need.
17 No Child Left Behind Act violates educators 17 Q Okay. Isthereanythingin any of -- do you
18 professiona discretion in any way? 18 have aview, sir, whether or not there's anything in any
19 MS. KOURY: Objection. Callsfor alega 19 of plaintiffs expert reports that makesit more
20 conclusion, also calls for speculation. 20 difficult for superintendents and principals to remove
21 THE WITNESS: I'm not sure of that. 21 bad teachers, as you've used those words?
22 BY MR. ROSENBAUM: 22 MS. KOURY: Objection. Callsfor speculation.
23 Q Do you have an opinion asto whether or notthe | 23 THE WITNESS: | need to have the question again.
24 Cdiforniaaccountability system, asit presently 24 MR. ROSENBAUM: Could you please read that back?
25 exigts, violates educators professiona discretion in 25 (Record read)
Page 554 Page 556
1 any way? 1 THE WITNESS: Only in one sense, and that is that
2 MS. KOURY: I'm sorry, | couldn't hear you, Mark. 2 therequirements that the plaintiff witnesses seem to
3 BY MR. ROSENBAUM: 3 want would draw attention away from teacher evaluation,
4 Q Do you have an opinion, Doctor, as to whether 4 teacher improvement and possible legal actions against
5 or not Cdlifornia's accountability system violates 5 teachers.
6 educators professional discretion in any way? 6 BY MR.ROSENBAUM:
7 A | wouldn't use the term "violate." 7 Q What'sthe basis for that answer, sir?
8 Q Okay. What word, if any, would you 8 A Knowledge of how school systems work.
9 substitute? 9 Q Anything else?
10 MS. KOURY': Objection to the extent it's been asked | 10 A Weéll, aside from what I've said, | can't think
11 and answered, but go ahead. 11 of anything else.
12 THE WITNESS: Wéll, | think | explained in the 12 Q What do you mean by knowledge of how school
13 report, and we've talked about the division of labor. 13 systemswork?
14 And so | think that California, like some other 14 A Wéll, I've been a student of education for many
15 states -- or many other states, is focusing on outcomes 15 vyears, and I've visited alot of schools and advised
16 andleaving alot of professional discretion and board 16 schoolsand beenin litigation. So I'm -- I'm a product
17 discretion, for that matter, to local districts and 17 of the school system and done research onit. Soiit's
18 schools. 18 been my experience that educators can't do everything.
19 BY MR. ROSENBAUM: 19 And so sometimesit's -- as may be more broadly in human
20 Q Do you think the California accountability 20 nature, that it's better for people to do a few things
21 system, asit now exists, enlarges educators 21 very well rather than trying to do everything and being
22 professional discretion? 22 mediocreat it.
23 MS. KOURY: Objection. Vague asto time frame. 23 Q Do you have any empirical evidence to support
24 THE WITNESS: In some respectsit does. 24 your conclusion that plaintiffs’ expert reports could
25 BY MR. ROSENBAUM: 25 makeit more difficult for superintendents and
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1 principalsto remove bad teachers? 1 example.
2 MS. KOURY: Objection. Vague. 2 Q Canyou think of any other circumstances?
3 THE WITNESS: Wéll, | didn't mean to say that the 3 MS. KOURY: Callsfor speculation, incomplete
4 reportsdid, but inyour -- | think you're saying if we 4 hypothetical.
5 enacted what they wanted to do -- 5 THE WITNESS: If students were not presented with
6 BY MR.ROSENBAUM: 6 instruction, if they were -- some of the things that
7 Q Yeah. The recommendations. 7 wevealready talked about. If they were given
8 A Yeah 8 instruction that was too hard or too difficult -- things
9 No, | don't have any empirical evidence, 9 of that nature -- it would impair their more limited --
10 because, obviously, they haven't -- the recommendations 10 inputsof that nature, in my view, would diminish
11 haven't taken place. 11 achievement.
12 Q Okay. Arethere any studies or analyses that 12 BY MR. ROSENBAUM:
13 you could point me to that would support your 13 Q What if they weren't given instruction that was
14 conclusion? 14 tested on the Stanford 9?
15 MS. KOURY: Objection. Asked and answered. 15 MS. KOURY: Objection. Callsfor speculation,
16 THE WITNESS: Only indirect studies. 16 incomplete hypothetical.
17 BY MR. ROSENBAUM: 17 THE WITNESS: And you would like to know what would
18 Q Which studies would those be? 18 happen on the Stanford 9 results?
19 A Those would be studies of the effects of 19 BY MR.ROSENBAUM:
20 accountability on educational achievement that suggested 20 Q My questionis: Do you have an opinion whether
21 an emphasison that leadsto higher levels of 21 or not low achievements -- low student achievement
22 achievement and to simultaneously try to regulate inputs 22 resultson the Stanford 9 could result from that?
23 would draw energies, time and money away fromthatinto | 23 MS. KOURY: Objection. Incomplete hypothetical,
24 what the plaintiffs experts would like to have. 24 callsfor speculation.
25 Q Okay. Canyou conceive of any circumstances by 25 THE WITNESS: | think that content coverage, which
Page 558 Page 560
1 which emphasis on inputs would enhance -- strike that. 1 theinstruction matches the test, will be associated
2 Can you conceive of any circumstances, sir, by 2 with higher scores.
3 which student achievement results on the Stanford 9 3 BY MR. ROSENBAUM:
4 could result from the lack of inputs? 4 Q Okay. Andwhat's the basis for that answer?
5 MS. KOURY: Objection. Vague, callsfor 5 A A woman named Rebecca Barr and Robert Drebbin
6 speculation. 6 havedone studies -- vigorous observationa studies of
7 THE WITNESS: Let metry to repeat the questionto | 7 that, and the studies that we've mentioned earlier, the
8 besurel gotit. 8 Tin studies showed that in agreat number of countries.
9 Canl -- 9 Aside from that, it's somewhat common sensical.
10 BY MR. ROSENBAUM: 10 Q You think the information from other countries
11 Q Sure 11 isrelevant to your conclusion?
12 A -- think of any circumstancesin which the -- | 12 A Yes.
13 think it'd be better to have it read again. 13 Q Why isthat?
14 MR. ROSENBAUM: Sure. 14 A Because other studies have -- other studies
15 THE WITNESS: Sorry. 15 have greater variationsin curriculum exposure than you
16 (The record was read as follows: 16 would find within a state or within the United States.
17 "Can you conceive of any 17 So| think that comparative studies of various countries
18 circumstances, sir, by which student 18 can be quite informative about principles.
19 achievement results on the Stanford 9 19 Q Okay. I've asked you avariation of the
20 could result from the lack of inputs?') 20 question I'm about to ask you, but I'll ask you a
21 THE WITNESS:. Yes. 21 separate question here.
22 BY MR. ROSENBAUM: 22 Do you know whether or not English learnersin
23 Q And what would those circumstances be? 23 Cadliforniado not have access to core curriculum, as
24 A Well, if there weren't any inputs at all, | 24 you've used that phrase? "K" through 12 public
25 don't think students would learn. That would be an 25 education students.
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1 MS. KOURY: Objection. Callsfor speculation, 1 THE WITNESS: | haven't studied it, so | don't
2 callsfor speculation beyond this expert's opinions. 2 know.
3 THE WITNESS: | don't know. 3 BY MR. ROSENBAUM:
4 BY MR. ROSENBAUM: 4 Q Okay. You haven't given any thought to that
5 Q Haveyou made any inquiry to find out? 5 question; isthat correct?
6 A No. 6 A Correct.
7 Q Would it concern you if that were the case? 7 Q Incidentaly, sir, looking at Page 27 of your
8 MS. KOURY: Objection. Vague. 8 report -- do you have that in front of you?
9 THE WITNESS: Yes. 9 A Yes.
10 BY MR.ROSENBAUM: 10 Q Exhibit 1.
11 Q Why isthat? 11 A Yes.
12 MS. KOURY: Incomplete hypothetical, calls for 12 Q You seeunder -- whereit says 7, period,
13 speculation. 13 "Resistance to standards and tests'?
14 Go ahead. 14 A Yes.
15 THE WITNESS: Because| think it would beunfair | 15 Q Okay. Andyou quote from the Oakes synthesis
16 and wouldn't be doing the right thing, wouldn't be -- 16 report at Page 29.
17 wouldn't lead to achievement of asignificant portionof | 17 A Yes
18 the state's students. 18 Q Doyou see, sir, whereiit says, "lack of
19 BY MR. ROSENBAUM: 19 resources and capacity"?
20 Q When you say unfair, what do you mean by that? | 20 A Yes
21 A Wéll, they would be treated differently than 21 Q What did you understand Dr. Oakes to mean by
22 other students. 22 that phrase?
23 Q Would it affect the integrity of the API? 23 A (Witness reviews documents.)
24 MS. KOURY: Objection. Incomplete hypothetical, | 24 And the phrase is the "lack of resources and
25 callsfor speculation. 25 capacity" that you referred meto?
Page 562 Page 564
1 THE WITNESS: | haven't studied the API in detail, 1 Q Exactly.
2 especiadly itstechnical features and all the variables 2 A | think she might have been referring to -- she
3 thatgointoit, sol don't know. 3 didn't make-- | don't remember where it came fromin
4 BY MR. ROSENBAUM: 4 her report, but | think, as| sit here, that she was
5 Q Okay. Do you know -- strike that. 5 referring to financial instructional media and other
6 If it were documented, sir, that ELs did not 6 sortsof resources and capacity of the school to deliver
7 have accessto core curriculum, as you've used that 7 thosethings.
8 phrase, what, if anything, do you think the State of 8 Q Okay. Doyou know if a-- strike that.
9 Cdiforniashould do? 9 In your report, sir, you refer to an individual
10 MS. KOURY: Objection. Incomplete hypothetical, | 10 named Fine, F-i-n-e.
11 callsfor speculation beyond this expert's opinions. 11 A Canyou direct me to that page?
12 THE WITNESS: | don't know. 12 Q Sure. Page 29.
13 BY MR. ROSENBAUM: 13 A That's at thelast part of the first paragraph.
14 Q Okay. Haveyou ever given any thought to that 14 Q That'swhereitis.
15 question? 15 A Yes. | foundit.
16 MS. KOURY: Same objection. 16 Q Okay.
17 THE WITNESS: No. 17 A Andyour question is?
18 BY MR. ROSENBAUM: 18 Q Do you know what Fine's first nameis?
19 Q If I changed it to just students, period, not 19 A 1 think it's Michelle.
20 EL students-- if it were documented that there were 20 Q Okay. Do you know if she submitted areport in
21 students without access to core curriculum, do you have | 21 thiscase?
22 anopinion asto what the State of California should 22 A No.
23 do? 23 Q Makeany effort to find out?
24 MS. KOURY: Objection. Incomplete hypothetical, | 24 A | don't remember making any effort to find out.
25 callsfor speculation. 25 Q Okay. Looking at the sentence, sir, that isin
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1 theindented quote, "Schools are intimate places where 1 of context it was used.
2 youths construct identities, build a sense of self, read 2 THE WITNESS: I'm somewhat uncertain what that
3 how society views them, develop the capacity to sustain 3  means.
4 relations, and forge the skillsto initiate change,” 4 BY MR. ROSENBAUM:
5 period. 5 Q Okay. What do you think it means? Or maybe
6 Do you see that? 6 youdon't have aview asto what it means.
7 A Yes 7 A Widll, it'll be speculation on my part.
8 Q Do you agree or disagree with that statement? 8 Q All right. Schools are places where youths
9 A Wadll, | need to analyze each part, | suppose. 9 develop the capacity to sustain relations.
10 Q Why don't we do that. 10 Do you have aview -- do you understand -- do
11 " Schools are intimate places where youths 11 you have an understanding of what that means?
12 construct identities.” 12 A I'mnot sure that | understood exactly what she
13 Do you agree or disagree with that statement? 13 meant by that. | guess| could say what | think it
14 A Wall, | can't say that they're always 14 means.
15 intimate. They could be rather public. | mean, it's-- 15 Q Why don't you do that.
16 studentsarein front of other people, and they'rein 16 A | think what's being referred to here isthe
17 large classes, and sometimes they'rein public 17 positive social relations among students and other
18 assemblies. 18 peoplein the school.
19 Q Allright. Let's subtract the word "intimate.” 19 Q Okay. Taking your understanding, Doctor, do
20 Schools are places where youths construct 20 you agree or disagree with the statement that schools
21 identities. Doyou -- 21 are places where youths devel op the capacity to sustain
22 A Wadl, | don't -- I'm not sure | understand what 22 relations?
23 "construct identities' means. 23 A Wédll, | think in some instancesthey are. In
24 Q Okay. 24 other instances they may not be.
25 A SolI'mnot surel could agree or disagree with 25 Q Okay. And asto the part of your answer where
Page 566 Page 568
1 that phrase. 1 you say that, in some instances, they are, what's the
2 Q Okay. Schools are places where youths build a 2 basisof that statement?
3 senseof sef. 3 A 1 think if astudent has a good experience
4 Do you agree or disagree with that statement? 4 within the school and makes friends and devel ops good
5 MS. KOURY: Objection. Vague. Also objection, to 5 relationships with teachers and things of that nature
6 theextent it takes the phrase out of the context it was 6 canbe-- it canfoster and sustain social relations, as
7 used. 7 I'vedescribed.
8 THE WITNESS: Wéell, | could agree with the point 8 Q That'scommon sense too; isn't it?
9 that the schools may affect self-concept. 9 A Yes.
10 BY MR. ROSENBAUM: 10 Q And the statement, " Schools are places where
11 Q What'sthe basis of your answer? 11 youthsforgethe skillstoinitiate change," do you have
12 A Personal experience, visiting schools, talking 12 an understanding of what that means?
13 with teachers, general educational knowledge. 13 A Widll, | don't want to say that | understand
14 Q Kind of common sense; isn't it? 14 what Finehad in mind. But | -- | could think of some
15 A I'msorry? 15 thingsthat might mean to an ordinary person or what it
16 Q Kind of common sense; isn't it? 16 might mean to myself.
17 MS. KOURY: Objection. Mischaracterizes his 17 Q Let'stalk about you.
18 testimony. 18 What does it mean to you?
19 THE WITNESS: Yeah, | think to some extent it is 19 A | think this could probably -- could include a
20 common sense. 20 variety of things, but given my interest in achievement,
21 BY MR. ROSENBAUM: 21 it might have to do with the knowledge and skills that
22 Q And do you agree or disagree with the statement 22 you acquire at schools, such as reading, mathematics,
23 that schools are places where youths read how society 23 science, civics, history, geography and other subjects,
24  viewsthem? 24 sothat you would have a better understanding of things
25 MS. KOURY: Objection to the extent it's taken out 25 that you would understand how to acquire and form

68 (Pages 565 to 568)




Page 569 Page 571
1 independent judgments, and so that you would have a 1 here?
2 better basisfor initiating change in your life or 2 MR. ROSENBAUM: Thereis no quote being cited
3 school circumstances or other things. 3 here
4 Q Okay. And taking your understanding, Doctor, 4 Q Doyou -- I'll state the question differently,
5 do you agree with that statement, as you've explained 5 though.
6 it? 6 Do you have aview asto whether or not
7 MS. KOURY: Objection. Vague. 7 Dr. Oakes does not believe that a purpose of public
8 Do you mean -- 8 educationis, quote, "mastery of knowledge and skillsin
9 BY MR. ROSENBAUM: 9 thesubjectsof civics, history, geography, mathematics,
10 Q How you've understood the phrase -- the 10 science and literature"?
11 sentence "Schools are places where youths forge the 11 A | don't know.
12 skillstoinitiate change." 12 Q Canyou think of anything in her report that
13 MS. KOURY: Objection. Vague to the extent it 13 would cause you to believe that she doesn't believe that
14  takesthe phrase that was used out of context. 14 apurpose of public education is mastery of knowledge
15 THE WITNESS: | think it could work other -- either 15 and skillsin subjects of civics, history, geography,
16 way, as| mentioned before. Idedlly, | liketo have 16 mathematics, science and literature?
17 those things happen, but they may or may not happen, 17 A Only between the lines, in the sense that she
18 depending on the circumstances of the school. 18 quoted this particular point, which leaves out those
19 BY MR. ROSENBAUM: 19 things, and that's the point that I'm making here. And
20 Q Common sense also; isn't it? 20 | didn't see-- 1 don't -- at least | don't remember now
21 MS. KOURY: Objection to the extent it 21 and| don't remember seeing anything that's explicitly
22 mischaracterizes his testimony. 22 stated that is similar to this sentence.
23 THE WITNESS: | think many people would agree with | 23 Q Okay. Anddoyou have aview, sir, asto
24  that. 24 whether or not, putting aside Dr. Oakes, any of
25 BY MR. ROSENBAUM: 25 plaintiffs experts do not believe that a purpose of
Page 570 Page 572
1 Q Okay. And looking at the next sentence, sir, 1 public education is mastery of knowledge and skillsin
2 that you excerpted here on Page 29 of Exhibit 1, "These | 2 the subjectsof civics, history, geography, mathematics,
3 arethe contexts' -- "These are the contexts where 3 science and literature?
4 youths grow or they shrink.” 4 MS. KOURY: Objection. Compound, callsfor
5 Do you see that? 5 speculation.
6 A Yes 6 THE WITNESS: | don't know.
7 Q Do you have an understanding of what that 7 BY MR.ROSENBAUM:
8 sentence means? 8 Q Okay. DoesDr. Oakes ever mention
9 A | don't understand that sentence. 9 constructivism in her report, any of her reports?
10 Q Okay. The next sentence, sir, "In this 10 MS. KOURY: Cadllsfor speculation.
11 conclusionary view, no allusion appears to mastery of 11 THE WITNESS: | don't remember, but she uses the
12 knowledge and skills in the subjects of civics, history, 12 term "construct identities" here, which is not the term
13 geography, mathematics, science and literature that 13 ‘"constructivism," but it'sasimilar term.
14 citizens and legislators expect to be subjects of 14 BY MR. ROSENBAUM:
15 study.” 15 Q Do you conclude from the appearance of the word
16 Do you see that? 16 "construct" in the phrase "construct identities' that
17 A Yes 17 she'stalking about constructivism?
18 Q Isthere anything in Dr. Oakes's report that 18 A Arewetalking about Dr. Fine or Dr. Oakes?
19 causesyou to believe that a purpose -- that causes you 19 Q Waéll, you mentioned that Dr. Oakes quoted
20 to believe that she does not believe that a purpose of 20 Dr. Fine
21 public education is, quote, "mastery of knowledge and 21 Isn't that --
22 sKillsin the subjects of civics, history, geography, 22 A Yes
23 mathematics, science and literature"? 23 Q --right?
24 MS. KOURY: Objection. Vague. 24 So by theinclusion of the quote from Dr. Fine
25 In addition to the quote that he's citing 25 that includes the phrase "construct identities," do you
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1 concludethat Dr. Oakes is referencing constructivism? 1 A No.
2 A | don't know for sure. 2 Q Let medirect your attention, sir, to Page 30.
3 Q Okay. And do you know, sir, whether or not 3 Under "B," do you see whereiit -- you're
4 thereareany "K" through 12 public schoolsin 4 quoting from Russell.
5 Cdiforniathat practice constructivism, as you've 5 Do you see that? It's the indented quote.
6 defined that phrase? 6 A Yes
7 MS. KOURY: Cdlsfor speculation. 7 Q Andyou say, "Cdifornias attempt" -- you
8 THE WITNESS: No. 8 don't say; you quote Russell as stating, "Californias
9 BY MR. ROSENBAUM: 9 attempt to establish an educational accountability
10 Q Okay. Anddoyou-- so | takeit you don't 10 system over the past decade has been tumultuous.”
11 know what the achievement results would be of any 11 Do you see that?
12 schoolsthat espouse constructivism in California? 12 A Yes.
13 MS. KOURY:: It's argumentative. 13 Q Doyou -- what did you understand that to mean?
14 THE WITNESS: Isyour question do | understand what | 14 A | understand it to mean that it was
15 the causal relations are or -- 15 controversial and that there were changesin policy.
16 BY MR. ROSENBAUM: 16 Q Do you have aview asto whether that was true
17 Q No. My question isn't clear. 17 orfalse?
18 With respect to the assessment tests that are 18 A I'msorry, | didn't hear you.
19 part of the California accountability system that we 19 Q I'msorry, | didn't speak loudly enough.
20 have bean talking about, do you know what -- whether or 20 Do you have aview asto whether or not that
21 not -- what the achievement results are as to any 21 wastrue or false?
22 schoolsin Californiathat espouse constructivism? 22 A | haven't explicitly studied it, but | have --
23 A | don't know. 23 I'm aware from newspaper accounts and other commentaries
24 Q Have you undertaken any inquiry to find out? 24 that there were disagreements about the California test
25 A No. 25 system.
Page 574 Page 576
1 Q Incidentaly, are teachers prohibited in 1 Q Okay. Sojust help me out here.
2 Cdiforniafrom using constructivist's methods? 2 Does that mean you have aview as to whether
3 A | don't know. 3 it'strueor false or you have alittle bit of
4 Q Didyou ever make any inquiry to find out? 4 information but not enough to come to a conclusion or
5 A No. 5 something else?
6 Q Do you consider yourself an expert on 6 A Weél, | cantry torelateit to what you gave
7 constructivism? 7 mefor context here. I'm not surethat | would
8 A Wadll, | don't espouseit, and | think it'sa 8 characterizeit astumultuous, but | do know that there
9 rather difficult matter even to identify precisely. I'm 9 was controversy and that there were changes.
10 not surethere are -- there is agreement on exactly what | 10 Q Have you specifically undertaken an inquiry or
11 it means. 11 investigation to determine the degree of tumult, if any,
12 Q Directing your attention, sir, at -- strike 12 that characterized Cdlifornia's attempt to establish an
13 that. 13 educational accountability system over the past decade?
14 Did Russell talk about constructivism or alude 14 MS. KOURY:: 1 think you just testified about that,
15 to constructivism, in your mind? 15 but go ahead.
16 A I'd have to read his report. 16 THE WITNESS: No.
17 Q Do you have any recollection of that occurring? | 17 BY MR. ROSENBAUM:
18 A Not offhandedly. 18 Q Do you know who -- strike that.
19 Q Doyou know if staff development programsthat | 19 Help me understand, sir. Looking at Page 33 of
20 the State of California sponsors teach teachers 20 your report, Exhibit 1 -- you look at it as much as
21 constructivist methods? 21 you'dlike. I'minterested in thefirst full sentence
22 A | don't know. 22 that appears on that page, but as| said, don't hesitate
23 MS. KOURY: Objection. Vague. 23 torefer back or forward if you'd like.
24 BY MR. ROSENBAUM: 24 Do you see the sentence that says on Page 33,
25 Q Haveyou ever made any inquiry to find out? 25 Exhibit 1, "Nor, does he estimate the monetary and other
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1 costsof serving al schools at the same time nor of the 1 Q I'mtalking about -- you were just talking
2 proposed inspectorate nor what programs would be cut,” 2 about the entire state; isn't that right?
3 dash, "all of which are critical, in view of the State's 3 A Yes
4 huge deficit"? Do you see that sentence? 4 Q Okay. Now | want to know if it could affect
5 A |do. 5 the API score of aparticular school.
6 Q I'mjustinterested in the meaning of your 6 A Wadll, to the extent that the school did not
7 phrase here. 7 dignitscurriculum and instruction to the standards,
8 See where you say "serving al schools at the 8 thenit could have alower score on the test, which
9 sametime'? 9 wouldimply alower score on the API.
10 A Yes 10 Q Okay. The education trust study that we talked
11 Q What does that mean? 11 about earlier this afternoon uses the phrase "poverty
12 A Wédll, | havethe literal definition in mind, 12 schools' or -- let me -- you used the phrase "poverty
13 that every school in the state would -- would change, 13 schools' in talking about the education trust study; is
14 and thiswould be the total cost. 14 that right?
15 Q You've used aphrase in some of your writings, 15 A It might have said school -- | don't remember
16 “curricular coherence"? 16 theexact phrase, but | think | know what you mean.
17 A Yes. 17 Q Okay. Tell mewhat -- just so we're talking
18 Q What does that mean? 18 about the same thing.
19 A Well, | think it's been awhile since | used 19 A It'sahigh percentage of studentsin the
20 theterm, but | think | had in mind when | wroteitis 20 school that are in poverty.
21 similar to what we've used the term "adignment." It 21 Q Do you know, sir, whether or not there are any
22 could -- | think we've -- you and | have been talking 22 poverty schools, asyou just defined that, in the state
23 about thismore at the State level, but you could think 23 of Cdliforniathat are doing well in student
24 of curricular alignment within adistrict or within a 24 achievement?
25 schoal, or you could even think of a specific class 25 MS. KOURY: Objection. Overbroad, callsfor
Page 578 Page 580
1 wheretheteacher aligns hisor her goals -- or rather, 1 speculation.
2 dignshisor her curriculum and instruction with his or 2 THE WITNESS: | don't know of any personally.
3 hergoals. 3 BY MR. ROSENBAUM:
4 Q Arethere-- do you know the -- strike that. 4 Q Or doing well -- maybe you just answered this,
5 Are there students in the public schools -- "K" 5 but doing well in California's accountability system?
6 through 12 public school system in Californiaat the 6 MS. KOURY: Objection. Vague, also callsfor
7 present time, sir, in schools where there is not 7 speculation.
8 curricular -- curriculum coherence -- curricular 8 THE WITNESS: | don't know.
9 coherence? 9 BY MR. ROSENBAUM:
10 A | think either iscorrect. | don't know. 10 Q Haveyou made any inquiry to find out?
11 Q Haveyou made any inquiry to find out? 11 A No.
12 A No. 12 To be complete in the answer, | need to say
13 Q If there was not curricular coherence, could 13 that, as somewhat of a statistician, that I'm well aware
14 that affect the validity of the API? 14 that if you take any large population of schools that
15 MS. KOURY: Objection. Vague, callsfor 15 arein high poverty, you're going to have some that do
16 speculation, incomplete hypothetical. 16 better than others.
17 THE WITNESS: To some extent it could. 17 So by inference, | would say there must be
18 BY MR. ROSENBAUM: 18 those sorts of schools within any large set of schools,
19 Q Tell mewhy. 19 but | personally don't know of them in California.
20 A If it'snot aperfect system, then it might 20 Q Okay. | appreciatethat. Solet meask a
21 lack alignment or curricular coherence, asl'veusedthe | 21 different question.
22 term. 22 I'm not talking about relative to one another.
23 Q Might it affect the score, the API score? 23 I'masking you -- you have, throughout your testimony,
24 A Now, weretaking about all the state or parts 24 talked to me about schools doing well, meaning that they
25 of the state or if there's some schools -- 25 score high.
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1 Am | understanding you correctly? 1 scholar.
2 A It could be score high, but it also -- which 2 What's the basis for your answer?
3 meansrelative to one another, where you would take the 3 MS. KOURY: Callsfor speculation.
4 average and compare a school with the average. But 4 Go ahead.
5 another meaning of it is that you have substantial 5 THE WITNESS: Well, | don't liketo give an opinion
6 percentages of studentsthat are at advanced or 6 just--1liketo givefactsif | know them. Sol would
7 proficient levels. 7 liketo -- prefer to talk about things that -- where |
8 Q Okay. 8 can, that I've done the research myself, preferably, or
9 A Either one. 9 that I'm well aware of many people doing research on
10 Q Okay. Either definition -- 10 it.
11 A Yes. 11 And that goes back to the point that we were
12 Q --youjust gave me, do you know if there are 12 discussing, | think, earlier this morning, the study of
13 poverty schoolsin the state of California, by either 13 38 states, in which it was shown that the larger the
14 definition, that are doing well? 14 average size district, other things being equal,
15 MS. KOURY: Objection. Compound, also callsfor 15 including demographics and spending, big cities have a
16 speculation. 16 tendency to do lesswell on tests.
17 THE WITNESS: | don't know of any particular 17 BY MR. ROSENBAUM:
18 schools. 18 Q Any other bases, sir?
19 BY MR.ROSENBAUM: 19 A Well, we talked about capitalization theory.
20 Q Okay. And you've not undertaken any inquiry; 20 Q Any other theories? Any other bases, I'm
21 isthat right? 21 sorry.
22 A | have not. 22 A Well, we were talking about capitalization
23 Q Okay. Do you know if anybody has in the State 23 theory, we also talked about the psychological knowledge
24 of Cdlifornia? 24 and the tendency for peoplein smaller districtsto be
25 A No. 25 more knowledgeable about their children's needs and to
Page 582 Page 584
1 Q Okay. 1 haveagreater proportional influence, board elections
2 A When | say no and I've said no to other 2 and personally meeting board members and making their
3 questions, | can't think of any at the present moment. 3 viewsknown, things of that nature.
4 Q You have stated in the past, have you not, sir, 4 Q Any other basis, sir?
5 that you believe that children in inner cities have been 5 A Not that | can think of now.
6 neglected by school districts? 6 Q For purposes of Exhibit 1, your report, did you
7 MS. KOURY: Objection. Overbroad, callsfor 7 conduct any independent research?
8 speculation. 8 MS. KOURY: Objection. Vague, but go ahead.
9 THE WITNESS: Wéll, | think in the context of any 9 THE WITNESS: | don't know what you mean by
10 of my writings on that, | don't want to say that all 10 independent research.
11 children have or they've all been neglected in all 11 BY MR. ROSENBAUM:
12 cities, but as a generalization, many studentsin big 12 Q Wall, did you do -- as your footnotes and text
13 cities have been neglected. 13 demonstrate, you relied upon -- let me strike that.
14 BY MR. ROSENBAUM: 14 Did you do any research, for purposes of this
15 Q By schoal districts? 15 report -- any independent research, for purposes of the
16 A Yes 16 report, that you had not previously undertaken?
17 Q Canyou tell methe basisfor your answer, 17 MS. KOURY: Still vague.
18 please? 18 Do you mean -- well, vague. I'm not sure -- if
19 MS. KOURY: Objection. Overbroad, callsfor 19 you understand the question, you can answer.
20 speculation. To the extent that thisis reference to 20 THE WITNESS: Wall, | cantell you what | did. |
21 variousworksthat he's done, vague. 21 did research, broadly speaking, and then | read the
22 BY MR. ROSENBAUM: 22 other experts reports. | was familiar with things done
23 Q I just want your views. | don't care about any 23 by me. | cited some of my own studies that were
24  particular piece of literature that you've written, or 24 certainly done independently.
25 testimony. | just want to know your views as a 25 All of thiswas independent, and | read some
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1 other things, some of which | had read in the past, and 1
2 | rereviewed them again. 2
3 So the broad definition, | would say, of 3
4 research, yes, | -- could be that even al of my -- all 4
5 of theresearch | did and reported here was independent, °
6 especialy inthe sense, too, that | knew that | had ?
7 autonomy to write what | wanted. 8
8 BY MR. ROSENBAUM: 9 I, HERBERT J. WALBERG, do hereby declare under
9 Q Okay. | appreciate that. _ 10 penalty of perjury that | have read the foregoing
i’ ’ Did )’/>0U conduct any new studies for purposes of 11 transcript; that | have made such corrections as noted
this report* 12 herein, inink, initialed by me, or atached hereto;
12 A Onlyinthesensethat | just described. 13 that my testimony as contained herein, as corrected, is
13 Q Okay. 14 trueand correct.
14 A Maybe| should even define what | would call a 15 EXECUTED this_____day of
15 study, so to speak. 16 vt :
16  Q Sure 17
17 A Becausethat's a new term that's not completely 18
18 coincident with --
19 Q Sure 19 HIi/R:)IIBuE”I?E;I'ZJ. WALBERG
20 A --research. 20
21 | haven't done any -- as a consequence of this 21
22 | haven't -- when | say study, | usually mean that it's 22
23 something prepared for arefereed publication, and | 23
24  haven't donethat in this report. 24
25 Q Do you intend to publish this report? 25
Page 586 Page 588
1 A | hadn't really thought about it. 1
2 MR. ROSENBAUM: Okay. Let'sgo off the record. 2
3 (Discussion off the record) 3
4 SRk 4 I, the undersigned, a Certified Shorthand
5 5 Reporter of the State of California, do hereby certify:
6 6 That the foregoing proceedings were taken
7 7 before me at the time and place herein set forth; that
8 8 any witnesses in the foregoing proceedings, prior to
9 9 tedtifying, were placed under oath; that a verbatim
10 10 record of the proceedings was made by me using machine
11 11 shorthand, which was thereafter transcribed under my
12 12 direction; further, that the foregoing is an accurate
13 13 transcription thereof.
14 | further certify that | am neither financially
14 15 interested in the action nor arelative or employee of
15 16 any attorney of any of the parties.
16 17 IN WITNESS WHEREOF, | have this date subscribed
17 18 my name.
18 19
19 20
20 21 Dated:
21 22
22 23
23 SHERRYL DOBSON
24 24 CSR No. 5713
25 25
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