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; APPEARANCES: 1 San Francisco, California
3 For Plaintiffs and the witness: 2 Thursday, March 20, 2003
Y BT INT ARRLDT 3 9:42 am. - 1:45 p.m.
5 JENNY PEARLMAN 4
Attorneys at Law 5 KENJ HAKUTA, Ph.D.,
6 1535 Mission Street . . .
San Francisco, California 6 having been previoudly duly sworn, was further examined
7 415-431-7430 o 7 andtestified asfollows:
8 For Defendant State of Cdifornia: 8
9 OMELVENY & MYERSLLP
" /Ei:tfr VA’;ItELSSA KOURY 9 EXAMINATION (Further)
400 South Hope Street 10 BY MS.KOURY:
1 Iiijgggeég%ocdifomia 90071-2899 11 Q Good morning, Mr. Hakuta.
12 il 12 A Good morning.
L Egr Defendants Depandmmt fofI Education; State Board of 13 Q Just wanted to remind you that you're still
B e oy et 14 under oath. Do you understand that?
BY: KARA READ-SPANGLER 15 A Yes, | do.
B e e 16  Q Didyou have any discussions since the
16 Sacramento, Califormia 95814 17 deposition began on Monday regarding your deposition?
s 18 A No, | have not.
17 )
THERE ALSO BEING PRESENT: 19 Q Haveyou reviewed any documents?
1 JENNIFER REISCH, LAW FELLOW 20 A No, | have not. . o
19 21 Q Could you tell me, without limiting your answer
X 22 tothe English language learner context, your
22 23 understanding asto what Plaintiffs want in this case?
= 24 A My understanding isto -- for the State to
25 25 develop a system that addresses the adequacy of
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1 teacher -- qualified teachers, educationa materias, 1 Q At the bottom of Table 8 there is anote which
2 including textbooks, and facilities for an educational 2 indicates, "Results exclude respondents who did not
3 environment for students who are in schools that do not 3 answer question or answered 'not sure.' Resultsare
4 have such. 4 weighted. All column differences are statistically
5 Q Theseitemsthat you just listed are also a 5 significant at .05 level or better."
6 concern for the English language learner students, as 6 Do you know whether the "not sure" responses
7 well; isthat correct? 7 were excluded from the statistical testing -- the
8 A That's correct. 8 significance-- I'm sorry -- the statistical significance
9 Q Keeping theseitemsin mind, what is the 9 tedting that was done?
10 hierarchy of importance, in your opinion? 10 A | believe-- | don't know -- | do not know the
11 A That's unclear to me what you mean by "hierarchy | 11 specific analysisthat was conducted of these data, but
12 of importance.” 12 my presumption is that the "not sure" categories would
13 Q How would you prioritize these items? 13 have been excluded.
14 MR. AFFELDT: Objection; lacks foundation and 14 Q Why isthat?
15 assumesfacts not in evidence. 15 A Becauseit says, and I'll quote, "Results
16 BY MS. KOURY: 16 exclude respondents who did not answer question or
17 Q Inyour opinion, how would you prioritize these 17 answered "not sure.”
18 items? 18 Q Doyou think it would be problematic to exclude
19 A 1 would put al -- | would not be able to 19 them from the statistical significance testing?
20 prioritize them because | think that they all come 20 A No, | do not think that it would impaose problems
21 together in forming the basis of effective instruction 21 onthe statistical significance testing.
22 for the students. 22 Q Why isthat?
23 Q You've had some communications with other 23 A | believe we covered thisissue yesterday.
24 expertsin this case; isn't that correct? 24 Q My recallection was not specific to the
25 A | know the other experts -- or | know some of 25 datistical significance testing, but perhaps |
Page 381 Page 383
1 theother expertsin this case, but | have not had 1 misunderstood your answer.
2 extensive communication with them regarding this case. 2 A Okay. Well, let me address that with respect to
3 Q Do you know, based on your communications with 3 thestatistical significance testing, which is that the
4 the other experts and also your review of some of the 4 statistical significance testing takes into account the
5 other experts reports, whether any of the other experts 5 sample size, and thereforeif aresponseis not included
6 inthis case have prioritized what they want in terms of 6 because the respondent responds "not sure," the sample
7 aremedy? 7 sizewould be smdler. And statistical significance
8 A | do not know what their -- their opinions are 8 testing takes into account the sample sizein determining
9 regarding priorities. | do know that they have areas of 9 whether the result is -- exceeds the statistical
10 expertise that they hold, and therefore | read their 10 probability error of atype 1 error or not.
11 testimony with the understanding that they are speaking 11 Q Looking at Table 8, isit your understanding
12 to areasof expertise that they have, but | don't know 12 that the "not sures’ were also excluded from the
13 nor expect them to believe that their area of expertise 13 percentagesthat are listed herein Table 8?
14 would have a higher priority than other areas. 14 A You're going to have to repeat that.
15 Q Do you know whether Plaintiffs want to 15 Q Sure. All the percentages that arelisted in
16 prioritize any of the items that you've listed? 16 thecolumnsherein Table 8, isit your understanding
17 A No, | do not. 17 that the "not sures’ were excluded from those
18 Q Turning to your expert report, which | think is 18 percentages, the represented percentages?
19 Exhibit 17, could you please turn to page 26? 19 A The note says results exclude respondents who
20 Reviewing Table 8, could you please just review 20 did not answer question or answered "not sure," and
21 that and let me know when you've had an opportunity todo | 21 therefore | assume that those numbers represent the data
22 s0? 22 excluding the "not sure" cases.
23 (JWitness reviews document.) 23 Q And turning to Page 27 of your report and
24 THE WITNESS: Yes, | have. 24 reviewing Table 10, if you would for me. Just let me
25 BY MS. KOURY: 25 know when you've had an opportunity to do so.
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1 (JWitness reviews document.) 1 within the all teachers group and probably within the EL
2 THE WITNESS: Okay. 2 teacher -- or within the teachers who have EL students,
3 BY MS. KOURY: 3 there were probably some who answered "not sure" and were
4 Q Isyour understanding as to the exclusion of 4  excluded.
5 "not sures’ for purpose of testing or statistically 5 The discrepancy between the upper part and the
6 dignificant testing -- is that the same with respect to 6 lower partis-- | understand is because of a
7 Table10? 7 difference -- because not all teachers have English
8 Let me repeat that. 8 language learnersin their classrooms.
9 In other words, isit your understanding that 9 Q Soisit your understanding that both the upper
10 Gandaraand Rumberger excluded the "not sures* whenthey | 10 and lower part of Table 14 excluded "not sure" answers?
11 conducted the statistically significant testing for 11 A That would be my understanding.
12 purposes of Table 10? 12 Q Andisit aso your understanding that in terms
13 A That is my understanding. 13 of conducting significance testing that the "not sure"
14 Q Didyou have any discussions regarding 14 answers were also excluded from those tests?
15 significant testing? 15 A That would be my understanding.
16 A No, | did not. 16 Q | believeit was yesterday you testified
17 Q Would you please turn to page 32 of your report 17 regarding your opinion that there are studies which
18 andreview Table 14, and just et me know when you'vehad | 18 reported agenerally known fact, which is that scores
19 an opportunity to do so? 19 increased from pre-Proposition 227 to post-Prop 227. Do
20 (Witness reviews document.) 20 you recall that?
21 THE WITNESS: Okay. 21 A Yes, | do.
22 BY MS. KOURY: 22 Q And you provided an analysis of that and your
23 Q At the bottom of page -- I'm sorry. At the 23 explanation for it. Do you recall that?
24 bottom of Table 32 thereis also a notation indicating 24 A Yes, | do.
25 that "Results exclude respondents who did not answer 25 Q Why wasn't that known fact included in your
Page 385 Page 387
1 question or answered 'not sure.' Results are weighted. 1 report?
2 All column differences are statistically significant at 2 A Included in my report of --
3 .05leve or better." 3 Q I'msorry. Your expert report, which you've
4 Looking specifically at the upper portion of 4 submitted in this case. Why didn't you include that
5 Table 14, itindicates "reported by all teachers, 5 discussion regarding student achievement with respect to
6 N=1071" 6 pre- versus post-Prop 2277?
7 Isit your understanding or do you have an 7 A | did not think that that's arelevant fact to
8 understanding as to whether the percentages in this upper 8 thequestions that my testimony addressed because that
9 portion of the table that are listed in these three 9 factisonly pertinent to ahighly specific question of
10 columnsinclude or exclude "not sures’ -- "not sure” 10 interpretation of the change in SAT-9 scores, and
11 responses? 11 especially whether that change might have been due to the
12 MS. READ-SPANGLER: I'm sorry. Just so the record 12 schoolsthat were affected versus those that were not
13 isclear, Table 14. 13 affected by Proposition 227.
14 THE WITNESS: You said Table 32. It's on page 32. 14 Q Inyour opinion, both in your expert report and
15 Table14. 15 what you testified in the last couple days of deposition,
16 MS. KOURY: I'm sorry. Table 14. 16 you believe that California needs to recruit and retain
17 MR. AFFELDT: Objection; document speaksfor itself. | 17 more qualified teachers for English language learners;
18 BY MS. KOURY: 18 isn't that correct?
19 Q Canyou answer that question? 19 A That's correct.
20 A The sample size that the data are based on -- 20 Q And you testified that you've seen reference to
21 the upper part of thetableis based on 1071, and for the 21 Cdlifornias effortsto recruit qualified teachersin
22 lower portion of the table, it's 775. 22 some of the expert testimony that's been offered in this
23 Q What does that mean to you? 23 casg, isthat correct?
24 A It meansthat there were -- not all teachersin 24 MR. AFFELDT: I'm just going to object generally to
25 the survey had students who were EL students. And then 25 questions about what he testified to. The testimony will
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1 speak for itself and that will be the record. Thisisn't 1 opinion -- I'm sorry -- asreflected in your expert
2 amemory test here. 2 report?
3 BY MS.KOURY: 3 MR. AFFELDT: Objection; vague.
4 Q Isthat correct generally? I'm not trying to 4 THE WITNESS: | don't understand the question.
5 test your memory of what your testimony is. I'm trying 5 BY MS KOURY:
6 to set up the next question. 6 Q Towhat extent are your opinions, as reflected
7 A Let metest your memory of what it isthat you 7 inyour expert report, dependent on the assumption that
8 asked methen. 8 English language learners take between three to five
9 Q Sure. | asked you whether you had investigated 9 yearsto become proficient?
10 any of Californias efforts to recruit qualified 10 A It would be pertinent to the extent that the --
11 teachers. And your response was that you had spoken to 11 if studentstake, on average, less than between three to
12 other experts or it was based on your review of other 12 fiveyearsto become proficient in English, that the
13  expert testimony. 13 numbers of students requiring English language learner
14 A | reviewed other expert testimony. 14 services would be reduced, and so that the magnitude of
15 Q Other than that have you done any research to 15 the so-called problem of English language learners would
16 determine what efforts California has made to recruit 16 bereduced.
17 quaified teachers? 17 Q Isthat the only way it would impact your
18 A | base most of my other evidence on my personal 18 opinion, asreflected in your expert report?
19 knowledge of individuals who work in school districtswho | 19 A | believe so.
20 report to me about the difficulties they havein 20 MS. KOURY: Can we take atwo-minute -- off the
21 recruiting and retaining teachers and my participation in 21 record.
22 discussions at the State Department of Education 22 (CDRecess taken: 10:03 until 10:09 a.m.)
23 mestings, which have addressed some of these issues. 23
24 Q Haveyou reviewed any documents which indicate 24 EXAMINATION
25 the breakdown of categorical funds or funding for the 25 BY MS. READ-SPANGLER:
Page 389 Page 391
1 recruitment of teachers by the State? 1 Q Good morning, Professor Hakuta. I'm Kara
2 A | have not reviewed any documents that break 2 Read-Spangler, and | represent the Department of
3 down efforts by categorical funding levels. 3 Education, the State Board of Education and the
4 Q Areyou familiar with the various programs by 4 Superintendent of Public Instruction.
5 the State to recruit teachersin terms of the funding 5 | notice on your C.V. that it saysyou're the
6 that goes aong with those programs? 6 VitaJacks professor of education, and | was wondering
7 A No, I'm not. 7 what that meant. Isthat just an endowed chair or --
8 Q Soyou don't have an opinion as to whether or 8 A Yes, it'sjust an endowed chair that the -- that
9 not the particular programs that the State hasin place 9 belongsto the school of education, and it's just a name.
10 have been effective or not in terms of recruiting 10 | don't know who Vita Jacksis, but that iswhat | was
11 teachers? 11 givenasan honorary title.
12 A I'm not familiar with the programs. | do know 12 Q So doesthat have any additional
13 that thereisan insufficient supply of teachers who are 13 responsihilities than you had before you were the
14 qualified. 14 Vita Jacks professor of education?
15 Q Agan, I'm not trying to test your memory asto 15 A No, it does not.
16 your testimony yesterday, but | have afollow-up 16 Q | wasalso wondering -- from looking at your
17 question. 17 C.V.| ended up having a question on the difference
18 Y ou had testified -- and correct meif I'm 18 between sociolinguistics and psycholinguistics, and | was
19 wrong -- that you're not aware of any research by experts | 19 wondering if you could explain the difference to me.
20 which contradicts your opinion that it takes three to 20 A Psycholinguisticsis acognitive
21 fiveyearsfor English learnersto become proficient in 21 characterization of language, which means that it hasto
22 English; isthat correct? 22 do with the structure of language as represented in --
23 A That iscorrect. 23 ultimately in the brain, but in the mental system. It
24 Q Assuming that you were wrong, how would that 24 may have -- some of it is very specific to language and
25 impact your opinions as reflected in your expert 25 iscorrelated with neurologically organized --

5 (Pages 388 to 391)




P oo~vwoounbrwNnek

NNONNNNNR R RERR R R
ORWONRPOOONOUTDWN

Page 392

neurological organization.

Others have to do with the relationship between
the linguistics system of your cognition and other
aspects of cognition, such as memory and attention and
visual information.

So psycholinguistics refers to the scope of
research and inquiry that goesinto the -- that
characterizes an individual's knowledge and
representation of language.

Sociolinguistics is more of asocial phenomenon
so it hasto do with interpersonal and group
characterizations of language. Groups of people who
speak adiaect, for example, are people who would be
characterized sociolinguistically rather than
psycholinguistically because that group's use of a
language is determined by identification and membership
in asocial group.

Q Andinterms of teaching English language
learners, having a background in which or both would be
required, or neither, | suppose | should add?

A Both, ismy answer.

Q Andwhat's your background?

A | have done research in both of those domains,
although primarily my -- an area of my doctoral training
wasin the area of psycholinguistics.
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Q When you say you're an expert as defined by your
professional experience in the area of education, that
sounds pretty --

A Intheresearch -- research in the field of
education.

Q That till sounds pretty broad to me. When you
say "research of education,” what exactly do you mean by
that?

A ltisvery broad --

(Telephonic [Jinterruption in the proceedings.)

MS. READ-SPANGLER: I'm so sorry. | apologize for
not turning that off.

THE WITNESS: Itisavery broad field, but there
are ahandful of individuals who are concerned about the
capacity of the field asawhole in education in
conducting research that has credibility and can affect
the -- especially policy and practice in the field of
education.

And so issues such as how quality is
regulated -- defined and regulated by the field of
knowledge known as education, which itself has multiple
components and multiple areas of expertise, isitself
a--isapolicy issue. That isan issuethat Congress
concernsitself about in the development and funding
and -- of the federa office of education.
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Q And then you sort of later evolved into having
expertise into sociolinguistics?

A That iscorrect.

Q What do you consider to be your areas of
expertise? And I'm not limiting it to just this case.

A I'm--

MR. AFFELDT: Objection; asked and answered.
BY MS. READ-SPANGLER:

Q You can go ahead and answer.

A I'm an experimental psychologist, which covers
areas of learning and conditions of learning, theories of
learning as -- especially as tested under empirical
methods that include the use of experiments and other
empirical methods.

| consider myself to be an expert in the
development of second language in children and in the
psychology and sociology of bilingualism.

| also have expertise in policies and policy
development regarding the instruction of English language
learners, especialy in the context of educational
reform, primarily in the United States.

| have taught courses in statistics and research
design, and | am also an expert, as defined by my
professional experiencesin the advancement of thefield
of research, in the area of education.
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And so | have been very active in the promotion
of that set of issuesin the profession of educational
researchers.

BY MS. READ-SPANGLER:

Q If | usetheterm "psychometrics," would you
know what -- or would you have an understanding of what |
meant?

A Yes, | would.

Q And what would your understanding be?

A Psychometrics is the measurement of mental
abilities that range from simple capacities, such as
speed of information processing of very simple tasks, to
basic skills such as the recognition of |etters or sounds
or the correspondence between letters and sounds, to more
complex functions such as the comprehension of atext.
1Q tests, achievement tests, the SAT are examples of
psychometric -- are examples of products that use the
knowledge from the field of psychometrics.

Q Sowould | becorrect in -- | mean would | be
incorrect if | thought like the SAT-9 doesn't involve
psychometrics?

I'm sorry. That's like a huge double negative.

I guess when you do achievement testing, like
with the SAT-9, you don't strive for like psychometric
validity?
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1 MR. AFFELDT: Objection; vague. 1 Q Andas| understand it, your concern isn't with
2 Y ou can answer if you can understand that 2 any strengths or weaknesses of Standard 7 itsdlf; it's
3 question. 3 with capacity of teacher education programs to teach the
4 THEWITNESS: The SAT-9isatest that isbased -- 4  standard; isthat correct?
5 developed using psychometric principles. 5 A That isamain concern that | have about the
6 BY MS. READ-SPANGLER: 6 dtrategy of increasing the number of CLAD-certified
7 Q Do you have ateaching credential ? 7 teachersthrough theinfusion of these skillsin
8 A No, | do not. 8 preservice programs.
9 Q Sodoyou haveaCLAD certification? 9 MS. READ-SPANGLER: Could you read that answer back,
10 A No, | do not. 10 plesse.
11 Q And then how about aBCLAD certification? 11 (The record was read as follows:
12 A No, | do not. 12 "Answer: That isamain concernthat | have
13 Q But you think that you're qualified to teach 13 about the strategy of increasing the number
14 CLAD courses? 14 of CLAD-certified teachers through the
15 A | am qualified to teach components of CLAD 15 infusion of these skillsin preservice
16 courses. And whenever | teach CLAD courses, | 16 programs.")
17 collaborate with people who have -- who hold or have held 17 THE WITNESS: And the "that" meaning -- the "that"
18 CLAD, BCLAD or similar credentials. 18 referring to the concern that | have, being the adequacy
19 Q Butit'snot required to effectively teach CLAD 19 of the delivery of these components through preservice
20 or CLAD-component coursesto hold aCLAD or BCLAD? | 20 programs.
21 A | think it'simportant that somebody who is part 21 BY MS. READ-SPANGLER:
22 of theinstructional team that offers CLAD or BCLAD be-- | 22 Q I'mwondering, you were asked what the State
23 that they hold that credential or the equivalent of the 23 should do to address that concern, as| recall, and I'm
24 knowledge and practice components that go intothe CLAD | 24 not trying to misstate the testimony. 1'm just trying to
25 or BCLAD credential. But | do not think that every 25 get us back to where we were when we were discussing it.
Page 397 Page 399
1 member of ateam that offersa CLAD retention needs to 1 Soyou can correct anything I'm saying.
2 havethat knowledge. 2 Y our response was that you thought the CTC and
3 Q Wetouched briefly, | think, on SB 1059, which 3 itsaccreditation process should try to ensure that there
4 is--wedidn't cal it that, but that's the 4 were people who were capable of teaching the standards
5 reguirement -- the new requirement where teachers who are 5 that were seeking to be taught.
6 currently in the credentialing pipeline will come out 6 My question is, What, if anything, do you think
7 with something that's very similar toaCLAD. Do you 7 that the Department of Education should do with respect
8 recall that discussion? 8 to your concern about the capacity to teach the new
9 A Yes, | do. 9 dandard?
10 Q And have you looked at the requirements for that 10 A Of the capacity of whom?
11 new -- | guesswe were calling it CLAD-infused 11 Q Teacher education programs.
12 requirement. 12 A InCdifornia?
13 A | think we were calling it Standard 7 -- 13 Q Correct.
14 Q Oh, okay. 14 A | think the CTC accreditation process needsto
15 A --whichison -- let melook for the table that 15 look into that, as| suggested in my testimony on
16 hasit. 16 Tuesday, | believe, and so | won't repeat what | think
17 MR. AFFELDT: It'son page9. 17 should be done through the CTC accreditation process.
18 THE WITNESS: I'm sorry. Page9. Right. Page 9 of 18 But | think that the State also, in addressing
19 my testimony. 19 the CLAD needs of the State, also needs to look not just
20 BY MS. READ-SPANGLER: 20 at how CTC-accredited programs addressiit, but other
21 Q Sol guessthe answer to my question isyes, 21 teachers who enter the profession through aternative
22 you've looked at the requirements for -- 22 meansor from other states. That would also need to be
23 A Yes, I'm familiar with that requirement and have 23 addressed by the State.
24 participated in the implementation of Standard 7 within 24 Q You'retaking about teachers to whom we give
25 my own teacher credentialing program at Stanford. 25 reciprocity?
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1 A Yes. 1 oneof theissuesthat has been raised to me whenever |
2 Q Ensuring that they meet CLAD or the new 2 have had contact with teachers who are in the induction
3 Standard 7? 3 phaseisthat they need more help in addressing the needs
4 A Yes 4 of English language learners. They don't believe that
5 Q I'm not sure your answer really addressed my 5 they have sufficient help in that area.
6 question, which was directed specifically towards whether 6 Q What'sthe Santa Cruz New Teacher Center? Is
7 you think there was anything that the Department of 7 that what you called it?
8 Education should be doing. And maybe you can't be that 8 A Yes
9 gpecific, but if you can, I'd like you to try to answer. 9 Q What isthat?
10 MR. AFFELDT: Objection; vague and overbroad. 10 A It'sacenter that is based -- that is
11 THE WITNESS: Areyou including CTC within the 11 affiliated with the University of California at
12 Department of Education? Because yesterday we had a 12 SantaCruz and began as arelatively small program that
13 discussion about the system and whose system it was, and | 13 offers extensive support to induction-stage teachers
14 it wasvery unclear who the "it" was that you were 14 in--initialy in the Santa Cruz and Pgjaro Valley
15 referring to. 15 schools.
16 BY MS. READ-SPANGLER: 16 Itisdirected by Ellen Moir, M-o-i-r, who
17 Q Right. Well, maybe | should makeit clear that 17 started the program, and has grown. It received
18 the CTC isnot within the Department of Education. 18 foundation funding, and | believe it now gets some BTSA
19 A | think that the role of the State Department of 19 money and has been expanding its services to San Jose and
20 Education should bein this particular case to encourage 20 even asfar east as Hayward.
21 theinnovation and implementation of effective practices 21 Itisa-- the people who devel op that program
22 within the CSUs and the UCs and other bodies that offer 22 arein great demand because of its-- it is perceived as
23 preservice education. 23 being quite successful.
24 | think the Department of Education should 24 So my understanding is that a program like that,
25 follow up on the preservice that the student teachers are 25 if it could be replicated broadly, would be very
Page 401 Page 403
1 receiving, and once they're in schools teaching, during 1 successful. The problem with it, although | don't know
2 theinduction phases especialy, but even after the 2 the-- I don't know all of the cost factorsinvolved, is
3 induction phase, continue to provide appropriate and 3 thatitisquite expensive to maintain their model for a
4 targeted professional development programs to support the 4 much larger group or population of new teachers.
5 teachersasthey try to implement the strategies that 5 Q | want to go back over and expand on some other
6 they have been exposed to in their preservice programs. 6 thingswe talked about before. Soif it seemslike I'm
7 | think thereisarole for the Department of 7 kind of jumping around, it's because | am.
8 Education to play in making sure that what gets started 8 On thefirst day we talked about your depo
9 inthe preservice training of these teachersis amplified 9 orientation meetings, and | was wondering if during the
10 and have an opportunity to really establish itself in the 10 course of that you discussed any strengths or weaknesses
11 practices of teachers as they become professionals, as 11 of your report.
12 they grow in their professional abilities. 12 A Any strengths or weaknesses of my report. Not
13 Q Areyou familiar with BTSA? 13 that | recall.
14 A I'm--1doknow what BTSA is. 14 Q Do you think that your expert report has any
15 Q Do you have an understanding as to whether BTSA 15 weaknesses?
16 providesany induction services with respect to training 16 A My expert report is -- represents everything
17 for teaching English learners? 17 that I'm willing to stand behind as based on the best
18 A | do know that they are aware of it, and | do 18 judgment | can offer, based on my understanding of the
19 know that some programs, such as the Santa Cruz New 19 research, supporting research and my own professional
20 Teacher Center, are highly aware of the issues of English 20 experiences and observations.
21 language learners, but | do not know the extent to which 21 Q So there's no areas where you would want to go
22 they are addressing those needs. 22 back and elaborate on anything or bolster any of your
23 Q When you say you know that they're aware of it, 23 testimony, rereading it today?
24 what do you mean when you say "they're aware of it"? 24 MR. AFFELDT: Objection; vague and inaccurate. He
25 A | know that one of the big needs addressed -- 25 hasn't reread his report today that I'm aware.
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1 BY MS. READ-SPANGLER: 1 report.

2 Q Wadll, if youweretoreread it. You'vereread 2 So that's a particular instance | can think of

3 itinthe past week, correct? 3 where maybe some additional information might have been

4 A | read it prior to beginning my deposition, yes. 4 helpful for thisreport.

5 Q Whenyou did that, did you note any areas where 5 Q Anything specific?

6 you thought -- where you might want to add anything, 6 A One might be the area of national

7 supplement anything, or bolster anything? 7 board-certified teachers. North Carolinahas-- asa

8 A It did not occur to me. However, you know, any 8 matter of state per capita per student ratio, has a very

9 document that one writesis always -- you know, it's the 9 large percentage compared to other states of nationally
10 best guess that you can make to date on what your 10 board-certified teachers because of incentives that the
11 opinionsare. And so | would not necessarily say that | 11 state put in place for the recruitment of those teachers.
12 would stand behind every word as the best foot forward | 12 The board certification has a specialization in
13 that | would put, but I'm willing to stand behind this 13 English as anew language, and so the strategy that | was
14 testimony. 14 recommending to North Carolinawas to try to increase the
15 Q Haveyou done any additional research in any of 15 number of board-certified teachersin the area of English
16 theareas addressed in your report since you finalized 16 asanew language and to then try to provide -- use those
17 that report? 17 teachersto provide leadership to other teachersin the
18 A | continue to read documents and books in this 18 state who serve English language learners.
19 area, but | have frankly not been reading too much in 19 So | may have included in my testimony greater
20 thisareabecause I've been doing researchin other areas | 20 attention to that -- the recruitment of board-certified
21 recently that are quite apart from this field. 21 teachers, specificaly in this area, and how they might
22 Q And| apologizeif thiswas asked, but | don't 22 helpin providing especialy building-level or
23 think this specifically was asked. 23 district-level leadership and how the State might play a
24 Given that, have you changed or would you addto | 24 rolein the expansion of incentives.
25 any of the opinions set forth in your expert report? 25 Q Do you know if California does have any

Page 405 Page 407

1 A Would | add or change anything? 1 incentivesfor teachers to become nationally

2 Q Right. 2 board-certified?

3 A Thereare-- thereis evidence probably that | 3 A | believe there are some incentives, but

4 might have used in here that occurred to methat | didn't 4 certainly the -- | believe some of those incentives are

5 includethat | had thought of and wished that -- or might 5 at adidtrict rather than state level. Los Angeles

6 wishif | wererewriting it today, | would certainly 6 Unified, | believe, has some special incentives, but |

7 probably add to try to change things, but I -- nothing 7 don't know the specifics of it. But North Carolina

8 that would substantially alter the -- my conclusions or 8 certainly stands out as being a state that is quite

9 recommendations. 9 aggressivein that regard because of the leadership in
10 Q So none of your opinions have changed? 10 that areaexercised by former Governor Jim Hunt.
11 A Correct. 11 Q Going back to your depo orientation, did you
12 Q What evidence might you include? 12 review any documents before -- well, in preparation for
13 A | was-- two weeks ago | wasin North Carolina 13 your deposition or at that meeting?
14 speaking to the education cabinet of the state, and 14 A During the depo preparation?
15 becausethat is astate that is experiencing alarge 15 Q Orin preparation -- on your own in preparation
16 influx now of immigrant students, they are very 16 for your deposition.
17 interested and concerned about how to serve these 17 A Certainly | reviewed many documents that back up
18 students. 18 thetestimony because | expected to be asked questions
19 And so | spoke quite expansively about the 19 about documents that support the testimony and not the
20 research in this area and about how the state could 20 testimony alone.
21 improve -- could be prepared or could prepare themselves 21 Q Did counsel show you any documents?
22 for addressing the needs of these students. And as| 22 A No, no documents were shown to me at the
23 spoke expansively about issues with them, thereweresome | 23  deposition preparation.
24 thingsthat | mentioned to them that maybe could have 24 Q Did counsel read you any documents?
25 helped additionally or might have changed nuancesin this 25 A No, not that | recall.
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1 Q Other than what's reflected in your C.V., do you 1 developed ESL standards.
2 haveany other formal education or training which bears 2 Q Which states have used it or have used it as a
3 onyour testimony in this case? 3 foundation for their standards, if you know?
4 A Other than what'son my C.V.? 4 A | have not made a systematic comparison of the
5 Q Correct. 5 TESOL standards against standards adopted by different
6 A Any formal education, no. 6 states. | personally know that it was quite influential
7 Q Liketraining seminarsor... 7 inthe development of San Francisco Unified's English
8 A | have participated in various conferences and 8 language development standards, so that's at adistrict
9 participated in workshops in conferences that offer 9 level.
10 workshops on specific areas of English -- of theteaching | 10 The New Y ork state standard for ELS | believeis
11 of English language learners that | have participated in. 11 quiteclosely aligned to the TESOL standards because the
12 Conferences such as the National Association for 12 same person who devel oped the TESOL or had aleadership
13 Bilingual Education, California Association of Bilingual 13 rolein the development of TESOL standards played an
14 Education, California Association of Teachersthat are 14 activerolein New York state's development of standards.
15 speakersof -- California Association of Teachersto 15 Q Any other states of districts of which you're
16 Speakers of Other Languages, TESOL. 16 aware?
17 | have sent members of my staff to receive 17 A CdiforniasESL, ELD standards, initsinitial
18 training in specific areas such as S-1-O-P or SIOP, 18 form of development, | believe, certainly must have -- |
19 because that is one areain which my courses offer 19 wasnot part of that committee. That was chaired by
20 training. I've been trained to be on an audit committee. 20 Adel Nadeau, N-a-d-e-a-u, of the San Diego County Office
21 | don't know if that's relevant. 21 of Education. Actually, she was at the San Diego City
22 Q Anaudit committee? Auditing what? 22 Schools but on loan to San Diego County Office of
23 A | amon an audit committee, so I've been trained 23 Education when she did this, chaired the committee that
24 to be amember of an audit committee. 24 developedit. And my -- sheisaware of and familiar
25 Q What are you auditing? 25 with the TESOL standards, and I'm sure that at some
Page 409 Page 411
1 A It's-- I'mjust on aboard on which I'm on an 1 earlier point the TESOL standards were made reference to.
2 audit committee. These arefinancial audits. 2 Q Any other states or districts?
3 Q Okay. | don't care about that. 3 A | don't know of any other -- of the alignment of
4 What exactly is TESOL? 4  other states with the TESOL standards because | do not
5 A It'saninternational organization. It stands 5 know theindividuals who are associated with the
6 for Teachers of English to Speakers of Other Languages. 6 development of those standards in those states.
7 It'saninternational association and a national 7 Q Do you know if there'sanational ESL standard,
8 association of ESL teachers. 8 likeafedera ESL standard?
9 Q And what's the nature of your participation with 9 A No, there are no federal ESL standards, just
10 that? 10 likethere are no federal content standardsin any area.
11 A | attend -- periodically | attend their national 11 Thefedera government has chosen to stay away from
12 conferences, whichisan annua event. Periodicaly I'm 12 curriculum standards.
13 asked to speak at them. That iswhat they are. TESOL 13 Q Do you know if there's areason they've chosen
14 has developed -- is notable because it has developed a 14 not to do that?
15 set of standards for the teaching of English as a second 15 A Thereasons are political.
16 language, known asthe TESOL standards. And that wasthe | 16 Q Wediscussed -- and | use the term "we", meaning
17 firdt, in asense -- it isimportant because it's been 17 you and Ms. Koury -- your interactions with some of the
18 thefoundation or at least an important resource for 18 expertsbefore. And I'm wondering if you have had any
19 dtate effortsto develop their own ELD standards. 19 interactions, communications with any of the consultants
20 Q And maybe that just kind of answers my next 20 inthiscase.
21 question, but has anyone specifically adopted or -- any 21 A Who are the consultants? | don't know the --
22 entity or state specifically adopted those standards for 22 who the consultants are.
23 teaching second languages? 23 Q Haveyou had any interaction with Gary Blasi?
24 A No. Butit hasbeen influential in being 24 A No, | do not know Mr. Blasi.
25 incorporated into state standards of states that have 25 Q Isthere anything that is not set forth in your
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C.V. other than what you've already testified to that you
consider qualifies you as an expert regarding your
report?

A My resume does not -- other than possibly a
reference to the federal grant that | have with
San Francisco union -- Unified School District, whichis
aTitle 7 professional development grant, and recently a
Title 3 grant to provide CLAD certification through the
use of technology and enhance the capacity of the CSU
faculty in delivering these services, it does not
elaborate on or does not represent the extent of my
development in -- the extent of my participation in the
development of materials that would be useful in the
teaching of English language |earners because the resume,
to alarge extent, reflects more my academic research
publications.

So that the resume -- it insufficiently

represents the qualifications that | feel | have to
testify regarding the qualities of the training of CLAD.

Q I notice you're on the board of directors of
META.

A Yes | am.

Q What's the extent of your involvement with META?

A META isanonprofit advocacy organization for
language minority children, in particular, limited
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answers that might be -- and how | could go about
addressing them. So it was more on the form rather than
on the substance. But, of course, they -- you know, they
involved asking questions about the substance of my
testimony.

Q Right.

A But | don't recall any particular areas that
would suggest that Mr. Affeldt did a poor job by not
preparing me for this deposition.

Q Wall, that wasn't what | was trying to suggest.

When Ms. Koury asked you about Russ Rumberger

and Patricia Gandara's qualifications, you answered that
Russ Rumberger is very qualified and you didn't mention
Gandara. And | wanted to know if it was just that you
never got around to answering or if there's something
about her qualifications that you have reservations
about.

A | believe that statement was with reference to
the analysis of the large data sets that were reported
here; that is, the reference to the Harris survey and the
CBEDs data from the Department of Education. And Russ
Rumberger's expertise isin the analysis of large data
sets of that sort. That is not Professor Gandara's area
of expertise. Rather, sheismorein thefield of policy
analysis and development.
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English-proficient children. I'm on the board, which
meets only by telephone. In my experience I've not
participated in a physical board meeting but through the
telephone. Soit's not avery engaged board other than
to hear reports and receive documents of activities of
META, but | am a-- | can't remember whether it'sa
director or trustee, one of those, that | am on the board
of that organization.

Q Other than as a member of the board, have you
been involved in the Comite litigation in any way?

A | have not been involved in the Comite
litigation. However, | have served as an expert in their
court cases and offered declarations for them.

Q Gaoing back to your depo orientation, you
indicated that you and John Affeldt had some sort of mock
deposition questions, and I'm wondering if you covered
any areas in that mock depo -- which is my term, of
course -- that we haven't discussed.

MR. AFFELDT: Objection; vague and overbroad and
ambiguous.

BY MS. READ-SPANGLER:

Q You can answer if you're able.

A It may take me awhileto try to remember what
all the areaswere. Theintent of this mock deposition
was to try to orient me to the kind of questions and
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Sheisthe bestinthefield in that area. She
has -- is extremely impressive in her ability to relate
research to policies and policy analysis and policy
development. She has participated in national
discussions on issues of the inclusion of English
language learners in standards-based reform. She has
looked at and evaluated the programsto bridge English
language learners and immigrant studentsinto the
University of California system, so the recruitment into
higher education, and she has recently worked quite
actively asthe expert on issues related to English
language learners with the Harvard Civil Rights Project,
which isanational project trying to address issues of
civil rightslaw and minority students. So that is her
area of expertise.

And to the extent that the questions that you
asked were about the quantitative analyses of the report
rather than the parts of the report that addressed the
chasm system of teacher certification and inclusion
issues, reform issues as addressed by that report, |
didn't speak about her expertise. | did not expand on
her expertise because the questions were less on that
aspect of her report.

Q Isit your understanding, if you have one, that
Russ Rumberger did the analysis of the Harris survey and
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1 that -- well, let mejust stop there. 1 Q Right. Okay.
2 A Yes, my understanding is that Russ Rumberger 2 A And he agreed that those points are just
3 himself did the analysis for the report. 3 egtimated means, and therefore it's fine to draw theline
4 Q Okay. Weadso-- I'm sorry. Go ahead. 4 without the points on there.
5 A | basethat on the fact that heis -- he -- when 5 Q Areyou aware that other experts are receiving
6 I'vetaked to him about the data, he had firsthand 6 compen- -- or received compensation for preparing their
7 knowledge of the data and the analysis. 7 expert reports?
8 Q Andwe also talked about some white papers and 8 A | -- | believe that experts were compensated in
9 therewasalot of confusion with that term, and | just 9 someform, and that was made clear to me by Mr. Affeldt.
10 want totry to clear up exactly what the white paper or 10 Q Andwhy did you agree to prepare your report for
11 white papers were so that's very clear. 11 no compensation?
12 Y ou said you helped prepare some white papers or 12 A | have never received compensation for
13 awhite paper. Wasthat only the Linda Darling Hammond | 13 participationin legal cases.
14 paper? 14 Q Andwhy isthat?
15 A No. Thewhite paper would also refer to the 15 A | find it easier to discriminate between cases
16 paper by Rumberger and Gandara. 16 that | would beinvolved in or not, and | consider it
17 Q Okay. 17 part of my job as aresearcher to have research be useful
18 MS. PEARLMAN: Off the record for a second. 18 in casesthat make a difference for public palicy.
19 (DRecess taken: 11:03 until 11:15 a.m.) 19 Q Do you have an estimate of how much time you
20 MS. READ-SPANGLER: We're back on the record. 20 spent preparing your expert report?
21 Q You mentioned just alittle bit ago that you had 21 A No, | don't have an estimate.
22 conversation with Russ Rumberger; isthat correct, about 22 Q Wasit more than aweek?
23 hisanalysis? 23 A Yes.
24 A Yes, mm-hmm. 24 Q Morethan amonth?
25 Q What exactly did you discuss with him? 25 MR. AFFELDT: Objection; vague and ambiguousto the
Page 417 Page 419
1 A | think | -- one thing we discussed was the 1 extent weretalking -- are you talking about the
2 inability of the data -- the state data set to get down 2 exhibit, the white papers --
3 totheclassroom level, and we al so discussed the 3 MS. READ-SPANGLER: No.
4 representation of the table -- or of the figure that 4 MR. AFFELDT: -- dl of that?
5 showsthe percentage of qualified teachers as afunction 5 BY MS. READ-SPANGLER:
6 of percent EL studentsin the school controlling for SES, 6 Q Exhibit 17, your expert testimony. And when |
7 inwhich | suggested that he change the formatting of the 7 say "more than amonth,” I'd say of full-time work.
8 way that the figure looked. 8 A It would not be more than a month, no.
9 Q What -- how did you suggest that he change the 9 Q Referring you to Exhibit 2.
10 formatting? 10 A Whichis?
11 MS. KOURY': Point of clarification. Areyou 11 Q Inthat pile someplace. It'sastack of
12 referring to Figure 1, which -- of the report, which we 12 emalls.
13 discussed? 13 A Oh, yes, mm-hmm.
14 THE WITNESS: Yes, uh-huh. 14 Q And specifically the page ending in LDH 11428.
15 MR. AFFELDT: Then objection; asked and answered. | 15 A Yes.
16 BY MS. READ-SPANGLER: 16 MS. PEARLMAN: I'm sorry. What exhibit?
17 Q Thisquestion wasn't asked and answered, but you 17 MS. READ-SPANGLER: 2.
18 cananswer it. 18 MR. AFFELDT: LDH --
19 A Wadll, | actually answered it or described it 19 MS. READ-SPANGLER: 11428.
20 earlier, whichisthe figure as he had it -- because | 20 Q Looking at the e-mail at the top of the page
21 wanted to useit in the testimony to incorporateit. The 21 that starts "John, just wanted to keep you updated on the
22 way in which the figure presented itself was to put 22 ACLU paper." It continueson. Inabout the middle
23 points along the line representing the -- what would be 23 there'sasentencethat reads, "I have found the
24 the estimated means on theregression line. And | didn't 24 necessary citations we discussed and reworked some of the
25 want those pointsin there. 25 numbersto be more clear and 'legally defensible.’ Kenji
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1 isreviewing my edits now and will forward the completed 1 thingsthat | believe to betrue.
2 document next week." Andit'ssigned "MBG." 2 BY MS. READ-SPANGLER:
3 Isit your understanding that that's from your 3 Q When you sign adeclaration, you sign it under
4  research assistant, Michele? 4 pendty of perjury. When you do your expert report, you
5 A Yes itis. 5 make no such oath. Doesthat help you differentiate
6 Q Do you have any understanding of what she meant 6 between the two?
7 by -- or what was needed to make it, quote, "legally 7 MR. AFFELDT: Objection; callsfor alega
8 defensible"? 8 conclusion.
9 A I'msurewhat it'sreferring toisthat it'sa 9 MS. READ-SPANGLER: Wéll, I think he knowsif he
10 documentable number. 10 signs something under penalty of perjury.
11 Q What do you mean by a documentable number? 11 MR. AFFELDT: Well, | wouldn't necessarily agree
12 A That it's backed up by numbers. That would be 12 with your characterization.
13 your datathat would be publicly accessible, such asthe 13 MS. READ-SPANGLER: Okay. Whatever. It's not that
14 Department of Education at Data Quest or some such 14 important.
15 source. 15 Q Didyou ever have an understanding as to whether
16 Q Andjust so therecord's clear, the ACLU paper 16 Russ Rumberger or Patricia Gandarawould act as experts
17 thisisreferring to is Linda Darling Hammond's paper, 17 inthiscase?
18 correct? 18 A | had no expectations that were preformed.
19 MR. AFFELDT: Objection; lacks foundation. 19 Q Isthata"no"?
20 THE WITNESS: | think thisis -- that's probably 20 A | did not have an expectation about whether they
21 what she meant. 21 would serve as expert witnesses until the point which |
22 BY MS. READ-SPANGLER: 22 was asked to be the expert witnessin this case.
23 Q Youtedtified before that John Affeldt wrote the 23 Q Soyou have no understanding -- or do you have
24 initia draft of your report. Why didn't you write it? 24 an understanding as you sit here today that either
25 A | -- the paper, as he drafted it, was based on 25 Patricia Gandara or Russ Rumberger will be expertsin
Page 421 Page 423
1 discussionsthat we had about the format and the content 1 thiscase?
2 of thedocument. | didn't have the time to put into 2 A | believe they will not.
3 preparing the draft. And in this particular casel 3 Q Do you consider yourself -- well, strike that.
4 believe | expressed a preference that the paper be put in 4 Earlier we discussed your areas of expertise,
5 theform that is maximally useful for the case, aslong 5 andyou did not indicate that you consider yourself to be
6 asl wasableto react and respond and revise the 6 anexpert in psychometrics. Do you consider yourself to
7 testimony. 7 bean expert in test design or psychometrics or test
8 Q | know you've prepared declarations before. 8 vdlidity?
9 Haveyou prepared an expert report for any case before? 9 A | don't -- that answer really depends on one's
10 A 1 don't draw any distinction, | guess, between 10 definition of "expertise." Psychometricsisa
11 an expert report and a declaration, and so | don't know. 11 specialized application of statistics and science but
12 I've prepared declarations or what | thought were 12 uses methodologies from statistics and research design
13 declarationsthat | would have thought is more like an 13 that are common across areas.
14  expert testimony. So | don't know how | would be ableto | 14 And so the -- while | have not constructed a
15 answer your question. 15 test from the ground up, | am an expert in the sense that
16 Q Waell, adeclaration is prepared on pleading 16 | can evaluate whether the construction and the
17 paper and submitted directly to the court. Does that 17 application of atest isappropriate or not.
18 helpyou at al? 18 So | can determine -- make an expert
19 MR. AFFELDT: Objection; callsfor alegal 19 determination of whether atest being used, for example,
20 conclusion. 20 hasvaid use and has been developed according to
21 THE WITNESS: Yeah, | readly don't have the 21 professionally adopted standards for validity and
22 expertise. What | dois| write and offer opinions that 22 fairness, for example.
23 areuseful for legal cases. And as an academic or asan 23 | also for over five years, on the board of the
24 expert, | personally don't distinguish between 24 Educational Testing Service, which isthe largest testing
25 declarations and expert testimonies. In both cases| say 25 organization in the world -- | serve on that board. And
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1 oneof thereasons I'm on the board is because of my 1 thatring abell at all?
2 knowledge and understanding of construction and test 2 A Yes,itisdoes.
3 usage. Sointhat sensel consider myself an expert who 3 Q Okay. Good. | want you to explain to meif you
4 can speak to issues of psychometrics. 4 could, first of al, what you meant by "California
5 Q When you said you're knowledgeable of issues of 5 system" in the context of that sentence.
6 validity and fairness, what do you mean by those termsin 6 A | believe | wasreferring to the use of the
7 the context of tests? 7 SAT-9 asan accountability mechanism and as the primary
8 A Weéll, inthis particular case related to English 8 instrument for the STAR program. So | wasn't referring
9 language learners, validity has to do with whether atest 9 totheCaliforniaeducational system per se, but rather
10 measures the intended construct, the intended thing to be 10 just to the system of testing and accountability as
11 measured in the context of students whose English 11 formulated under the STAR program. Those are S-T-A-R,
12 language proficiency islimited. So atest validity 12 alincaps.
13 would be threatened to the extent that, for example, if 13 The standard | was referring to was the APA,
14 you're trying to measure math, the test becomes more of 14 AERA NCME standards, which is the American Psychological
15 an English measure rather than of math by virtue of the 15 Association, American Educational Research Association
16 student's English language proficiency. 16 National Council for Measurement in Education Standards,
17 So that's what | mean by issues of validity. 17 who have set forth a set of standards for fairness and
18 What was the other word? 18 validity in educational measurement.
19 Q Fairness. 19 And there are a number of standards which the --
20 A Yeah. Fairness, again, isaconcept having -- 20 including the issues such as the need for multiple
21 you know, it's whether atest responseis prejudiced in 21 measures of multiple assessments and not reliance on a
22 any way for reasons other than itsintended purpose. So 22 singletest. And that the test should be measuring what
23 infarnessreviews, all test companies that have any 23 it'sintended to measure and not, in the case of English
24 serious quality control standards subject their itemsto 24 language learners, for example, becoming inadvertently a
25 fairnessreview, both subjective through the use of 25 measure of English language development rather than of
Page 425 Page 427
1 expert or panelsthat ook at experts -- so, you know, if 1 thecontent that it istrying to address; that if you
2 there'san item about tanks and guns, it would likely be 2 apply those standards to the way in which California
3 excluded because boys would be more likely to respond to 3 is-- hasbeen solely -- not solely but virtualy solely
4 that itemthan girls. Or if it'sabout Barbie dolls, it 4 relying on, the SAT-9, as the measure for achievement,
5 would probably be excluded for the other reason. 5 that it would bein violation of those standards.
6 So fairness review of items are done both 6 Q When you say that Californiavirtually solely
7 through the judgment of panels that look at the items, as 7 relieson the SAT-9, what do you mean by "virtually
8 well as statistically by the differential responses of 8 soley"?
9 categories of people. 9 A Wéll, there are other measures that are used.
10 In my particular case, this would be whether the 10 The graduation test, for example. But by "virtually
11 fairness has-- you know, can be applied to English 11 solely," | guess| mean -- the emphasisis on "solely" --
12 language learners or not. There arerace and culture 12 the SAT-9isthe measure, that is, the annual test that's
13 fairness, judgmentsthat are exercised as well, and those 13 used upon which API scores are assigned.
14 areall things that test makers worry about. 14 For English language learners whose native
15 Q There'salittle boy on our street who loves 15 language is Spanish and who have been here for less than
16 Barbiedalls, so -- 16 oneyear, thereisthe opportunity to take SABE, S-A-B-E,
17 A Wéll, there you go. 17 in Spanish, but that test is not included in the API, and
18 Q | hopel can give you enough context for you to 18 thereforeit is solely the measure that's used, and that
19 answer this question because | don't have atranscript to 19 would be not good practice as far as the use of test to,
20 refer youto. But we were talking on thefirst day about 20 say, make educational decisions.
21 standardsfor test practices in the National 21 Q With the exception of students taking the SABE,
22 Psychiatric -- or something that starts with "psych," 22 isit your understanding that APl scores are based
23 becausethat'sal I put in my notes -- organizations and 23 exclusively onthe SAT-9?
24 their standards for test practices. And you said 24 A Looking at theimprovement in SAT-9 scores,
25 Cdlifornids system violates those test standards. Does 25 taking into account the socioeconomic status of the
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1 schoal, | believe-- I'm not -- I'm not a user of API 1 incomplete. Sol think what | suggested was just that
2 scores, but my close colleague at Stanford, Professor 2 the sectionsthat seemed complete in that, because there
3 Haertel, H-a-e-r-t-e-l, is on the State committee that is 3 was some sort of deadline approaching, that those were
4 the advisory committee for API, and my understanding from 4 theonesthat they concentrated on rather than the
5 himisthat that'swhat it is. 5 sectionsthat were incomplete. | wasjust giving them
6 Q Soyour understanding is 100 percent of a 6 collegia advice there, because | was not an author of
7 school's API scoreis based on SAT-9 scores? 7 the paper.
8 A Or derivatives. 8 Q | know at one point you queried John Affeldt as
9 Q What do you mean by "derivatives'? 9 towhether or not Rumberger and Gandara couldn't be the
10 A Wadl, adjustments that are made on the basis of 10 experts because there was alot going on in your life,
11 SES, for example. 11 and I'm wondering if you were ever told whether they were
12 Q You're not familiar with the California 12 asked if they could be the experts.
13 Standards Test? 13 A | wasnot told either -- one way or ancther.
14 A Yes, | -- well, I'm familiar with its existence, 14 Q Andyou told usthat one reason why you thought
15 andI'm aso familiar with the fact that there'san 15 Patriciamight not be as good -- well, that's probably
16 extremely high correlation between the SAT-9 score and 16 thewrong word, but as desirable an expert is that she's
17 the standards test because the standardstest isrealy a 17 identified too much with the bilingual versus structured
18 separate measure -- it's separately reported, but many of 18 English immersion debate, and that that might be
19 theitemsthat go into the standards test is selection of 19 perceived as anegative. Aren't you identified with that
20 itemsthat are contained within the SAT-9, such that when 20 debate, aswell?
21 you do acorrelation between the SAT-9 score and the 21 A Yes, | am. But I'm also identified with the
22 dtandardized test, thereis an almost perfect correlation 22 National Research Council report, which acknowledged that
23 between the two because they're really subsets of the 23 hilingual, all things equal, would yield better outcomes
24  other -- oneisasubset of the other with afew items 24 than English only, that there were many other things that
25 addedtofill inafew gapsin the test where the 25 one ought to be paying attention to in school improvement
Page 429 Page 431
1 standards may not have been addressed by the SAT-9 test. 1 rather than the bilingual versus English-only debate.
2 Q Didyou participate in the litigation in 2 And so | think that as seen by the fact that the
3 San Francisco, which | know asthe STAR litigation, but 3 report's conclusions were embraced by opponents of
4 whereit was based on English learners complaining about 4 bilingual education just as much as it was embraced by
5 having to take the SAT-9? 5 and even criticized by advocates for bilingual education,
6 A No, | don't believel did. | did receive -- | 6 | think the record of my own writings would suggest that
7 think | talked to some people who were involved in the 7 I'm--that | would be seen as and perceived as somebody
8 case, but | don't think | was personally involved in it. 8 whoismorein the middle rather than on one side of the
9 Q Areyou familiar with the process whereby 9 debate.
10 parents can waive their child out of having to take the 10 The grounds on which | was opposed to
11 SAT-9? 11 Proposition 227 had just as much to do with the fact that
12 A | know that parents can waive their children 12 the approach advocated by Proposition 227 was inflexible
13 fromtaking the SAT-9. 13 and that the program it was advocating did not have a
14 Q Going back to the Rumberger and Gandara 2002 14 sound theoretical basis rather than by the advocacy for
15 paper, you testified that the final version was quite 15 bilingual education programs.
16 polished and you thought that some items had been 16 Q Soyouwouldn't necessarily be opposed to
17 eliminated. Do you recal testifying to that? 17 English-only if it were donein a supportive, more
18 A No, | don't. | think | said that some sections 18 flexible manner?
19 of what had been in the draft had been eliminated. 19 A All things being equal, | till believe that
20 Q Do you recall what sectionsyou -- were 20 bilingua education will yield the better outcome than an
21 eiminated? 21 English-only. So | would still say that al things being
22 A No. 22 equal, one ought to try to implement bilingual programs.
23 Q Do you recall whether they were sections that 23 But given the difficulty of doing that through
24 you thought weak sections? 24 thedifficulty of recruiting bilingual teachers, for
25 A | believe there were sections that were 25 example, or possibly just the costs associated with heavy
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1 political opposition, that one has to be more realistic 1 you'vepreviously told us about, which | think was --
2 andlook for programs that are -- that can be implemented 2 A 1 didlist afew the other day.
3 with adequate resources, adequate staffing. And, you 3 Q Yeah, AngieV., VderiaJ, same case.
4 know, that would be where | would put my energy rather 4 TheresaP., the Colorado Center -- Colorado Federa
5 than hanging all of the debates on English-only versus 5 Mediation Services thing, and then something -- the
6 bilingua. 6 Englishregentsin New York State.
7 | still believe that the research is quite clear 7 A Right.
8 that the bilingual approaches are superior to 8 MR. AFFELDT: | would issue the same instruction as
9 English-only if you control for al of the background 9 to casesthat are resolved.
10 characteristics of students. 10 MS. READ-SPANGLER: I'mjust asking himif he's
11 Q Do you know how many different languages are 11 worked on any others. That's not privileged.
12 spokenin Cdiforniaby public students? 12 MR. AFFELDT: It might be. | don't know the answer
13 A Somewherein the 150 to 175 range, | would 13 tothequestion. Butif he'sworking on stuff that is
14 imagine, but about 75 percent of it would be Spanish. 14 currently going on as a consulting expert, then that is
15 Q | think you stated you gave a deposition in the 15 work product.
16 TheresaP. case; isthat correct? 16 THE WITNESS: No casesthat have been resolved,
17 A Yes, | did. 17 other than what you've listed.
18 Q Do you have atranscript of your deposition 18 BY MS. READ-SPANGLER:
19 testimony? 19 Q Okay. Haveyou given any other testimony in the
20 A 1 dohaveit. | believe you have been givenit. 20 areaof teaching of English learners or second language
21 Q I apologizeif | already asked this. | don't 21 acquisition, for example, to any legislative bodies?
22 think | have, butif | did, just tell me. 22 A Yes, | have.
23 Have you ever worked on any other case asa 23 Q What -- to whom and what was the nature of the
24 non-testifying expert or consultant? 24  testimony?
25 A Asanon-testifying -- asin providing a 25 A I'vetestified to both houses of Congress
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1 declaration? 1 regarding the reauthorization of the Elementary and
2 Q Or even working behind the scenes and not -- as 2 Secondary Education Act, not No Child Left Behind, prior
3 aconsultant? 3 to No Child Left Behind, in the Improving America's
4 A Not asapaid consultant. | have offered 4 SchoolsAct. I'vetestified to the State Board of
5 severa declarations, which are -- actualy, all the 5 Education in California, Connecticut.
6 declarationsthat | think I've made are posted on my 6 I've offered written testimony to New Y ork
7 website. 7 State-- no, not New York State but New Y ork City Board
8 Q How about just as a consultant where you've 8 of Education. I've spoken in seminars of legidators,
9 provided research assistance or anything of that nature 9 the Aspen Institute, which are congressional |eaders from
10 beyond what you've already testified to, which | think 10 the Senate and the House, bipartisan, in the area of
11 wasdeclarations? 11 education.
12 MR. AFFELDT: I'm going to object to the extent that 12 | just mentioned earlier | spoke to the
13 that may seek to invade attorney work product and people 13 education cabinet of North Carolina State. In
14 onthose cases. | don't know if that's a proper area of 14 Massachusetts | believe I've spoken to their Board of
15 inquiry. 15 Education. | can't recall. I'm surethere are others,
16 MS. READ-SPANGLER: Areyouinstructinghimnotto | 16 but that'swhat | can recall right now.
17 answer? 17 Q On how many occasions have you spoken to or
18 MR. AFFELDT: Yesah, at this point, | think | will. 18 tedtified before the California State Board of Education?
19 MS. READ-SPANGLER: Wéll, I think if the cases are 19 A | believeit must be just once or maybe twice.
20 resolved, he can answer. 20 Q Andwhen was or were those occasions?
21 MR. AFFELDT: If the cases are resolved, you can 21 A | cannot remember.
22 answer. 22 Q Wasit --
23 MS. READ-SPANGLER: Well, let's ask thisfirst, and 23 A It wasregarding bilingual education, however.
24 we may not even need to go down that road. 24 Q Wasit within the last year?
25 Q Have you worked on any cases other than what 25 A No.
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1 Q Wasit pre-Prop 227? 1 thetheoriesand larger framework around which we
2 A Yes. 2 understand the learning needs of students. It'sa
3 Q Wasitinregard to Prop 227? 3 program that helps teachers use assessment, not for
4 A No. 4 accountability-type assessments like tests, but ongoing
5 Q And what was the nature of your testimony -- | 5 assessments of students to understand what their current
6 guesswe should start with the House, regarding the 6 level of development is, both in language and in academic
7 reauthorization of the SEA? 7 content to bring them to the next level.
8 A It was around the various provisions of Title 1 8 And | would say it's one that allows teachers an
9 andTitle7 asthey pertain to -- well, Title 7 isall 9 opportunity to be reflective about their teaching. But |
10 about English language learners, but Title 1 has 10 think that an effective professional development isone
11 provisionsthat pertain to English language learners, and 11 that is generative of more than abag of tricks. That
12 soit had to do with the importance of assessment and 12 s, that if you're taught a specific strategy for
13 accountability provisionsthat were being developed in 13 teaching English language learners, that there's
14 Title 1 for theinclusion of English language learners. 14 something -- that the teacher understands that it's more
15 It was about the improvement of and the importance of 15 thanjust atrick or aparticular strategy to be done but
16 professiona development effortsin Title 7, which -- a 16 isunderstood within alarger framework of instruction.
17 large part of which isfedera funding to improve 17 Q And what do you think -- what, if anything, do
18 professional development and develop the teaching force | 18 you think that the Department of Education should do in
19 for English language learners. 19 termsof supporting or creating such professional
20 They were -- | was testifying in my capacity as 20 development programs?
21 thechair of agroup that was known as the Stanford 21 A For creating such programs?
22 Working Group. The Stanford Working Group had no 22 Q Supporting or creating.
23 affiliation with Stanford other than it was -- that it 23 A | think that it should create incentives through
24 wasthrough a grant administered by Stanford from a 24 participation in such professional development programs.
25 number of private foundationsto bring together experts 25 Where they do provide such programs, they ought to --
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1 and proponents of programs for English language learners 1 specificaly inthe area of English language learners,
2 andtrying to improve the federal law in services for 2 they should try to encourage programs that lead to
3 English language learners. 3 certification in that area, that is, a class
4 Q Wasthe nature of your testimony to the Senate 4  certification.
5 similar? 5 They should be -- have adevelopmental sense as
6 A Yes. 6 some professiona development programs may be more
7 MS. READ-SPANGLER: Let's go off the record. 7 appropriate for beginning teachers than for more
8 (Discussion off the record.) 8 experienced teachers.
9 (Recess taken: 12:00 until 12:42 p.m.) 9 The department could help districtsto find
10 BY MS. READ-SPANGLER: 10 resourcesto pay for strong professional development.
11 Q We'reback. | think we have about an hour, 11 Q What, if any, role do you think the State Board
12 so.. 12 of Education should have in creating and supporting such
13 Who is the director of the teacher education 13 programs?
14 program at Stanford? 14 A The State Board of Education as opposed to the
15 A Rachel Lotan, L-o-t-an. 15 State Department of Education? It could develop
16 Q Wetaked onthefirst day about professional 16 standardsfor -- that are specific to professional
17 development, and you said that effective programs are the 17 development programs for the students and ask the State
18 exception, not the rule, and you discussed a couple 18 Department of Education to monitor and enforce the
19 different programs, Evergreen and San Francisco Unified. 19 provision of professional development programs that
20 I'm wondering, what constitutes an effective 20 conform to those standards.
21 professiona development program, in your opinion? 21 Q Andwhat, if any, role do you think the
22 A It's one that addresses both the English 22 superintendent of public instruction should have in
23 language development needs and the content arealanguage | 23 creating and supporting such professiona development
24 needsfor English language learners; that enables 24 programs?
25 teachersin the course of their practice to reflect on 25 A Waél, as| understand it, the state
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1 superintendent of public instruction isthe chief 1 tothe point where they have developed oral proficiency
2 administrator and leader and provides leadership to the 2 inEnglish.
3 Department of Education and therefore would place -- 3 So even for those students, it seemsto take
4 through al of the tools available, exercise leadership 4 threetofiveyears. It may take longer for older
5 inthose areas, direct the units within the department to 5 studentsto develop proficiency. But there's actualy an
6 enforce the development and provision of appropriate 6 argument to be made that for older students who already
7 professiona development for English language learners. 7 know -- have alot of academic content knowledge, that
8 Q Do you have an opinion as to whether such 8 some of those students may actually paradoxically learn
9 professional development programs like you described are 9 English more quickly because they'relearning it in the
10 more appropriately created and supported by districts or 10 context of academic subject matter that they understand.
11 by state-level entities? 11 So just to answer your question, it's not
12 A | think that it'sreally atwo-way 12 necessarily the case that the younger kids take a shorter
13 responsibility. The districts are the ones who know 13 period of time.
14  better what they need, but the State also needs to remind 14 Q Who arethe main scholars -- what scholars
15 districts of what it is that they should be doing in 15 research do you look to in the field of English language
16 exercising their responsibility in professional -- 16 learnersand second language acquisition? Whois
17 appropriate professional development for students. 17 preeminent?
18 The State also should take its responsibility in 18 A Thework that I'verelied on are -- well, much
19 thedistribution of federal funds, such as Title 1, to 19 of itismy own data collection, the data that I've
20 school districtsin ways that maximally encourage 20 collected. I'veaso found useful research conducted
21 professional development that hel ps teachers be better 21 by -- through case study research conducted by
22 trained to teach English language learners. 22 researchersin second language acquisition, such as
23 Q Wediscussed before that there's not -- or that 23 LeoVanlLier, L-e-0, V-an L-i-e-r, a the Monterey
24 all educational researchers agree that it takes three to 24 Institute for International Studies. I've looked at the
25 fiveyearsto acquire full English proficiency. Isthat 25 work of Catherine Snow, who is aprofessor at Harvard.
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1 anaccurate restatement of what you said before? 1 I'velooked at the work conducted at the Center for
2 A Yes, itwould be. | would say threeto five 2 Applied Linguisticsin Washington, D.C. Virginia Collier
3 vyearsor longer. 3 conducted a study awhile back, but neverthelessit's
4 Q I'mnot trying to be argumentative, but wouldn't 4  ill good, on students learning English.
5 that be somewhat age-dependent? | mean wouldn't it take 5 In apaper that | wrote | gathered primary data
6 lesstimefor ayounger student to learn just by virtue 6 from anumber of other sources, data reported by
7 of thefact that they have smaller vocabularies and less 7 James Cummins, data reported by a gentleman who | can't
8 grammar and stuff like that? 8 remember who is -- works at the North Y ork School
9 A Theresearch shows that the younger the 9 Districtin Canada. That would be international data.
10 students, the more likely they are ultimately to attain 10 Q Anyonedse?
11 proficiency in English that is as close as possible to 11 A I'll leaveit at that.
12 that of native English speakers. But the best evidence 12 Q Not Patricia Gandara?
13 that existsfor how long it takes kidsto learn English 13 A Patricia Gandara does not do research in second
14 arefor kidswho begin early. That is, most of the data 14 language acquisition.
15 that existsarefor children who begin school in 15 Q What'sthe area of her research?
16 kindergarten, entering as English language learners, and 16 A She does mostly policy research, policy
17 it tracks how long it takes those children to development 17 andysis, programs for English language learners. Sheis
18 English proficiency. 18 an expert in the area of school reform. She hasalso
19 Based on that evidence, and | would specifically 19 looked at programs for the transition of minority
20 point to aschool district, Evergreen, which | pointed to 20 students from high school to institutions of higher
21 ashaving awell-organized English language development | 21 education, such asthe University of California. She has
22 program, and also a school in which many of the 22 been aso an anayst in education in | believe the
23 conditions of poverty do not exist -- of high poverty do 23 Assembly Office of Research in California, and so she's
24 not exist -- that in those studentsiit takes up to three 24  redly apolicy expert.
25 tofiveyearsor it takes from threeto five yearsto get 25 Q Sowouldit broaden the field from the list of

18 (Pages 440 to 443)




Page 444

Page 446

1 namesyou gave beforeif | said sort of education of 1 A It really would depend on the specific topic
2 Englishlearners? Would that be a bigger group of people 2 that | would beinterestedin. So| don't feel -- the
3 that would be the main people in the field than what you 3 field of education of English language learnersis not
4 gaveme before? 4 redly afield. Itisafield of specialization of a
5 A The name you gave me before, you asked people on 5 particular population but around whom people with
6 whom | might rely to offer the opinion that it takes 6 expertise and in other areas of education may touch upon
7 students three to five years to master English. 7 becausein amost any sample of English language
8 Q That wasn't my question, so I'm glad you 8 learners, you would -- you know, they would be included
9 clarified that. 9 inyour sample.
10 A That's how | understood your question. 10 And so that would almost be like saying, well,
11 Q Itwasatotally different subject. | just 11 you know, who -- it'sreally no different than if you
12 wanted to know just main peoplein thefield of English 12 were asked, even within afield of law, such as
13 learners and second language acquisition in general. So 13 litigation, to say, well, who are the preeminent people
14 education of English learners. 14 inthefield of litigation that you would point to? And
15 MR. AFFELDT: Objection; vague and overbroad. 15 redly it depends on the specialized area of litigation.
16 BY MS. READ-SPANGLER: 16 So if you were to ask me who in the area of
17 Q So whose research -- when you're doing a paper, 17 English language assessment, | could answer that. Whoin
18 likeif you're going to do aMETA analysis or something 18 the areaof English language professional development, |
19 likethat of education of English learners and second 19 might be able to answer that.
20 language acquisition, who besides who you've aready 20 So on those grounds, | don't feel | can answer
21 listed would you look to? 21 the question you're asking.
22 MR. AFFELDT: Same objection. 22 Q Issecond language acquisition a specialization
23 BY MS. READ-SPANGLER: 23 that you could answer that for?
24 Q You can go ahead and answer. 24 A Sure.
25 A You could look at the roster of the National 25 Q How about let'stake it for second language
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1 Academy of Sciences committeethat | chaired, whichwasa 1 acquisition?
2 broad roster that had been devel oped by the Nationa 2 A Wdll, | would look at Professor Lily
3 Academy of Sciences to form the question of English 3 Wong-Fillmore at University of California, Berkeley,
4 language learners. 4 Ellen Bialystok, B-i-a-l-y-st-0-k, at the University
5 And included in that are -- the study director 5 of --at York University. Professor Fred Genesee,
6 for that study was Diane August. There are people on 6 G-en-e-s-e-e, a McGill University, Professor Hugo
7 that committee, such as Professor Richard Duran, who is 7 Baetens-Beardsmore, H-u-g-0, B-a-e-t-e-n-s
8 at University of California, Santa Barbara, and Lucinda 8 B-e-ar-d-sm-o-r-e, whoisat the-- | believe
9 Pease-Alvarez, who specializesin teacher preparation at 9 University Of Belgium. Professor Guus Extra, G-u-u-s,
10 the University of California, SantaBarbara. Catherine 10 E-x-t-r-a, whoisat the University of Tilburg,
11 Snow, whoisat Harvard University. 11 T-i-l-b-u-r-g, in the Netherlands. | would list
12 There's aroster there that one could begin if 12 Professor Patsi Lightbown, L-i-g-h-t-b-0-w-n, at McGill
13 you needed to formulate in this. But it'savery large 13 University. Michael Long, L-o0-n-g, at the University of
14 list of peoplethat | -- and | would be happy to go 14 Hawaii at Manoa. And there are many others, but those
15 through my Rolodex and name them for you if you'd like. 15 come to mind.
16 Q I'mjust wondering who you think are the most 16 Q Would you include yourself in that group?
17 respected or who you find to be the people whose research 17 A Insecond language acquisition? Yes, | would.
18 you -- likeif an article or paper comes out by someone, 18 Q Who do you consider to be preeminent in the
19 you put it at the top of your pile becauseit's, "Oh, 19 field of English learner assessment?
20 Catherine Snow published something. | want to look at 20 A English learner assessment. There is assessment
21 that because | respect her work." Who is sort of 21 of English language, and then there is assessment of
22 preeminent in the field in your mind? 22 English learnersin the content area.
23 MR. AFFELDT: Objection; vague and overbroad. 23 Q Let's start with English language assessment.
24 BY MS. READ-SPANGLER: 24 A Okay. Intheareaof English language
25 Q You can answer. 25 assessment, | guess | would list Lyle Bachman, L-y-I-e,
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B-a-c-h-m-a-n, at UCLA. FrancesButler at -- who is
also -- at adifferent unit but also at UCLA. Dorry
Kenyon, K-e-n-y-o-n, at the Center for Applied
Linguistics in Washington.

There are experts at the -- that work with the
English language assessments at the Educational Testing
Service, whose unit is headed by Mari Perlmann, although
she herself is not an expert. There are alarge number
of psychometricians there who work in the area of English
language assessment. Ed De Avila, D-e A-v-i-I-a, whois
an independent consultant but has created -- isthe
creator of the Language Assessment Scales, the most
widely used test of English language proficiency used in
this country.

Do you want more?

Q That's okay. How about assessment of content?

A Inthat areathereis Jamal Abedi, Ja-m-al,
A-b-e-d-i, whoisat UCLA. Thereis-- theproblemisl
have such a hard time remembering names of people.

But --

Q Just your best recollection.

A I'mjust trying to think of the person. Just
give me asecond and I'll come up with aname. Why can't
| think of her name? Anyway, there's a professor at
George Washington University who has worked quite a bit
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is at Georgetown University. David Ramirez, who is at
Cal State, Long Beach.

Q Lotsof good names. Interesting names.

A Interesting names. It'sadiversefield.

Q Yes

We talked about the Wong-Fillmore and Snow

research discussing that all teachers of English learners
should have aminimum of seven college-level or arange
of these seven college-level-type courses. And you had
indicated that these were addressed in the CLAD, BCLAD
training; isthat correct, that those areas were?

A Yes, | believe so.

Q Isit your understanding or your opinion that
those areas are also addressed in the new Standard 7 CLAD
infused standard?

A They could be. They could be.

Q What do you mean by that?

A They're not specified or they're not -- you
know, if you read what those seven courses are, they're
not enumerated in the Standard 7, but to the extent that
Standard 7 talks about language acquisition, the theory
underlying it, its usesin socia situations and so
forth, you could -- you know, a curriculum that follows
Standard 7 could incorporate the elements of what
Wong-Fillmore and Snow say would be what every teacher
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inthisarea. Diane August, who was at the Center for
Applied Linguistics, who has worked on thistopic. A guy
by the name of Olson, whose first name | can't remember,
who is at the American Institutes for Research. Thereis
Rebecca Kopriva, K-o0-p-r-i-v-a, a the University of
Delaware. That's about it.

Q And just because we've talked about it alot,
how about preeminent scholarsin the field of English
language professiona development?

A | would put in there Aida Walqui, A-i-d-a
W-&-l-g-u-i, who currently works at West Ed, an
educational organization in San Francisco. AlbaOrtiz,
O-r-t-i-z, at the University of Texasat Austin. | would
put Else Hamayan, E-I-s-e, H-am-ay-a-n, who is at the
I1linois Resource Center. Asa practitioner, | would put
Ellen Moir, M-o-i-r, who is the director of the
Santa Cruz New Teacher Project, who also maintains a
research staff there. One researcher who works with her
isaMichael Strong, St-r-o-n-g.

Q Anyoneelse?

A Sure. The-- 1 guess| would put in there --
include in there Debbra Short, asin long and short, from
the Center for Applied Linguistics. Jana Ecchevarria,
Jan-a E-c-c-h-e-v-a-r-r-i-a from Cal State,

Long Beach. AnaUhl Chamot, A-n-a U-h-I C-h-a-m-o-t, who
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should know about language acquisition into their courses
that satisfy Standard 7.

Q So, inyour opinion, would ateacher receiving
the Standard 7 training or certification -- would that
teacher be at least minimally qualified, as you used the
term on the first day, to teach English learners?

MR. AFFELDT: Objection; improper hypothetical,
insufficient facts upon which to form an opinion.

BY MS. READ-SPANGLER:

Q Waéll, let me back up alittle.

On thefirst day you talked about that CLAD and
BCLAD -- teacherswith CLAD and BCLAD certifications had
at least minimally met -- were minimally qualified to
teach English learners, and you said "minimally" because
you'd hope they'd keep getting professional development.

A Yes, | did.

Q Somy question is, Would the new Standard 7
training provide the same or asimilar sort of minimal
qualification, in your opinion, to teach English
learners?

MR. AFFELDT: Same objection and lacks foundation,
aswell.

BY MS. READ-SPANGLER:
Q You can go ahead and answer.
A | stated my concerns about the extent to which
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1 programswill be able to provide sufficient coverage of 1 A Waéll, | think maybe | shouldn't say just
2 theelements of Standard 7, given their capacity or lack 2 accountability, but supports that go along with it so
3 of capacity. Somy -- | would only be able to say that 3 that improvement can happen. So by "accountability," |
4 it would meet the minimum requirement if they're able to 4 mean asking whether improvement istaking place in the
5 fully staff and resource the programs to address all of 5 quality of the kinds of services that are being provided
6 those eements. But | have questions about whether -- 6 for professiona development, the -- and, in the
7 how redlistic that is as a possibility. 7 preservice programs, whether that is actually resulting
8 Q Butit'sagood first step by, first, we create 8 inimprovementsin the number of studentsthat are being
9 astandard, and then we'll get people to teach a standard 9 served by these certified teachers, indicators whether
10 and mentorsto -- who are trained to mentor the students? 10 that isactually having a positive outcome on the
11 A | believe-- 11 achievement of these students, both short-term and
12 MR. AFFELDT: Objection; vague and ambiguousand | 12 long-term, and improvement and changesin the process if
13 compound. 13 those outcomes are not being achieved.
14 BY MS. READ-SPANGLER: 14 THE WITNESS: Can| takeaquick runto the
15 Q You can answer. 15 bathroom?
16 A | believethat if you look back at the history 16 MS. READ-SPANGLER: Sure.
17 of where the State has been, that it has been a series of 17 (Recess taken: 1:20 until 1:22 p.m.)
18 first steps that have never been followed by a second 18 THE WITNESS: Can | go back and add that name | was
19 step, and so theissue of English language learners 19 trying to remember?
20 really became -- cameto the State's awareness in the 20 BY MS. READ-SPANGLER:
21 '70s, and first steps were taken to try to address the 21 Q Oh, plesse.
22 needs of these students. So by those groundsyou cansay | 22 A It's Sharlene Rivera
23 that, yes, many first steps have been taken. 23 Q Which group was shein?
24 The state department in 1981 published a 24 A Shewasin expertsin content areatesting for
25 theoretical framework for dealing with English language 25 English language learners. R-i-v-e-r-a.
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1 learnersand took stepsto try to develop professional 1 Q And you know we're going to contact al these
2 development efforts to meet those standards. There was 2 people and tell them you gave us their names? No, I'm
3 never asecond step. 3 just kidding.
4 So | think, you know -- | think what oneis 4 A I'm more worried that she'd seethat | couldn't
5 looking for are assurances that several steps could be 5 remember her name. I'll hear from them then.
6 put together. But thereisreally no reason from the 6 Q When we were talking about capacity issues with
7 history of things that even the best of intentions are 7 teacher education programs and the -- regarding the
8 carried through. And so that's my own beliefs about 8 placement of student teachers with supervising teachers
9 first steps, isthat unlessthereis serious 9 with English learner certification -- certifications, you
10 accountability for things that happen beyond the first 10 were-- do you remember that general topic?
11 step, that efforts are inadequate. 1 A Yes, | do.
12 Q What do you mean by "serious accountability for | 12 Q You were asked what the State should do to help
13 thingsthat happen beyond the first step"? Actualy, | 13 remedy that capacity issue, and I'd like to know if you
14 think | may have misguoted you. 14 have any thoughts on what, if anything, the Department of
15 Can you read back what he said, "from serious 15 Education specifically could or should do to help remedy
16 accountability" on? 16 that particular capacity issue.
17 Could you read from "serious accountability" on? | 17 A | think that --
18 (The record was read as follows: 18 MR. AFFELDT: I'm just going to object as vague and
19 "Answer: ...unlessthereis serious 19 ambiguous.
20 accountability for things that happen beyond 20 You can answe.
21 thefirst step, that efforts are 21 THE WITNESS: What the Department of Education might
22 inadequate.") 22 behelpful in hereisin trying to identify the teachers
23 BY MS. READ-SPANGLER: 23 who with -- who would be in such situations where they
24 Q What do you mean by "serious accountability for | 24 might be cooperating teachers with preservice providers,
25 thingsthat happen beyond the first step"? 25 likethe CSUs or the UC teacher education programs, and
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1 identify those who quite readily could obtain themselves 1 Englishlearner certifications, I'm wondering if you have

2 aCLAD certification and work with them so that they can 2 anopinion asto anything that the State Board of

3 beplaced with -- so that they could adequately supervise 3 Education could do to help remedy that.

4 students with -- adequately service preservice student 4 MR. AFFELDT: Same objections.

5 teachers who would work with them. 5 THE WITNESS: | think that, you know, to the extent

6 The State Department could maintain a database 6 that the State Board can request, can require of the

7 of teachers where they could offer teacher education 7 Department of Education the maintenance of better

8 programs or they could afford teacher education programs 8 information, better database of teachers so that it can

9 theability to more readily identify teachers who could 9 have abetter sense of the resources that are out there
10 serve as cooperating teachers. 10 inthe existing teacher force for the improvement of the
11 So that would be another mechanism that the 11 professional, that is, improvement of the profession to
12 State Department could do by maintaining better records 12 teach English language learners, | think that they could
13 and keeping track of specific teachers. 13 be quite helpful because that would provide the
14 BY MS. READ-SPANGLER: 14 motivation and authority for the State Department of
15 Q Other than just leading the Department of 15 Education to gather statistics.
16 Education, would you have anything to add if | asked the 16 And | mentioned in my testimony the importance
17 same question about the superintendent of public 17 of doing alabor market analysis of teachersfor English
18 instruction? 18 language learners, and this falls within that domain.
19 MR. AFFELDT: Same objection. And objectiontothe | 19 It'snot just about the attraction of teachersto teach
20 extentit callsfor alegal conclusion. 20 inthese schools, but also the motivation of teachersto
21 THE WITNESS: Yeah, | would just say that thet is 21 work as cooperating teachersif they're CLAD-certified.
22 beyond my expertise because | would be able to answer 22 And so | think that the State Board could ask
23 thatif | really had an understanding of the leadership 23 for analyses of data-- first, a collection of data, but
24 characteristics of particular individuals, but those 24  analyses of the data to try to improve the situation.
25 leadership characteristics, like that in any industry, 25 BY MS. READ-SPANGLER:
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1 vary fromindividua toindividual. So |l think that this 1 Q Isitfair to say that you don't have a good

2 would be-- | don't think | can answer that question. 2 understanding of the delineation of roles and

3 BY MS. READ-SPANGLER: 3 responsibilities between the superintendent, the State

4 Q That'sfine. What, if any, role do you think 4 Board, and the Department of Education?

5 the State Board of Education could or should havein 5 A | havea-- | have an understanding that they

6 terms of helping to resolve the capacity issues with 6 areseparate entities, but | also understand that

7 regard to the placement of student teachers with 7 decision making and policy development isa-- | guess

8 supervising teachers with English learner certifications? | 8 thekind word would be an interactive process, but that

9 MR. AFFELDT: Same objections. 9 ultimately it really comes down to the political process
10 BY MS. READ-SPANGLER: 10 involved in the policy making between these different
11 Q You can answer if you can. 11 boards.
12 A | think I'm not sure that | would like to answer 12 Q What do you mean that ultimately it comes down
13 that question or that | would -- that may be an answer 13 tothepoalitical processin the policy making between
14 that requires more thinking than | can offer 14  these boards?
15 spontaneoudly. It'snot -- it's a hypothetical situation 15 A Well, any policy regarding the English language
16 that I'm not ready to answer. 16 learnersis-- there are multiple voices that speak, in
17 Q Istheresomeway | can clarify it for you? 17 thiscase, State Board, superintendent, Department of
18 A Sure. Why don't you repeat the question? 18 Education, and who raises an issue and how it gets
19 Q I'mjusttrying to get asense, since | 19 addressed is amatter of negotiation between those bodies
20 represent different people than Ms. Koury does or 20 andtheCTC.
21 different entities, what different rolesyou might seemy | 21 So unless oneis actually in the middle of that
22 clients playing in terms of trying to remedy some of the | 22 process of decision making, oneis never certain asto
23 issuesyou've presented. 23 how or what the right levers are to be the most effective
24 And so with regard to this -- the problem of 24 in advocating for achange. And my understanding is that
25 placing student teachers with supervising teacherswith | 25 those things change from moment to moment. And the
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1 personalities of particular individuals -- you know, 1 BY MS READ-SPANGLER:
2 there'savery effective member of the State Board of 2 Q Widll, in any event, the other day you said
3 Education who may, you know -- and personalities do 3 "highly distributed system of governance" or words to
4 matter in these cases. 4 that effect.
5 And that's why | say that my understanding of -- 5 Do you think that you've fully elaborated on
6 in--trying to make ageneral case based on the specific 6 that, or could you elaborate on that more fully than you
7 instance, based on specific personalities and individuals 7 havetoday or in previous days?
8 isnot -- it'sawaste of time trying to specify what the 8 A | think | would --
9 exact decision-making process is because we're dealing 9 MR. AFFELDT: Objection; vague and overbroad --
10 with adistributed system of governance, and much of 10 BY MS. READ-SPANGLER:
11 that, therefore, rests on the negotiation of power and 11 Q You can answer.
12 dealsthat are made between those bodies. 12 MR. AFFELDT: -- and callsfor anarrative.
13 Q Did | hear you correctly when you said there's a 13 THE WITNESS: | think I will stand by what I've
14 very effective member of the Board of Education? 14 said, and | don't feel like | need to elaborate further.
15 A I'mhypothesizing that if thereis -- 15 BY MS. READ-SPANGLER:
16 Q Oh, if thereis. 16 Q Yeah, that'sdl I'm asking.
17 A If there were aparticular individual, and | 17 A Itissomething that is particularly well
18 could even name an individual, such as Marian Joseph, who | 18 understood if you contrast it with other systems of
19 hasbeen avery effective member of the board in terms of 19 governance, in placeslike -- that are in states or
20 impacting curriculum and impacting various policies. 20 countriesthat are centralized.
21 Now, if -- and all I'm saying is that there are 21 Q AnNd, infact, when you were asked whether
22 thingslike that which are the effects of strong and 22 Cdlifornianeedsto be more centralized, we discussed the
23 effectiveindividuals or policy-makers. And if that 23 prosand cons, and one of the cons, you said, was you
24 individual goes away, that affects the power and 24 lose -- you sacrifice local control and some of the
25 political relationship between entities. 25 positives.
Page 461 Page 463
1 So that is my understanding of how the system 1 Do you remember having that sort of discussion?
2 works. That'stheway inwhich -- it'snot a-- you 2 A | remember the discussion.
3 know, atop-down system like Texas, where the 3 Q What are the positives that you were referring
4 commissioner really can have certain authority -- there's 4 tointermsof loca control?
5 amore top-down system. 5 MR. AFFELDT: Objection; asked and answered.
6 So, anyway, that is just my own opinion that 6 THE WITNESS: | think | elaborated on that the other
7 I'veformed from working with various parts of the 7 day.
8 system. That would be my characterization of the system 8 BY MS. READ-SPANGLER:
9 asl| understand it. 9 Q If youdid, | don't recall. Would you mind at
10 Q Youjust used the term "adistributed system of 10 least beginning to elaborate again so you can refresh my
11 governance," and the other day you used the phrase 11 memory? Because| don't think you did.
12 "highly distributed system of governance.” | don't want 12 A WEéll, one of them was the fact that you get
13 to beat adead horse so let mejust ask, Do you think 13 greater political participation locally in the
14 that you've explained between today and your other 14 educational process --
15 previous days' testimony what you mean by "highly 15 Q Arethereany -- I'm sorry. Go ahead.
16 distributed system of governance" in California 16 A -- and to that -- and then there are some
17 education? 17 important derivative effects of that, of local engagement
18 MR. AFFELDT: Objection to the extent it misstates 18 ineducational process, which isthat you'll get more
19 histestimony. 19 interesting -- when educational issues come up, there
20 BY MS. READ-SPANGLER: 20 will be agreater interest on the part of individual
21 Q Havel misstated your testimony? 21 citizensin educational process.
22 MR. AFFELDT: | thought what he said was 22 I'm just conjecturing this just from my
23 "distributed system of power." 23 knowledge of how politics works. So there could be some
24 I'm not sure what you said the other day, but 24 very positive effects coming from local governance.
25 therecord will speak for itself. 25 | personally believe that it's important for
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1 democracy to haveissues that are going on at the local 1 innovationsispositive, | think. There should be the
2 level where people can fed more participativein it and 2 ability of aschool district to develop such programs,
3 school boards and local control there can contribute to 3 and that would be a positive.
4 greater local participation in the democratic process. 4 Q Anything else?
5 Now, that's a very abstract statement, but | do 5 A I'mdone.
6 think that the issue of local-controlling governance is 6 MS. KOURY': Let'sgo off the record.
7 important there. Of course, the problem with that sort 7 1
8 of asystem isthat inequities can happen that do not or 8 /I
9 cannot get addressed. 9
10 Q | wasjust focusing on the positives. Can you 10
11 think of any other positives right now? 11
12 A Positives of ? 12
13 Q Locad control. 13
14 MR. AFFELDT: Objection; inadequate hypothetical. | 14
15 THE WITNESS: What do you think? No. 15
16 BY MS. READ-SPANGLER: 16
17 Q Wait. | getto ask the questions. | mean, if 17
18 not, that'sfine. I'mjust -- | get to keep saying, "Any 18
19 more? Any more?' until there's no more. 19
20 A Sure, if you give me time to think. 20
21 Q Weéll, let me ask you this: Did you talk to 21
22 counsdl about your deposition when we broke for lunch 22
23 today? 23
24 A No. 24
25 Q Didyou review any more documents or any 25
Page 465 Page 467
1 documents at lunch today? 1
2 A No. 2
3 Q Any other positives? 3
4 A | think one of the things, you know -- again, 4
5 theseare all having to do with positives of citizens S
6 participating in this process, but there are local ?
7 circumstances that local communities can get engaged in 8
8 quiteeffectively. . 9 I, KENJ HAKUTA, Ph.D., do hereby declare
9 Inmyownarea, for example, the ability to form 10 under penalty of perjury that | have read the foregoing
10  innovative language education programs locally, because | 11 transcript of my deposition; that | have made such
11  there happensto be a source of students who speak a 12 corrections as noted herein, inink, initialed by me, or
12 particular language that the native speakers of English 13 attached hereto; that my testimony as contained Herein,
13 want to know or want to learn by forming what are called 14 ascorrected, istrue and correct.
14 two-way hilingual programs, isaloca decision that is 15 EXECUTED this day of ,
15 encouraged, that's desirable, and is sometimes negatively 16 20, a ,
16 impacted by certain State policies. -
17 So, for example, two-way bilingual programswere | 17 (City) (State)
18 impacted by Proposition 227 by making it more difficult g
19 for the language minority participants in those programs
20 to participate in them because they would haveto sign a 20 KENJ HAKUTA. PhD.
21 waiver -- they would have to go through awaiver process. | 51 '
22 And so there's a situation where the program that has 22
23 great locd interest is negatively impacted by a 23
24 statewide policy. 24
25 So the ahility to develop locally-brewed 25
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STATE OF CALIFORNIA )
. SS
COUNTY OF CONTRA COSTA)

[, the undersigned, a Certified Shorthand
Reporter of the State of California, do hereby
certify:

That the foregoing proceedings were taken
before me at the time and place herein set forth; that
any witnesses in the foregoing proceedings, prior to
testifying, were placed under oath; that a verbatim
record of the proceedings was made by me using machine
shorthand which was thereafter transcribed under my
direction; further, that the foregoing is an accurate
transcription thereof.

| further certify that | am neither
financially interested in the action nor arelative or
employee of any attorney of any of the parties.

IN WITNESS WHEREOF, | have this date
subscribed my name.

Dated:

TRACY L. PERRY
CSR No. 9577
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