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; APPEARANCES 1 ROBERT CORLEY,
3 FORTHE PLAINTIFFS: 2 having first been duly sworn, was
4 ACLU FOUNDATION OF SOUTHERN CALIFORNIA : s i
BY: PETER J. ELIASBERG, ESQUIRE 3 examined and testified as follows:
5 1616 Beverly Boulevard 4
Los Angeles, California 90026
g 213- 977-9500 5 EXAMINATION
FOR DEFENDANTS DELAINE EASTIN, SUPERINTENDENT OF 6 BY MR. SEFERIAN:
8 PUBLIC INSTRUCTION, DEPARTMENT OF EDUCATION, BOARD OF 7 Q. Good morning, Mr. Corley. My nameis Tony
EDUCATION: . , Mr. .
0 . .
DEPARTMENT OF JUSTICE 8 Sefenan, and | represent the Superintendent of
10 OFFICE OF THE ATTORNEY GENERAL 9 Public Instruction, the State Department of
001 et V- SEFERIAN, ESQUIRE 10 Education, and the State Board of Education in the
11 13001 Street )
Suite 1101 illi i i i
B e California 94244-7550 11 Wil Ilafns_versus Cdlifornialawsuit. o
, Nasear 12 I'd like to show you a document which I'll
1 seferi j. -
13 anthony.seferian@doj.cagov 13 ask the court reporter to mark as Exhibit 1.
15 FORTHE INTERVENOR: 14 (Defendants Exhibit No. 1 was
;g CALIFORNIA SCHOOL BOARDS ASSOCIATION 15 marked for identification.)
S5 Capi Al 16 BY MR. SEFERIAN:
17 Suite 1425 i
Sacrormento, Californiagsa1a 17 Q. Do you recognize that document?
18 916-442:2952 18 A. Yes. Thisappearsto be acomplete copy of
FOR INTERVENOR LOS ANGELES UNIFIED SCHOOL DISTRICT: 19 my expert report.
2 RUMWASSER & WOOCHER LLP 20 MR. ELIASBERG: Just generally -- | mean,
21 BY: KEVIN S, REED, ESQUIRE 21 yourewelcometo -- | don't expect that Tony has put
100 Wilshire Boulevard : , .
2 Site190 22 inafake one, but you're welcome to take the time
5 paNonca Califormia 040 23 necessary to be familiar, make sure that it appears
5y TeeU@sirumuooch.com 24 to bethe full document. Y ou don't have to read
% 25 every page, but you should do that with any document.
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1 BY MR. SEFERIAN: 1 Q. Aspart of your work in this case, have you
2 Q. Just to be precise, does the document 2 madealist of which schools with severe facility
3 Exhibit 1, contain an attachment, Exhibit A, which 3 needsdid not participate in the bond programs?
4 says, "Resume Rob Corley, School Facility Planning 4 A. No, | did not.
5 Consultant"? 5 Q. Arethere any legitimate reasons why a
6 A. Correct. 6 school district may not participate in abond
7 Q. What isthat document, Exhibit A? 7 program?
8 A. Exhibit A isaresume and history of the 8 MR. ELIASBERG: Objection; vague.
9 work I've done over the years. It's something that 9 THE WITNESS: Go ahead and answer that
10 -- the particular one here has been used at 10 one?
11 conferences and attached to reports. 11 MR. ELIASBERG: Yes. Unless| specificaly
12 Q. And then marked as Exhibit B, within Exhibit | 12 tell you not to. | just need to make objections for
13 1, the document, expert report of Robert Corley, Is 13 therecord, But you can answer when | finish my
14 that the expert report you prepared for this case? 14 objection.
15 A. Again, without reading every page, it 15 THE WITNESS: | believe there are various
16 appearsto be acomplete copy, yes. 16 reasonswhy. A district may -- first of al, the
17 Q. Il'dliketo ask you to refer to page 46 of 17 essence of SB50 and the school facilities program is
18 your expert report. 18 it'samatching program. You have to have local
19 If | refer in your deposition to "your 19 fundsto participate. If you'refinancialy unable
20 report,” will you understand that to mean the expert 20 and meet certain threshold tests, then there'sa
21 report that you prepared in this case, which is 21 financia hardship component. So oneis financial
22 attached as Exhibit B to Exhibit 1 of your 22 wherewithal.
23 deposition? 23 Another key issue that's out there is the --
24 A. Yes 24 what I'll generally class -- categorize as the
25 Q. Inthemiddle of page 46 of your report, 25 management capabilities of the school districts.
Page 7 Page 9
1 theresaNo. 1 which says, "No system wasin 1 There are athousand, plus or minus, school districts
2 place to ensure that schools with severe 2 inthe State of California. More than that, if you
3 facility needs participated in the bond 3 include the county superintendents.
4 programs.” 4 Some of them are extremely small. In some
5 What do you mean by that statement? 5 school districts, they have a
6 A. Again, we're starting right in the middle of 6 superintendent/principal who spends part of his or
7 areport, and let me put it in context. The bond 7 her day out on the playground supervising kids. So
8 programs specifically here referred mainly to 8 there'sahuge universe of schools out there.
9 Proposition 1A and SB50, which is now known as the 9 Finally, thereis an issue that is more
10 school facilities program. 10 prevaent in older and often urban schoals, isthe
11 What | meant by that statement that is 11 modernization funding is simply inadequate to address
12 identified as No. 1 on page 46, is that even though a 12 al the needs.
13 substantial amount of money was made available to 13 When you prepare modernization plans, you
14 school districts throughout the State of California, 14 haveto bring much of the school up to current codes,
15 there was no system to ensure that the schools -- the 15 including seismic, ADA components -- that's the
16 individual schools with the most severe needs took 16 handicapped access -- and fire and life safety.
17 advantage of it. 17 And sometimes, that is just an overwhelming
18 It was purely a demand-driven program. 18 amount of work to be done. And sometimeswon't even
19 Applicationswere prepared -- or the format for 19 fit within the modernization budget.
20 applications was made available, but it was entirely 20 After this report was prepared, after this
21 uptothe school district to identify which 21 timein November 2002, the Prop 47 legidation
22 facilities got modernized or otherwise repaired with 22 actualy has aprovision for very old schools, which
23  thesefunds. 23 isastepintheright direction. But there are
24 Also, it was entirely up to the school 24 reasons why districts were unable or, for other
25 digtrict to file or not to file an application. 25 reasons, did not access the Prop 1A funds.
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1 BY MR. SEFERIAN: 1 A. Okay. Wéll, I'll try and answer that one.
2 Although you haven't made any list, have you 2 |If we'renot there, ask again. So you asked if lack
3 made any type of estimate of how many schools with 3 of management capability is afactor for very small
4 severefacility needs or how many districts with 4 didtricts. In some cases, it is. However, there are
5 severefacility needs did not participate in the bond 5 somevery smal districts that have successfully
6 programs? 6 participated.
7 A. | have not compiled such alist. Asis 7 Itis-- andlocal management capabilities
8 stated elsewherein this report, a significant 8 isasoafactor in medium and larger districts, as
9 limiting factor isthe fact that nobody has that 9 well, including some of the very largest districtsin
10 information. Thereisno statewideinventory. There | 10 the state.
11 isnosourcel could go to to list the oldest school 11 Q. Areyou aware of any school districts that
12 tothe newest school. 12 didn't -- did not participate in the bond programs,
13 So because the universe is unknown, the 13 Proposition 1-A and Proposition 47, because of the
14 state could, but does not, have that information. It 14 management capabilities of the school district?
15 involvesalevel of research that, frankly, is beyond 15 A. I'mtrying to think who. | -- 1 --I'm
16 the scope of thisreport. | am aware of some 16 trying to think who really has not participated.
17 individua situations where, again, applications may 17 They're-- I'm aware of some small districtsin the
18 bein process, they may be being considered, but they | 18 north part of the state. Other districts simply
19 have not yet been filed. 19 filed alimited number of applications.
20 And as further testimony that | point out, 20 Again, it's -- there'salot of need out
21 inthe Proposition 47 bond, several billion dollars 21 there, And much of this report addresses the
22 were set aside for the, quote, "pipeline projects.” 22 prevaence of need.
23 And these were projects that are completed -- and the | 23 But when you look at the number of
24  applications were completed, the plans were 24 applications filed and the amount of work done, there
25 completed. 25 ismore work to be done.
Page 11 Page 13
1 They were filed with the state, but there 1 Q. Aspart of the work that you performed in
2 wasno money to take care of them. And akey part of 2 thiscase, did you undertake any effort to determine
3 Prop 47 was clearing that backlog. So clearly, 3 which school districts did not participate in bond
4 demand exceeded supply. 4 programs as aresult of the management capabilities
5 Q. Aspart of the work that you have prepared 5 of those school districts?
6 for this case, did you attempt to undertake any type 6 A. No. Therewasno survey taken in -- and
7 of survey or estimate of which districts with severe 7 again, that's -- the focus here was not on the
8 facility needs, asthat term is used on page 46 of 8 districts, but rather on the state's role in setting
9 your report, did not participate in the bond 9 up asystem that would audit and supervise and
10 programs? 10 monitor the performance of the local districts.
11 A. No, | did not conduct a survey of the 11 Q. Also on page 46 of your report, you state
12 didtricts. 12 that incentives and program requirements have led to
13 Q. When you say that one of the reasons that a 13 unanticipated consequences, including overcrowding
14 district may not have participated in abond program 14 dueto multitrack calendar requirements and referral
15 was the management capability of the school district, 15 of needed repairs to meet state funding
16 inyour opinion, isthat occurrence afactor in very 16 opportunities.
17 small school districts? 17 Which incentives are you referring to in
18 MR. ELIASBERG: Objection; vague and 18 that location on page 46 of your report?
19 ambiguous. 19 A. Item No. 2 on page 46 of the report, the
20 BY MR. SEFERIAN: 20 incentives, there are actually two different programs
21 Q. And let me add onething, Mr. Corley. | 21 with multitrack education. Oneisthe -- referred to
22 forgot to mention earlier, if a any time you don't 22 in -- people knowledgable with the program, with a6
23 understand the question that I'm asking, and | 23 percent hit.
24  haven't made it clear, please let me know, and I'll 24 Thisisayear-round requirement, and it'sa
25 restate the question in away that's clear. 25 convoluted process. But basically, it requires
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districts to apply as though they had year-round
capacity.

The second program is the operational grant
program where school districts were given the chance,
and at one time, there was actually a requirement to
apply for operational funding in lieu of construction
funding to operate schools on a multitrack basis. So
it was away of the state reducing its capital outlay
requirement in exchange for an on-going revenue
stream to pay the higher costs of multitrack. What
that did is put alot of schools on multitrack.

Back in the days of the lease/purchase
program, priority for funding was given out to
schools that were designed for multitrack and
operated multitrack. Basicaly, if you didn't do
multitrack, you didn't get state funding. That'sthe
incentive program.

Q. What were you referring to when you used the
term "6 percent hit"?

A. Themathiscomplicated. But if you goto
the education code, and | haveto look up the exact
section, the capacity of your schools are adjusted as
though they were operating on amultitrack calendar.

And the reason it's the 6 percent hit is 20
percent of 30 percent equals 6 percent. And the math

O©CoO~NOOUL, WNPE
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better term -- to come in with a single comprehensive
modernization program, rather than addressing the
most critical needs out of sequence.

The administrative requirements of the
program do not encourage districts to address their
highest priority needsfirst. There's arequirement
that you modernize as much of the building under one
set of plans as possible. And part of that is, the
state doesn't want to be inundated with many, many
little projects.

What it meansis, a critical shortage of one
end of the school may be deferred until you can bring
in a comprehensive plan for the entire campus.
Again, there are some small exceptions, and there are
some variations, but that's generally true.

And finally, with the -- because of the
other program requirements on code compliance and
handicapped compliance, there's areal encouragement
to address al of the needs of the campus at one
time. To take the plansfor DSA, which division of
state architect, rather than, again, going out and
addressing more than critical needs.

Q. Inyour opinion, are there any benefitsto

the program requirements that require modernization
with a comprehensive plan for the schools?

O©CoO~NO U, WNPE
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was 30 percent of your K-6 enrollment and the 20
percent was the adjustment factor for the multitrack
operation. So you do al the arithmetic, you come
out with 6 percent.

It's called a"hit" because the state took
away your eligibility.

And | -- just for completeness and accuracy,
that requirement did not apply to county
superintendentsin very, very small districts. There
were afew exceptions. High school districts were
treated differently. So it wasn't universal for
everybody. There were afew exceptions. But the
vast mgjority of peoplein al unified districts did
have that situation.

Q. Werethere any other incentives you were
referring to, on page 46 of your report, other than
the 6 percent hit and the operational grant funding?

A. Weéll, if you read the entireitem 2, the
other program reguirements, and some of which apply
to the modernization, there is a requirement that
schools were not otherwise modernized with state
funds. And so doing, would make them ineligible for
further work.

So there was an incentive, if you want to
call it that -- | guess an encouragement would be a

O©CoO~NOULD WNPEF
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A. Inanidea world, doing things
comprehensively is aways better. In most cases, it
would be the best way to do business. However, plans
take timeto get drawn. They take time -- there has
been time which is dead waiting time at DSA. There
isplan check time. Thereis back check time. Then
you have to do your funding. Then you have to go out
to bid.

What it meansis, if you have an unsanitary
or nonfunctioning restroom or partial restroom. Kids
are forced to use that for an extrayear, year and a
half, two years, maybe three years. In an adult
scale, couple of years, what's the difference.

But when you're eight, a couple yearsis
one-fourth of your life. Andtelling akid that the
bathroom in your building is broken, we'll get to it
in three years, doesn't do alot of good. Soit'sa
matter of deferral.

In high schools, which are larger plants and
more complex, two-, three-, four-year delays are not
that uncommon. Figure an average kid isin high
school for four years. So you'retelling that
freshman that, after you graduate, maybe we'll get to
the bathrooms or the locker rooms or whatever.

Q. When you testified regarding the program

5 (Pages 14 to 17)
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reguirement that the modernization fund not be used
on aprojection that had not been modernized with
state funds, were you referring to modernization with
state funds of a building or the entire school or
some combination of those?

MR. ELIASBERG: Objection; compound, and
misstates the witness' prior testimony.

Y ou can answey.

THE WITNESS: Part of the education code --
thisisright out of code -- and it saysthat a

O©COoO~NOUILAWNPE
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unintended consequence is the crowding of existing
campuses.

Many of the portables put in were dry
portables. That have no drinking fountains, no sinks
inthem. So again, there was no standard or guidance
from the state on what kind of room to put in, just
here's $40,000. If you do put in aroom, useit for
class-size reduction. So nobody turned down the
money because class sizeis agood thing, but it was
an unintended consequence.

11 building that has been modernized with state fundsis | 11 Q. Werethere any other unintended conseguences
12 ineligiblefor school facility program 12 that you were referring to on page 46 of your report
13 modernization. 13 that you haven't already mentioned?
14 And you can dig out the code reference if 14 A. Another -- one that isn't directly mentioned
15 you need the section. That is applied on a 15 here, but is equally important is the funding cycle
16 building-by-building basis. So if acampus has 16 that has been adopted. It'swhy the state has
17 multiple buildings, it's on each stand-alone building 17 produced these masses of funding for the
18 onthat campus. 18 modernization program. But the message to the school
19 BY MR. SEFERIAN: 19 community has been, get your plans ready, wait in
20 Q. Soisit your testimony that aslong asa 20 line, and do the major repairs, do the major
21 particular building on a school campus has not 21 rebuilding when we give you funding to do it.
22 previously been modernized with state funds, that 22 And what that has led to is an intentional
23 building might be eligible to receive state funding 23 or unintentional accumulation of major facility
24 for modernization, even if another building on the 24 repairs and needs until the big modernization comes
25 same campus had been modernized with state funds? | 25 in. So there has been an observed practice and
Page 19 Page 21
1 A. That's -- the statement you just made is 1 pattern of not doing major repairs because we're
2 consistent with my understanding of the school 2 going to modernize when we get state funding. WEell
3 facility program, yes. 3 not do the deferred maintenance repairs because we're
4 Q. Werethere any other unanticipated 4 going to modernize.
5 consequences you were referring to on page 46 of your 5 And it doesn't make senseto goin and do an
6 report, in addition to overcrowding due to multitrack 6 expensiverepair to a bathroom when you're going to
7 caendar requirements and of deferred needed repairs 7 modernizein ayear. So by the state not having
8 to meet state funding opportunities? 8 consistent funding, by the requirements that
9 A. There-- yeah. We could go on. For 9 applications be made comprehensively through full
10 example, the class-size reduction program, the state 10 codereview at DSA, there has been a deferral of
11 provided the $40,000 per additional classroom which 11 repairs and major maintenance items until the time of
12 was adequate to draw up a portable for you, not 12 modernization.
13 adequate to build a permanent building. That led to 13 And there's agood practical reason for
14 hundreds -- thousands of portable classrooms being 14 that. But the unintended consequence isthat
15 dropped on campuses all over the state. 15 sometimesrepairs are deferred to the future instead
16 Class-size reduction is agood thing. You 16 of the needs being addressed right now.
17 have smaller classesin kindergarten through third 17 Q. Arethere any other unanticipated
18 grade. The unintended consequenceis, you added that 18 conseguences that you are referring to on page 46 of
19 many more buildings which ate up playground space, 19 your report?
20 open space on campuses, and took away opportunity for | 20 A. | believe -- the statement hereisin the
21 growth in growing neighborhoods that can't build new 21 context of funding and allocation models. And if |
22 schools. 22 -- probably if | thought about it, | could think of
23 So again, it was agood program, and it was 23 anew more, but | think we've covered the main ones
24 generous of the state to provide the funding for the 24 right now.
25 new buildings that were required. However, the 25 Again, in 50 pages of legidation, thereis
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1 lotsto tak about, but I don't think we want to beat 1 letter of thelaw in the spirit as best they could.
2 every single provision to death here. These are the 2 Theseare very dedicated people.
3 Kkey pointsthat are germane to the section you're 3 Q. Isityour opinion that none of the
4 asking about. 4 legidatorsinvolved in the drafting of SP-50 and
5 Q. On page 46 of your report, when you say that 5 none of the state administrators and other local
6 conseguences were unanticipated, who were you 6 officiasanticipated any of the consequences we've
7 referring to in that context? 7 been discussing on page 46 of your report?
8 A. Can you be more specific about where -- what 8 MR. ELIASBERG: Objection to the extent it
9 referenceyou're making. Inthisinitem No. 2 on 9 callsfor speculation.
10 page46? 10 THE WITNESS. Waéll, | think your question
11 Q. On page 46 of your report, item 2 -- 11 was, did any of them anticipate any of the
12 A. Okay. 12 consequences? And no, | do not support that at all.
13 Q. -- whenyou say that, in part, "incentives 13 They worked very hard on crafting the legislation. |
14 in program requirements have led to unanticipated 14 will testify that there are some unanticipated
15 consequences,” who were you referring to when you 15 consequencesthat | don't think anyone, including
16 said unanticipated? 16 Rick Simpson, understands every aspect of thislaw.
17 A. You'reasking who did the anticipation of 17 And it was written, it's a collaborative
18 the unanticipated consequencesin item 2 on page 46? | 18 process. But, no, | did not agree with your
19 Unanticipated would be by the legidators drafting 19 statement, but | will say there are some
20 and approving the statute. And | would say, by the 20 unanticipated consequences.
21 dtate administrators who implemented it, aswell as 21 BY MR. SEFERIAN:
22 thelocal school officials and others who actually 22 Q. When you say initem 2 on page 46 of your
23 implemented the program. 23 report that there was overcrowding due to multitrack
24 It'savery complex piece of legidation. 24 cdendar requirements, were you referring to the --
25 And| don't fault the legidlation. It did alot of 25 the 6 percent hit and the operational grant funding
Page 23 Page 25
1 good for the state. But in anything that complex, 1 that you testified to earlier?
2 somethings are very direct and clear, and some 2 MR. ELIASBERG: Objection; misstates his
3 things are alittle otherwise. There are some 3 prior testimony.
4 unanticipated consequences. 4 THE WITNESS: The overcrowding dueto
5 Q. What isthe basis of your statement that the 5 multitrack as stated initem 2 on page 46 isa
6 legidators, the administrators and local officials 6 combination of the two items you mentioned: The 6
7 did not anticipate those consequences? 7 percent hit and the op grant -- or operational
8 A. That would be my personal opinion based on 8 grant.
9 my participation init. | was pretty actively 9 Thereis aso, again going back to previous
10 involved in SB50 when it was drafted. The reality 10 -- prior programs, the priority system which again
11 s, the bill never appeared in print before it was 11 did not mandate that you design and operate schools
12 voted on. | mean, it was literaly revised the last 12 onayear-round calendar. However, if you did not
13 day of the session and voted on. 13 reachthat level of priority, the cold facts were,
14 Following that, the state all ocation board 14 you would never get state money.
15 and their staff held extensive series of hearings and 15 So it was avoluntary program, but the
16 public participation venues to get input on the 16 conseguences were exclusion from the funding cycle.
17 regulationsthat actually implemented it. 17 Soit'safigleaf to say it wasvoluntary. It's--
18 And | have to commend the staff, Bruce 18 thereality was, if you wanted state funding, you had
19 Hancock, Phil Shearer, Dave Zian, thewholegroup-- | 19 play the game.
20 there's Phil Shearer -- S-H-E-A-R-E-R -- and Dave 20 The overcrowding -- again, multitrack -- in
21 Zian-- Z-1-A-N -- and many others, who listened for | 21 theory, multitrack schools are not overcrowded
22 literaly hours as people debated what the words on 22 because some of the kids are always on vacation. The
23 the page meant. 23 practical day-to-day reality isthat is not true.
24 These were long tedious sessions, but they 24 That's atheoretical construct.
25 held in there and redlly tried to implement the 25 The redlity of multitrack is quite
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different. So I think we need to distinguish between
the theoretic possibility and the reality of
operating that school, and what conditions are like
in amultitrack schooal.
Q. Inwhat sense were you using the word
"overcrowding” in item 2 on page 46 of your report?
A. Overcrowding has -- isacomplex term. The
way it's used in this statement on page 46 is -- best
explain this -- the overcrowding of the campusis due
to the requirement that an effective multitrack
program has to have a certain number of studentsin
order to make the different tracks work.

So if aschool were -- an elementary school,
for example, were designed for 500 kids, it could not
easily change to amultitrack calendar. The number
of kids per track per grade just don't work out. The
school needs to grow, which means the campus -- the
physical acreage, the core facilities, the bathrooms,
the parking spaces, thelibrary. All that stuff
tends to be overcrowded because you've had to add
rooms and add classrooms, basically, to allow the
multitrack to operate.

The other form of crowding isthat some
activities aren't broken out by track, for example,
faculty meetings. Y ou want the whole faculty

O©CoO~NOOUL, WNPE
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this case, did you conduct any analysis specifically
linking the incentives and program requirements
referred to on page 46 of your report to consequences
in specific school districtsin California?

MR. ELIASBERG: Objection; vague and
ambiguous.

THE WITNESS:. I'm not surel really
understand your question. Can you do that again?
BY MR. SEFERIAN:

Q. Sure. Aspart of the work that you
performed in this case, did you undertake to study
whether the incentives and program requirements
referred to on page 46 of your report that led to
unanticipated conseguences led to specific
consequences in any certain school districts?

MR. ELIASBERG: Same objections.

THE WITNESS: The conclusion stated hereis
not the result of any specific separate stand-aone
research. Concurrent with this project and in
projects done in recent years -- for example, | did a
fairly detailed study of the conditioned in the Lodi
Unified School District which has a number of schools
on multitrack in concept 6 multitrack calendars.

That multitracking was a direct result of
the state incentive program and requirements under

O©CoO~NO U, WNPE
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together, not the faculty that happens to be working
today and exclude those that happen to be on vacation
today. Parent meetings, again, are broken up.

There are many aspects to the overcrowding
Situation. So the individual classrooms are not
necessarily overcrowded, but the overall schoal, in
almost every case, tends to be quite crowded.

Single track schools are different. Single
track is a different thing entirely. But multitrack
is-- isalso generally implemented as a response to
crowding, so here we get into this chicken-or-egg
thing. The reason to go on multitrack is because
you're crowded. The reason that the incentive
program was there is because you were crowded, and
you wanted state construction money to build more
schools.

If you're not crowded, you don't go on
multitrack. Y ou may go on single track, but you
don't go on multitrack. | think Los Angeles
Unified's experience, they put schoolson single
track to be consistent with the district-wide
calendar. And as the crowding got worse, they had to
switch to multitracking. It's not uncommon around
the state.

Q. Aspart of the work that you performed in

O©CoOoO~NO UL, WNPE
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the lease/purchase program. They are now actively
trying to get off multitrack and have successfully
passed alocal bond and are building a number of new
schools, and have a clear plan to get off

multitrack. But the fact they're on multitrack isa
direct consegquence of the state program

reguirements.

Elk Grove Unified, whichisavery well run,
very well managed district, has a number of
multitrack schools, specifically and uniquely because
of the state program requirements. And their -- the
staff thereisvery blunt. They prefer not to be
multitrack. But the state made them do it, so they
didit.

The reason they did it is, they looked down
theroad -- thisis an extremely fast growing
community -- you're from Sacramento, you know the
area. They knew they needed schools this year, next
year, the year after, the year after, the year
after. If they didn't employ the year-round
technique in the early years, they would lose
eigibility in outer years and have a crisis down the
road.

So even though they would prefer not to be
on multitrack, the state program made them do it, so
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1 theydidit. They -- survival was moreimportant 1 predecessor to the school facilities program, had the

2 than optimizing their facilities. | mean, the same 2 priority point system. And that came out of AB-87

3 situation appliesto Los Angeles. 3 and some other legidation. That actually, defacto,

4 The Oxnard School District, where I've done 4 required districts to commit to multitrack

5 quite ahit of work, they implemented year round for 5 operation. That was then rolled into the school

6 both educational theory reasons and severe crowding. 6 facility program with the year-round adjustments.

7 They learned it was not the best program. But by 7 So the connection between the program

8 then, the severe crowding overwhelmed their ability 8 requirements and the overcrowding for multitrack, I'm

9 toget off. Soagain, they'reworking as hard as 9 going to -- it'skind of best to answer the question
10 they can. They'd liketo get off. They simple 10 hereis, program requirements directly led to the
11 cannot. 11 muiltitrack operation.
12 BY MR. SEFERIAN: 12 And the multitrack operationis aresulting
13 Q. Intheschool districts you mentioned in 13 of both existing undercrowding in the attendance --
14 your last answer, including Lodi, Elk Grove, Los 14 overcrowding, not undercrowding -- in the attendance
15 Angeles, Oxnard, were there other causes of 15 area, and the fact that rooms were not built because
16 overcrowding than the school facility programs 16 of the year-round incentives and requirements, such
17 multitrack calendar requirements? 17 asthe priority point system, led to adeficiency in
18  A. You'reasking about the causes of 18 the number of classroomsin various attendance areas,
19 overcrowding. Again, just being really clear for the 19 which isthe proximate cause of the overcrowding we
20 record, no state rule caused overcrowding. That's 20 seetoday.
21 the-- crowding istoo many kids and too few places 21 Q. On page 46 of your report, when you say the
22 to putthem. That's crowding. 22 gate'sfunding program has been inadequate in three
23 Did the state regulations and practices 23 respects, over what period of time were you referring
24 contribute to the districts' lack of ability to build 24 to?
25 enough rooms to house the kids who were showingupon | 25 A. | would say, genericaly, since the

Page 31 Page 33

1 their doorstep. | think that's a more appropriate 1 beginning of the lease/purchase program, which |

2 analysis. The, you know, development of new houses, 2 believe was 1976, to the present.

3 hirthrate, these things cause enrollment which, if 3 Q. On page 46 of your report in item 3, when

4 you don't have enough places to put them, that's what 4 yousay: Inconsistent and insufficient state funding

5 causesthe crowding. 5 hasledtoinefficient facility construction and

6 What the state incentives and regulations 6 renovation program by school districts -- by local

7 and statutes and practices have done s, they have 7 school districts, which have exacerbated existing

8 constrained the ability of districtsto provide 8 problems, what period of time were you referring to

9 enough spaces to put the kids. Other contributing 9 with regard to inconsistent?
10 factors, which are mentioned in this whole section, 10 A. The-- | give the same answer | gave to your
11 but not initem 2 as much, is the flow of funding 11 previous question, which isreally since the
12 from the state, which has been highly unpredictable. 12 beginning of the lease/purchase program. There would
13 And on again, off again, which has made it very hard 13 beaburst of funding and an absence of funding. And
14 to plan your future and build the facilities you need 14 then there would be some money on the streets and
15 to have them ready when the kids show up. 15 then no money on the streets.
16 (Recess.) 16 And it's been difficult for districts to
17 BY MR. SEFERIAN: 17 have any kind of rational planning process when you
18 Q. Inyour opinion, what is the relationship 18 scurry around and prepare your applications, but you
19 between the school overcrowding, as that termis used 19 never know if there's money there you need it at the
20 inpage 46 of your report, and the multitrack 20 school or not.
21 incentives and program reguirements? 21 Q. Would you agree that there has been a
22 A. It would be a continuation of your previous 22 general obligation facilities bond on the ballot in
23 question about the linkage between the two things. 23 Cadliforniaevery two years since 19827
24 Let metry my best to summarize dl this. 24 A. | can't answer that question without
25 The lease/purchase program, which is the 25 consulting some reference material. There have been

9 (Pages 30 to 33)




Page 34

Page 36

1 anumber of bonds on the ballot, yes, but | can't 1 made. Buttheend resultis, there's been an awful
2 confirm your -- your statement. 2 lot of timeswhen there was -- the cupboard was bare.
3 Q. Asyousit heretoday, do you have any 3 Q. On page 46 of your report initem 3, when
4 reason to disagree with the statement that there has 4 you used the word "insufficient,” have you performed
5 been agenera obligation facilities bond on the 5 any estimate or calculation of the extent to which
6 ballotin 1982 and 1984, 1986 and 1988, 1990, 1992, 6 the state'sfacilities funding program has been
7 1994, 1996, 1998 and 2002? 7 insufficient?
8 A. Asl sit heretoday, | cannot confirm or 8 MR. ELIASBERG: Isthat limited to any
9 disagree with that statement. 1 simply don't recall 9 period of time, or isthat just over history?
10 every election. There have clearly been multiple 10 BY MR. SEFERIAN:
11 state bond issues given to the state's voters and the 11 Q. Let meask you this: In performing your
12 school districts are extremely grateful for that. 12 work for this case, did you perform any estimate or
13 But if you look at -- again, referring back 13 calculation of the extent to which the state's
14 to page 46, what the statement is talking about is 14 facilities funding program has been insufficient, as
15 many of the people who got funded by Prop 1A werethe | 15 that word isused in page 46, item 3 of your report?
16 overhang from Prop 203. The people who were eligible 16 A. | did not perform any separate study.
17 got their plansin, and then were forced to stand in 17 However, during the time this report was put
18 linefor two years. 18 together, there were a number of estimates put --
19 And then they got funded. That money got 19 published, released or assembled -- | guessisthe
20 spent, and then they had to stand in line again. 20 best word -- by people with more information than |
21 That money got spent, and now it's being picked up by 21 had readily available, such as the Assembly Education
22 Prop47. Again, it's-- no lack of gratitudeto the 22  Committee.
23 statefor providing thisfunding. It's been great. 23 Thiswas during the period of time when
24 However, you have this on again, off again, 24 what's now Prop 47 was being debated. The Department
25 onagain, off again, and then the rules change 25 of Education, Department of Finance, CSBA, CASH, the
Page 35 Page 37
1 sometimesright in the middle of the game. 1 two education committees, all came up with
2 Q. If I ask you to assume that there has been a 2 estimates. Private groups, Steve English's group,
3 genera obligation bond on the ballot in -- amost 3 came up with its own estimate.
4 every two years since 1982, would you agree that that 4 So while | personally did not do that, there
5 has been aconsistent source of funding for K-12 5 wasredly no need to, because there were probably a
6 facilities? 6 dozen different estimates of need, they all converged
7 A. You asked atwo-part question, so I'll 7 inthe $20 billion range in the short term, and
8 answer itintwo parts. If you were to postulate 8 possibly higher inthelong term. Sothe needis
9 that there has been an election -- abond election on 9 staggering when you look at it. So there was no
10 theballot every two years, | would agree that that 10 shortage of estimates of need out there.
11 showed some consistency. | don't know if that's 11 Q. What I'm asking is, on page 46 in item 3 of
12 true. And I know there have been a number of bonds. | 12 your report, when you used the word "insufficient"
13 What the statement on page 46 is addressing 13 state funding, have you come up with any figure of
14 is--istheflow of fundsout for the programs. 14 the extent to which the state's funding for school
15 Again, some of these bonds -- | know at least one did 15 facilities has been insufficient?
16 not pass. It was defeated by the voters. And other 16 MR. ELIASBERG: Asked and answered.
17 timesthere -- the program has been out of money, so 17 THE WITNESS: As-- thereason that | chose
18 that thereis no flow of funds to the people building 18 and used the word "insufficient” on page 46, isthat,
19 the schools and modernizing the schools. 19 at thetime this was prepared, there was
20 Thisisn't about -- the statement really 20 approximately two and a haf billion dollars worth
21 isn't about the frequency of elections, but the 21 of unfunded applications sitting there. Thisisa
22 availability of funding to the people who show upand | 22 pattern that goes back over 20 years.
23 knock on the door and say, We have aneed. And 23 So the fact that the state has frequently
24 that's obviously avery complex system, and I'm -- | 24 run out of money for programs, and forced eligible
25 don't mean to diminish the efforts the state has 25 needy applicant'sto stand in line for an uncertain
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1 funding date in the future, showed -- to me, in my 1 inthe short term, which short term were you talking
2 opinion, my persona experience, shows a pattern of 2 about?
3 insufficient funding. Because when you run out and 3 A. Uptotenyearsinthefuture.
4 you run out and you run out again, something is 4 Q. Canyou explain that answer of how the $20
5 insufficient. 5 billion and then ten years relates to each other?
6 BY MR. SEFERIAN: 6 A. That, again, we are going back intime a
7 Q. Speaking just in terms of dollar amounts? 7 couple of yearsto thetime all this stuff happened.
8 A. Uh-huh. 8 The -- the estimate was in the ballpark of 20 to -- |
9 Q. Inyour work for this case, did you perform 9 think 24 billion was ancther estimate, over
10 any estimate or calculation of the extent to which 10 approximately the next decade would be needed to meet
11 the state's facilities program has been insufficient 11 theeligible applications from school districts
12 asreferred to on page 46, item 3 of your report? 12 throughout the state.
13 MR. HAJELA: Tony, that question only works | 13 | think we are seeing now that that amount
14 if you pick adate and atime. 14 may beinsufficient. The number maybein the $30
15 THE WITNESS: I'm going to try and answer 15 billionrange. Andif you look at thelast bond
16 your question. 16 issue, | think they came out with a $25 hillion,
17 The -- in preparing this report, as | just 17 which includes the higher education, as well.
18 saidin my previous answer, that it's been a periodic 18 But not to quote Barry Goldwater, but a
19 --therewill beabond. Therewill be some 19 hillion -- abillionisalot of money. So whether
20 projectsfunded. They run out of money. Then 20 thered -- you know, whether it's 20 or 22 or $24
21 there'sno funding -- no funding. Therell be 21 hillion, it isaheck of alot of need. Those are --
22 another funding event, and then some more projects, 22 redligtically, those are unimaginable numbers. So
23 and they're out of money again. 23 what it saysis, there's a huge, huge, huge problem.
24 At the time this report was written and 24 Q. And your answer, when you referred to the
25 submitted, the estimate that | used in my personal 25 figuresof 20 to 24 billion and $30 hillion range,
Page 39 Page 41
1 judgment to base this -- the conditionsin 2002 was 1 arethosefiguresthat you, yourself, have
2 the one prepared by the California Department of 2 caculated, or are you relying on statistics from the
3 Education. 3 Department of Education or other sources?
4 And again, they are the official agency, and 4 A. Those are al numbersthat have been
5 they have an excellent staff who spent sometime 5 prepared by other people. But | asolook at the
6 putting together numbers. So | relied on them 6 flow of applicationsinto the state all ocation board
7 because | feel they have access to better numbers 7 dfter Proposition 1A passed. Y ou know, when you're
8 thanl| have. And they're-- the estimate they 8 receiving 2 or $3 billion worth of applications a
9 prepared made sense. In my professional judgment, it 9 year, it adds up pretty darn quick. Clearly, it'sa
10 -- it reflected the redlity of the situation of the 10 big problem. Inescapably, thereisalot of need out
11 State of California. 11 there.
12 | can't verify if every decimal point was 12 Q. What isthe basis of your statement that the
13 exactly correct, but it clearly was a reasonable and 13 number may now be in the 30 billion range?
14 well researched estimate, so there was no reason for 14 A. Again, thisis numbers that have been
15 meto go out and develop a separate estimate. 15 prepared by other people, including CASH and
16 BY MR. SEFERIAN: 16 Department of Education. What they're looking at is
17 Q. Which estimate prepared by the State of 17 the cost of schools, particularly in urban areas, has
18 Cadlifornia Department of Education areyou referring | 18 skyrocketed. The cost of land around the state, and
19 to? 19 especidly ishigh growth areas, isclimbing. The
20 A. 1think they call it the Fingertip Facts, 20 $100 million high school is areality now.
21 andit'savailable ontheir website. And it was 21 And, you know, a $100 million for one school
22 widely distributed at conferences and meetings. And 22 isjust astaggering amount of money. So you can
23 it was used throughout the discussions on Prop 47 and | 23  burn through abillion dollarsreal fast. Land has
24 the other bills. 24 been amillion dollars an acre in part of the Orange
25 Q. When you mentioned the figure of $20 billion 25 County for along time, and it's not coming down in
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1 price. Evenin districtswhere I'm working, land has 1 been published?
2 morethan doubled in pricein the last few years. So 2 A. No. They were not intended for publication.
3 you add up al the pieces just on new construction, 3 Q. Haveyou prepared any calculations,
4 it--it--it'sahuge number. 4 gspecificaly for your work in this case, regarding
5 And then on modernization, there's 5 estimates of school facilities needs in California?
6 additional funding opportunities for very, very old 6 A. Asl'vesaid previously, no. If anything,
7 buildings because of widespread understanding that 7 we had too many estimates of need out there. During
8 the previous grant amounts simply were inadequate for 8 theselong and very large debates over the new bond
9 older schools. 9 program that became Prop 47, there was no shortage of
10 So what it means isthat, there will be more 10 estimates of need. So there was no need for me to
11 money flowing out as these older schools are brought 11 separately prepare an estimate.
12 inand modernized. 12 Y ou know, there was literally an array of
13 Q. Doyou believe that estimates of school 13 estimates of need out there by people who had spent
14 facilities need prepared by CASH and the Department 14 moretimethan meworking onit. So it would not
15 of Education arereliable figures? 15 have been important, or important to my discussion,
16 A. Yes. 16 or even useful for meto go out and prepare any other
17 Q. Informing the opinions that you havein 17 supplemental data.
18 thiscase, have you prepared any estimates of school 18 Q. Indoing your work for this case, was there
19 facilities needs yourself, apart from figures 19 one set of estimates or one or more sets of estimates
20 prepared by others such as CASH or the Department of | 20 that you particularly relied on in forming your
21 Education? 21 opinions on this case?
22 Have you done any type of calculations or 22 A. Asl said previously, the -- probably, the
23 estimates yourself? 23 Touch Stone estimate was the one from the Department
24 A. Personally, | have made those calculations, 24  of Education.
25 but it wasn't done specifically for this report. | 25 Q. Can you describe how inconsistent and
Page 43 Page 45
1 have participated with severa school districtsin 1 insufficient state funding resulted in inefficient
2 lobbying for changesin the funding formula. Andin 2 facility construction and renovation programs by
3 doing so, did a number of calculations on what the 3 local school districts?
4 real cost isto address overcrowdingin -- 4 MR. ELIASBERG: Asked and answered.
5 gpecifically in built-out urban communities. 5 THE WITNESS: That's-- obviously iskind
6 And specifically looking at how to get 6 of broad, but let me -- let me explain the statement
7 schools off multitrack when land is scarce or you -- 7 that'sNo. 3 on page 46 of my report.
8 you have multiple small parcelsinstead of large 8 As| said in response to some of your
9 parcels. So | have donethose kind of calculations, 9 earlier questions, the word "inconsistent” isused in
10 vyes. 10 this statement because the flow of funds from the
11 Q. Where have you done those calculations, or 11 state being made available to school districts has
12 inwhat documents are those cal culations contained? 12 been inconsistent over time.
13 MR. ELIASBERG: Objection; assumes facts. 13 It's been inconsistent in that sometimes
14 THE WITNESS:. Those are in various white 14 funds are available and applications are -- are
15 papers prepared for the lobbyists who actually did 15 fundedinatimely manner. And other times, thereis
16 the meetings with legidlators and legidlative staff. 16 no money at the state level, so applications are
17 BY MR. SEFERIAN: 17 either processed and stockpiled; or otherwise are
18 Q. Those are calculations you prepared for 18 partialy funded, or different responses have been
19 attemptsto change the facilities funding formula; is 19 given.
20 that right? 20 The inconsistency refers to the predictable
21 A. Insome cases. Andin some cases, they were 21 flow of funds when an application is made. Sometimes
22 background in briefing papers. But again, al inthe 22 thereismoney, sometimes thereis not. Because the
23 context of addressing the funding allocation models. 23 application processislong and drawn out,
24 Q. Have any of those calculations that you've 24 oftentimes, school districts don't know when they
25 prepared for changesin the funding formula, hasthat | 25 begin the process whether there will be money when
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1 they get to the end of the line and actually submit 1 Architect and you own the property.
2 their funding request. 2 Now, under Prop 47, there's acritically
3 So the inconsistency has led to 3 overcrowded school program which hasn't actually
4 inefficienciesin the school construction and 4  rolled out yet, but does partially address this. But
5 modernization program. Because sometimes you will 5 aschool district has to borrow money or somehow come
6 begin the process of designing a school only to find 6 up with the funding, to pay the architect to do the
7 out that there is no money there to buy the land or 7 planning, to draw the plans, to get them down to the
8 build the school. 8 date, to get them checked, back checked and approved
9 In the meantime, you have the kids, so you 9 before he can even knock on the door and ask for
10 haveto put in portable or expand another school, or 10 money.
11 do some other remedy; which, in turn, affects your 11 Then you have to come up with your site
12 digihility for state funding; which, in turn, 12 purchase money, so either you get a site optioned or
13 depletesyour capital reserve to do your local 13 bought. Itisnot an -- an easy process and does
14 manage. 14 lead to inefficiencies because it's this constant
15 S0 because the districts cannot depend on 15 juggling act of addressing today's needs while
16 the state being there when we have aneed, and they 16 planning for tomorrow's permanent fix, in the midst
17 must serve the students who come -- show up ontheir | 17 of aconstant battle over funding uncertainty.
18 doorstep, sometimes inefficient practices, such as 18 Q. Inthework that you have done for this
19 adding more portables to an aready crowded school, 19 case, have you made any determination about how the
20 arethe only avenue you have for survival. 20 inconsistent and insufficient state funding you
21 In the ideal world, you would be able to buy 21 referred to on page 46 of your report in item 3 has
22 land in advance, design your school, get the school 22 ledtoinsufficient facility construction and
23 up and be there concurrent with need. Because of 23 renovation of programsin particular local school
24 thison again, off again funding experience, 24  districts?
25 sometimesyou get there, the switch is off, you have 25 MR. ELIASBERG: Objection; vague and
Page 47 Page 49
1 towait, but you still have to house the kids. 1 ambiguous.
2 In terms of insufficient, again, that goes 2 THE WITNESS: Let metry to answer that
3 back to the fact sometimes there is no money, and 3 one. | think you're asking, are there specific
4 sometimes the funding you do get isinsufficient to 4 examples of how the inconsistent and insufficient
5 build the kind of school you need. The grants that 5 state funding hasled to problemsin specific school
6 aregiven out are appreciated, but frankly it's, at 6 districts; isthat correct?
7 best, abare-bones school. So especially in urban 7 BY MR. SEFERIAN:
8 areasand other areas with very high construction 8 Q. Yes. Let'sstart with that question.
9 costs, it'sarea struggle to get your school 9 A. Okay. Well, how can | -- last week, | was
10 built. 10 inthe Oxnard School District where we -- they
11 And again, the rules have changed. So we 11 actualy had to defer construction of needed
12 havethis state program evolving over time, and it's 12 classroom buildings because the state could not and
13 difficult to make plans down the road when the rules 13 did not reimburse them for the money they had to
14 change, and you don't know which program youregoing | 14 spend to rebuilt and open anew school. They
15 tobefunded under. Don't -- there are other aspects 15 depleted their cash account.
16 totheinefficiency angle we could talk about, but 16 Thisisadistrict completely bonded out.
17 that'sacouple of very clear examples. 17 It cannot sell more bonds because of the bonding
18 BY MR. SEFERIAN: 18 limits. And it used every dimeit had of its
19 Q. What are you referring to in the other 19 developer feesto open a new school because the state
20 examples? 20 wasout of money. Then they had to defer very
21 A. The current program, for example, requires a 21 important design and construction projects because
22 school district to front load the cost of planning a 22 they were broke because they spent all their money to
23 new school. You can only apply for state money when 23 open Ramona.
24 you have acomplete set of plansthat has been 24 Now, the state has finally issued the
25 completely approved by the Division of State 25 check. Now, they have some money. Now, they're
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moving ahead. But the facilities program stalled due
to the inability of the state to deliver on its

promises. Thiswas afully digible, fully funded
school. The state was out of cash, and the pain was
felt at thelocal level.

Lodi isin exactly the same boat. They had
four projectstotally stalled. They have severe
overcrowding in some of their schools because the
state could not come through with the cash it
promised them.

After Prop 47, they're getting the cash.

The cash isflowing again. People are happy again.
But meanwhile, there isthis intense pressure because
of the accumulated crowding during that dry spell.
Again, on again, off again, on again. It's

devastating.

And in this Washington Unified, you know, we
had to build Bridgeway Elementary in two phases,
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how many pages. And one of thework listis, |
think, 19 pageslong, single spaced. That'salot of
schools.

Q. Doyou recall which -- was there one or more
unfunded lists that you relied on for your work in
this case?

MR. ELIASBERG: Objection; misstates his
prior testimony.

THE WITNESS: The--
BY MR. SEFERIAN:

Q. Letmeask youthis: Didyou rely on oneor
more unfunded lists, in any way, in forming your
opinionsin this case?

A. | referred to the -- the, quote, "unfunded
list" prepared by OPSC at the time this report was
prepared. And | frankly forget when this one -- |
think it was August. So there was either the July
alocation board -- it's amonthly report. It's

19 whichisexpensive, and inefficient, and disruptive 19 updated constantly.
20 to kids because we never -- we did not know if the 20 So you simply have to just look at the most
21 state would ever come through with acheck. Wegot | 21 current report. It's printed in their agenda
22 the notice a couple weeks ago. 22 packet. It'swidely distributed around the state.
23 We're finally going to get our money. 23 It'sreadily available to anybody.
24 School is going to open. It was entirely built with 24 Q. For therecord, when you say, "quote,
25 local funds, even though the state promised a 50/50 25 unfunded list," can you be more specific on what that
Page 51 Page 53
1 partnership. Theinefficiency ishaving to break 1 listis?
2 that schoal in two phases, two plan checks, two trips 2 A. What the --
3 toDSA, two inspectors, two everything. It's not -- 3 Q. Orthenameof it?
4 you know, it'sno way to run a-- run a program. 4 A. | believe the official name is the Workload
5 Q. Intermsof the work you've donein this 5 Ligt, andit's-- it's on the OPSC website. And
6 case, have you made any estimate or determination, 6 again, it's printed and distributed in their monthly
7 statewide, relating inconsistent and insufficient 7 agenda packets.
8 state funding to inefficient facility construction in 8 And there are -- just for clarity, there are
9 particular districts, as referred to on page 46 of 9 twoworkload lists. There's onein process that has
10 your report? 10 not yet been -- that's stuff that's just comein the
11 A. I'mnot sure really understand your 11 front door that they're working on.
12 question. Interms of statewide survey of individual 12 Then there's the unfunded list, the stuff
13 digtricts, no, that was far, far beyond the scope of 13 that has been processed and approved, but is
14 thisstudy. 14 unfunded. So it would be referring to the unfunded
15 | do know that in preparing for what became 15 list, not the one of work in progress.
16 Prop 47, which was passed in November 2002, therewas | 16 Q. Canyou elaborate at al -- on page 46 of
17 approximately $3 billion worth of unfunded 17 your report, you say that the state has provided
18 applications sitting around in Sacramento. So that 18 substantial funds for construction and modernization
19 ligt, the, quote, "unfunded list," is the testimony 19 of school facilities.
20 that supports this on a statewide basis. 20 How does that statement relate to the other
21 That was not awork product of my own. That 21 opinions cited on page 46?
22 was published by the state, and it'savery 22 MR. ELIASBERG: Objection; vague.
23 authoritative list. And | did rely on that to say 23 THE WITNESS: The -- the two state -- or
24 that this problem is statewide, and is, in fact, 24 the statement you just read, | think is an honest
25 extremely significant. And it goeson -- | forget 25 reflection that the state has provided a significant
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amount of money, billions of dollars -- literally
billions of dollars for construction and
modernization of school facilities.

So two inches below that on the same page,
it says that money has come out inconsistently and
apparently isinsufficient because thereis still
more demand than there is funding.

So while | acknowledge and respect the
amount that has come out, and every bit has helped,
you know, thank you voters of California, the
delivery has been inconsistent over time for a
variety of reasons that we've walked about already.

And apparently, it isinsufficient because
there, today, are -- the backlog list in the billions
of dollars has recently been funded. Everybody
assumes that the current $13 billion will be used up
before the next bond. And at the end of the 2004
bond, should it pass, everybody pretty much expects
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states just through my interest in thisfield. | can
also state that in the discussion of the different
bond issues and the school facilities program, that
references from other states do come up.

But California appears to have many unigue
features, a unique legacy of our tax structure here.

Q. Haveyou ever conducted a comprehensive
review or study of how other states finance the
construction of school facilities?

A. No. I'maspeciaistin Californiaaffairs
and not nationwide comparisons. There are academic
studies that have been published on that topic.

Q. Andin performing your work in this case,
did you review or rely on any academic studies on
that topic of how other states finance the
construction of school facilities?

A. 1did not rely on any other studies. I'm
generally aware they were out there, but it wasn't

19 that oneto run out. 19 thecoreof my report. Therefore, | did not -- I'm
20 So while | cannot deny that alot of money 20 aware of their existence, rather than their content.
21 hasbeen provided, the need remains equa or -- and 21 It really wasn't core to what my report is about.
22 we-- | believe, greater than the funding that's been 22 Q. What are the unique features of California's
23  proposed. 23 school facility construction program?
24 BY MR. SEFERIAN: 24 A. That'sabig question. Sothetwo | would
25 Q. What isthe basis of your statement that the 25 hit onare, No. 1, the tax limitation structure that
Page 55 Page 57
1 --theneedisgreater than the funding that has 1 istheoffspring of Proposition 13; and second of
2 been proposed? 2 all, the strong state presence in funding. That is
3 A. Weéll, the next bond measure for 2004 -- we 3 not common to al states.
4 have a 2002, 2004 bond measure, and the 2002 has been 4 Q. When you say "strong state presencein
5 approved by the voters. The 2004, obvioudly, has 5 funding," what do you mean by that?
6 not. Again, when you're getting 2 to $3 billion 6 A. Many statesrely on local property taxes.
7 worth of applications ayear, if -- you're going to 7 But again, because of the tax limitation structure in
8 run out of that money pretty soon. 8 this dtate, the unavoidable consequences that there
9 Q. What isthe authority for the preparation of 9 hasto be somekind of program to pick up for schools
10 thefirst two paragraphs of a background section of 10 that cannot pass taxes on their own.
11 your report beginning on page 46? 11 Q. Inyour previous answer, when you referred
12 A. You ask about the first two paragraphs, this 12 tothetax limitations due to Proposition 13, what
13 ismy personal knowledge and familiarity over many 13 wereyou referring to specificaly?
14 yearswith the -- the state programs. 14 A. The-- again, | want to make clear that this
15 Q. On the bottom of page 46 of your report, 15 report is not about the taxing structure of the
16 when you say the state responded with the school 16 state, and I'm not an expert on property taxes and
17 building laws of 1949 and 1952, were you intending to 17 all that stuff. Thisis more on conditionsin
18 imply any criticism of that response? 18 schoals, rather than the interesting role that -- the
19 A. No. | believethat's asimple statement of 19 Cdliforniataxation.
20 factand-- 20 But there is the Prop 13 limitations on
21 Q. Inperforming your work in this case, have 21 taxes. Therewasalong period of time when -- when
22 you performed any survey or study of how other states 22 bonds for any purpose were prohibited. If you go
23 finance the construction of schoal facilities? 23 back to 1978 until | think it's Prop 86, you could
24 A. | did not undertake that study for this 24 not pass school bonds. And that is a contributing
25 purpose, but | am generally aware of effortsin other 25 factor to the conditions we're still seeing today.
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That's where the accumulated deficit in facilitiesin
funding came from, in part -- not exclusively, but in
part.

Q. On page 47 of your report in the second
paragraph when you refer to the January 1987
revisions, do you have any criticisms of the January
1987 state and building program revisions that
required alocal contribution of approximately 25
percent on new construction projects?

A. Well, 1987 was along time ago, but that was
an effort by Govenor Ducmageon to partially reduce
the state's obligations. And, in part, to try and
get the local districts back in paying for their own
schools.

The specific problem there was the 20 -- the
25 percent was a somewhat arbitrary number. And the
intent was, in some quarters, that it be picked up
through devel oper impact fees, which were
concurrently implemented through a B2926 and some
other statutes.

The gap there was modernization. And the
problem with impact fees on new construction, it has
nothing to do with modernization. So we've had this
lopsided system since the late '80s. It's
unfortunate, but developer fees are not meant to
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believe, was the largest bond measurein -- if not

the nation's history, clearly California history, and

it was amajor commitment of resources to the needs
of the schoolsin California. | would agree with
that.

| forgot the rest of your question. There
was some other stuff.

BY MR. SEFERIAN:

Q. Doyou believe that Proposition 1A was a
major commitment by the State of Californiain terms
of resources, policy and financing?

MR. ELIASBERG: Objection; vague and
ambiguous, compound.

THE WITNESS: Proposition 1A was a major
commitment of resources. It was amulti-billion
dollar program. Asfar as policy, it was a policy
change. I'm-- and | guessit'svery difficult for
me to answer your question because it was a major
changein policy for the state.

And it reinforced a-- it implied, and |
believe reinforced, a commitment by the State of
Californiato partner with local school districts.
Andinthat sense, yes, it was amajor policy
commitment.

BY MR. SEFERIAN:
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remedy the facts -- the effects of very old schools
that need modernizationis.

Again, the statement on page 47 that you
have cited, January 1987, is not a criticism of the
state, it'sjust an objective statement that in that
year in that month, the program changed. Happened a
long time ago.

Q. On page 47 of your report, in the second
full paragraph, why did you use the term "big change"
in reference with Proposition 1A and Senate Bill 50?

A. | used the phrase "big change" because it
really was abig change. It was awatershed event.
Prior to that day, there was the lease/purchase
program. When Prop 1A passed, it implemented the
school facilities program which was meant as a
comprehensive new program. It was not an incremental
change to the prior program, but was a comprehensive
cover-to-cover brand new program.

Q. Do you agreethat Proposition 1-A and Senate
Bill 50 demonstrated a major resource, policy and
financial commitment by the State of Californiato
improving public school facility conditions?

MR. ELIASBERG: Objection; compound.
THE WITNESS:. Let'ssee.. You asked if --
let me state that, Proposition 1A, at thetime, |
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Q. Wasthe policy change implemented by
Proposition 1-A and Senate Bill 50 a commitment by
the state to improve public school facility
conditions?

A. Theuses of funds --

MR. ELIASBERG: Wait, Robert. Object to
the extent it calls for speculation into the
motivation or desires of legisators.

MR. SEFERIAN: Let me restate the question.

Q. Do you agree that the policy change enacted
in Proposition 1A and Senate Bill 50 demonstrated a
commitment by the state to improve public school
facility conditions?

MR. ELIASBERG: Objection; still callsfor
speculation as to the motives of the state.

Y ou can answer.

THE WITNESS: By enacting the bill and
putting the bond on the ballet for the votersto
approve, the state did take a step toward meeting the
needs of schools around the state. The amount of
money saysit was a-- alarge commitment. Clearly,
billions of dollars went out the door to fix up
schools.

Whether it was adequate to meet all the
need, whether it was a stable long-term system, we
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can debate that point. | do agreethat it wasa-- a
very generous commitment. But even now, four years
after the fact -- more than four years after the

fact, there still are many, many needs out there.

MR. ELIASBERG: We've been going about an
hour. Do you want to take 10 minutes, and then go
till 12:30 or so for lunch or look at 12:30? Does
that sound good?

MR. SEFERIAN: Okay.

MR. ELIASBERG: Rob, isthat good for you?

THE WITNESS: Doesthat screw up the
scheduling?

MR. ELIASBERG: If wego at 12:00, it tends
to be -- there tends to be crowds at any place that
we go and have lunch. So that's ten minutes now, and
well go in another 50 minutes from now.

THE WITNESS: I'm herefor you guys.

MR. ELIASBERG: All right.

(Recess.)

THE WITNESS: Can | add something to an
earlier statement?

Isthat appropriate or isthere atime for
that?

BY MR. SEFERIAN:
Q. Sure.
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THE WITNESS: So again, just for the
record, it does get represented in a later section.
BY MR. SEFERIAN:

Q. Didyou prepare any separate documents with
those rough estimates, or are all those calculations
reflected in your report?

A. | believethey're-- it'sal just what you
seeinthe later section of thisreport. No, |
didn't do any separate publications.

Q. Arethere any other documents that show the
estimates you prepared that are on pages 67 and 68 of
your report?

A. No. They were not published separately
anywhere.

Q. Werethey -- were those estimates turned
over to the plaintiffs counsel in this case?

A. Again, | think the only estimateiswhat is
presented in this report. Thereis no stand-alone --
there is no other document. Thisisit. There's
probably a scratch sheet of paper somewhere that got
tossed, but --

Q. What was your conversation with Peter
Eliasberg during the break?

A. Just -- he mentioned that therewasin -- in
following up on your earlier question, he mentioned
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A. Peter reminded me during the break, you
asked if | had done any independent calculations
about the need for funding out there. And as stated
in the report in alater section, that we can refer
toif you'reinterested, as part of this project and
for some others that I've worked on at the same time,
| did do some rough estimates of need.

And again, those numbers tended to match
very closely estimates developed by others. So since
there was so many competing estimates out there
anyway, there was no value in me throwing out my own
statement to the world.

But you asked did | do any survey. There
was data on ages of schools provided by -- | believe
it was Department of Ed. And just doing some
straight line estimating, came up with a number that
fit within the universe of other published data.

Sojugt, if you come across that reference
later in the written report, you'll just put it in
context.

MR. ELIASBERG: Just for clarification,
it's on page 67 and 68.

THE WITNESS: That'sright.

MR. ELIASBERG: On the bottom of 67 over to
68.
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there wasin -- in the later section, he reminded me
that it was an estimate -- that | had independently
developed an estimate that was presented in the
expert report in that later section that we haven't
gotten to yet. So just to clarify the earlier
response given to your earlier question.

Q. Didyou have any other conversations with
Mr. Eliasberg during our last break?

A. Just about lunch.

Q. Do you have any opinion about whether
Proposition 1A and Senate Bill 50 represent a stable
long-term solution to the state's facilities needsin
public schools?

A. Your question iswhether Proposition 1A isa
stable long-term solution, and | would have to say,
no, it'snot. It'safinite amount of money that --
not completely, but largely has already been
expended. SB50 doeslay part of the groundwork for
an ongoing system. But in terms of a stable ongoing
solution, no.

Proposition 1A was a one-time bond. The
money has gone out the door. The need is still
there.

Q. Apart from Proposition 1A providing afinite
amount of money, in what other respectsisit not a
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stable long-term solution to the state's public
school facilities conditions?

A. Wedll, let'stake the two parts of your
guestion. A stable funding program has to have a
stable source of revenue. And asyou will read in my
expert report, the legisative analyst, the joint
committee on the education master plan led by Senator
Alfred, others have said that, ultimately, the state
needs to come up with a stable ongoing predictable
flow of fundsto meet this ongoing need.

It appears the essence of SB50 isthat there
will be periodic bond issues on a statewide basis to
replenish the state funding treasury. That's not a
stable ongoing system. So in terms of an ongoing
system, again, there has to be some predictable
continuous flow of funds that will apply year after
year after year.

Q. Inwhat respect are the periodic state bond
issues not stable if the state's bond issues are
passed every two years?

MR. ELIASBERG: Objection; compound,
assumes facts.

THEWITNESS: Waéll, let's take your
guestion head on. It's-- it's very difficult to say
that a system is stable and ongoing when every few
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last 20 years has been approved with the exception of
one bond?

A. | can't agree with that statement because |
just don't know enough history about it. | do -- |
do recall one bond did fail. Asfar asthe others, |
think your statement is generally correct. Yes,
thereis -- people of California have very generously
supported the schools.

And it'sa 50 percent passage rate, which is
easy. Easier than atwo-thirdsfor 55 percent. But
again, it's -- the fact bonds have been passed in the
-- inthe prior 20 yearsis not a prediction of how
they're going to be passed in the future 20 years,

&) -

Q. If you assume that the state will put
periodic bond issues on the ballot, and those issues
will be passed by the voters, would you describe that
as a stable long-term solution to the state's public
school facility financing?

MR. ELIASBERG: Incomplete hypothetical,
assumes size of bonds.

THE WITNESS: 1 think you're posing a
hypothetical there. | would not categorize that asa
stable ongoing system. It may be the best we can do,
but it's not a stable ongoing system because it
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years you have to ask the votersto vote yeson a
significant bond measure. Thereis no predictability
of the future. Y ou cannot tell me whether the 2004
bond will pass or it will fail, or it will get pulled

off the ballot due to some other fiscal emergency.

Asthe essence of the whole need for a
stable ongoing system isthat it is not dependent on
periodic approval by the voters. The state does not
run the bond campaign.

Private contributions, you know, CASH and
other groups, the Building Industry Association are
out beating the bushes, raising money to put the ads
and yard sign out there saying, please vote yes on
our bond. The state hasno role, at all, in that.

So | don't see how the state can claim it
has a stable system when it relies on private
individual s to make private contributions to run a
bond issue that may or may not pass. That's hot
there. It's generous and the frame -- the skeleton
isthere. But the dollarsthat pay the bills that
get the schools built and modernized are not there.
They're just not predictable more than a couple years
out.

BY MR. SEFERIAN:
Q. Would you agree that every state bond in the
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depends on future wins of future voters based on
future circumstances.

It's-- that is not stable. It may be,
unfortunately, as good asit gets right now. In
which case, wejust say it's afunctioning system,
but it's not a stable and ongoing system.

BY MR. SEFERIAN:

Q. Butif you assume, for the purposes of this
guestion, that the state puts periodic bond issues on
the ballot, and those bond issues successfully pass,
would you describe that as a stable long-term
solution to the state's public school facilities
conditions?

MR. ELIASBERG: Objection; incomplete
hypothetical.

THE WITNESS: | would not know. | cannot
agree with that statement. If you wereto -- let me
pose a hypothetical back, which was -- if you had a
seguence of bonds and the skate guaranteed that if
any bond failed, the state would issue revenue bonds
to provide the ongoing consistent cash flow, and then
try again, that would have a guarantee that the money
would be there.

But what you're saying is, | have to gamble
every two years that the well won't bedry. That's
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1 not stable and ongoing. No, that's not. 1 you attempt to make any type of determination about
2 BY MR. SEFERIAN: 2 theextent to which, in some quantifiable way in
3 Q. Did Proposition 47 put the -- I'll withdraw 3 termsof projects or schoals, that Proposition 1A met
4 that question. 4 Cadlifornias public school facility needs?
5 Have you conducted any analysis or estimate 5 MR. ELIASBERG: Objection; vague.
6 of the extent to which Proposition 1A addressed the 6 THE WITNESS: In connection with this case,
7 public school facility needsin California? 7 asisstated in the report before you, Proposition 1A
8 MR. ELIASBERG: Objection; vague and 8 did provide asignificant amount of money for school
9 ambiguous, overly broad. 9 projects. Asstated in the report before you, it
10 THE WITNESS:. Your question is, havel 10 alsofailed to meet the needs of even the people who
11 conducted any analysis of that? Just avery informal 11 had applied, et aone the people who were in the
12 anaysisthat ispart of my ongoing awareness of the 12 process of applying.
13 dituation in California. The fact the money ran 13 So whileit did address alot of needs, it
14 out. Therewasthis-- the incident, the Gadenas -- 14 left alot of needs unmet, which is testament to the
15 priority -- priority point situation where school 15 sideof need rather than any criticism of Proposition
16 districts had applications, yet could not be funded. 16 1A. Atthetime, it was the biggest bond issue ever
17 So even though the Proposition 1A did alot 17 inthe State of Cdlifornia And | cannot fault the
18 of good, there was alot of time where people were 18 legidlaturefor sizing it that way. | think
19 standinginline, not building their projects, not 19 everybody has been surprised at the amount of need
20 modernizing their schools because, for al the good 20 out there.
21 it did, it was not acompletefix. That'swhy they 21 BY MR. SEFERIAN:
22 came back for another bond issuein this last 22 Q. Inthework that you have performed for this
23 dection. 23 case, did you make any attempt to determine, when you
24 | don't mean to diminish the value. Schools 24 say it left alot of needs unmet, the extent to which
25 got built. Places got modernized. A lot of good got 25 the needs were unmet by Proposition 1A?
Page 71 Page 73
1 done, and we thank the voters of the State of 1 A. Wédll, thereis-- inreferring to the
2 Cdiforniafor that. They generously opened their 2 very-well publicized unfunded applications which were
3 walets. 3 akey component of Proposition 47, the multi-billion
4 But it has to be said that everything ground 4 dollar unfunded list that was well known, printed,
5 toahat. They completely ran out of modernization 5 distributed, analyzed severa different ways. In
6 money. The secretary increment got spent in one day, 6 addition there isthe districts who were still in the
7 and there were people left hungry. So asgood asit 7 process of applying, and there are other districts
8 wasand asgenerous asit was, it did not meet the 8 that have been reticent to apply because they knew
9 needs. 9 the state was out of money.
10 BY MR. SEFERIAN: 10 When Proposition 47 became a realty, many
11 Q. Inyour work for this case, have you 11 applications started showing up another DSA. Again,
12 attempted, in any way, to quantify the extent to 12 itisvery expensive to apply for state funding
13 which Proposition 1A addressed public school facility | 13 because you have to front load all the costs
14 needsin Cdifornia? 14 yoursef. Andwe'retalking several hundred thousand
15 MR. ELIASBERG: Vague, and asked and 15 dollarsto get a complete set of plans drawn for an
16 answered. 16 elementary school.
17 THE WITNESS: I'm not redly clear on your 17 So you have to gamble at least a quarter of
18 question. By quantified, how it met the needs other 18 amillion dollars, and you're supposed to own the
19 than to acknowledge a certain amount of money was 19 land. So sometimes millions of dollars that the
20 provided to applicant's and those projects did get 20 state, in the future, will have money when you need
21 built, thereisnot -- you know, | guess I'm not 21 it
22 redly clear on your question. Why don't you ask it 22 S0 -- again, these are published lists by
23 again. 23 the appropriate state agencies. It's not
24 BY MR. SEFERIAN: 24 gpeculative. It well known and distributed and
25 Q. Inperforming your work for this case, did 25 printed in their monthly agenda packet.
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1 Q. Sowhen you say Proposition 1A left alot of 1 MR. ELIASBERG: Objection to the extent it
2 needsunmet, are you referring to the unfunded list 2 callsfor speculation.
3 at the Office of Public School Construction? 3 If you know, you can present.
4 A. That'sasignificant part of it. Thereis 4 THE WITNESS: | do not have complete
5 also peoplewho aren't even on that list. There's 5 knowledge of that. The understanding | have of the
6 theworkload list of applications newly received at 6 dituationisthat it was acompromise arrived at in
7 theoffice. And then thereismy own knowledge of 7 thelegidature. Different groups have brought
8 districtsthat have not applied because they know 8 forward different amounts of money. And somehow in
9 thereisno money there, and they don't have the cash 9 thelegidative process, the dollar value was
10 to preparethe applicationsto get inline. 10 attached to the bond.
11 Q. Haveyou prepared any estimate or 11 | do know there was an attempt to make it as
12 determination of which districts have not applied for 12 large aspossible. You would have to ask the people
13 state facilities funding because they believe there 13 who werein the room at thetime.
14 would not be state funding available? 14 BY MR. SEFERIAN:
15 MR. ELIASBERG: Listed all of themor a 15 Q. What was the amount of the Proposition 1A
16 list of any of them? 16 bond that went toward K-12 public schools?
17 BY MR. SEFERIAN: 17 A. You're stretching my memory. My
18 Q. Haveyou made any list of school districts 18 recollectionis6.8. | would have to actually look
19 or estimates of the number of districts that have not 19 that oneup. It's been four years.
20 applied for state facilities funding because the 20 Q. Wasthe-- was the amount of the Proposition
21 didtricts believed that they would not receive money 21 1A bond roughly the same as the amount of general
22 from the state, public schools? 22 obligation facility bonds that have been passed by
23 A. | have not made a comprehensivelist. | 23 the state in the ten years before that?
24 know from my personal contacts with different 24 A. | --1do not know the answer to that
25 individuasall around the state, that it's fairly 25 question. I'd haveto go look it up.
Page 75 Pege 77
1 widespread. People now after Prop 47 are willing to 1 Q. Inyour work in this case, have you
2 get the applications going. | think the inflow of 2 undertaken any studies comparing the amount of
3 applicationsis testament to that. 3 facilitiesfinancing by California per student or per
4 But when you have several sets of plans 4 school as compared with any other states?
5 funded and sitting on a shelf, why spend your 5 A. No. Thereport I've prepared is about
6 precious cash resources to develop another set to go 6 conditionsin California schools.
7 sitontheshelf. Soit'sbeen avery frustrating 7 Q. On page 47 of your report in the second-full
8 processfor alot of facility directors around the 8 paragraph, what did you mean when you said that a
9 sate. Again, it'sjust theinconsistency and the 9 keystone of this program is shared financial
10 start/stop nature of the state funding program. 10 responsibility?
11 Q. Didyou make any estimate of the number of 11 MR. ELIASBERG: I'm sorry. Whereisthis
12 districtsthat did not apply for state facilities 12 again?
13 funding because they believe there would not be state | 13 MR. SEFERIAN: On page 47 in the
14 funding available? 14  second-full paragraph.
15 MR. ELIASBERG: Asked and answered. 15 MR. ELIASBERG: Oh, I'msorry. | seeit.
16 THE WITNESS: [n the context of this 16 Thank you.
17 report, it -- it isnot in the central component, and 17 THE WITNESS: Thelanguage of SB50, which
18 | did not make an estimate of the number of themout | 18 isembodied in the education code, setsforth a
19 there. All | haveisanecdotal information from 19 program of matching funds by the local district.
20 persona contactsin different areas of the state. 20 Modernization has one match amount. New construction
21 Again, thisiswidely discussed at statewide 21 hasadifferent match amount. There are afew other
22 meetings. It'snot secret. 22 programsthat have a completely different basis.
23 BY MR. SEFERIAN: 23 There is also a hardship funding program for
24 Q. How was the amount of the Proposition 1A 24  districtsthat are unable to meet their -- there'sa
25 bond arrived at? 25 financial hardship program for districts that cannot
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1 meet their loca match. But akeystone of the -- of 1 THEWITNESS: What | will say is, it'sthe
2 theprogram isthat the state pays an amount, the 2 systemwe have. Isit aperfect system, isit an
3 local paysan amount. Andthat isavery clear 3 ideal system? That, | cannot comment on. That would
4 policy statement in the act and is part of the school 4 be aseparate question.
5 facilities program. 5 But the system we haveis afunctioning
6 BY MR. SEFERIAN: 6 system. Maybeitisn'tideal, it has problems, but
7 Q. Do you have any estimates of the shared 7 it's--it'sontheground. It'sfunctioning. And
8 financia responsihility system for new and 8 it'stheredty we deal withtoday. So whilethere
9 modernized school partnership between skate and local 9 areindividua components of it | don't like, | think
10 school districts? 10 some of therulesin the hardship program are a
11 MR. ELIASBERG: Objection; vagueand overly | 11 little unfair to the districts that are forced into
12 broad. 12 the circumstances, it does allow the system to keep
13 THE WITNESS: The statement on page 47 is 13 onfunctioning.
14 not acriticism of the program. It'sjust a 14 So with that limitation, it does meet the
15 description of the way the legislature sought to 15 requirement that there be afinancial hardship
16 implement it. 16 component for those who cannot afford otherwise to
17 BY MR. SEFERIAN: 17 pay theloca reguirement.
18 Q. Didyou have any criticisms of the 18 BY MR. SEFERIAN:
19 legidature'simplementation of a system of shared 19 Q. Speaking broadly, do you believe that a
20 financial responsibility between state and school 20 system of shared financial responsibility for school
21 districts for new and modernized schools? 21 facilities funding between the state and local
22 A. If you're asking for my opinion of the local 22 didtricts, if there'safinancial hardship component,
23 match requirement that is part of SB50, it would be 23 isan acceptable way to fund public school
24 my opinion that, in general, itis-- it can be an 24 facilities?
25 acceptable system provided that there isthe 25 MR. ELIASBERG: Objection; incomplete
Page 79 Page 81
1 financial hardship component. Some districts, due to 1 hypothetical, assumes facts.
2 very uniquelocal circumstances, do not have local 2 THE WITNESS: | believe your question is,
3 funding. And they cannot be organized by the 3 isapartnership state and local system acceptable?
4 statewide program. 4 And| would say, yes, it is acceptable. The
5 But with that proviso, it -- it can be a 5 acceptability of it depends on the exact details of
6 balance system of state and local contributions word. 6 thesystemthat'sbeing created. But justina
7 Q. Currently, thereisafinancia hardship 7 theoretica sense, local participation, state
8 component to the school facility program; isthat 8 participation, yes, that's an agreeable basis to
9 right? 9 implement asystem. Again, the devil isinthe
10 A. Yes, thereis. 10 details.
11 Q. Sowould it be your opinion that the system 11 But if your question isjust avery broad
12 of shared financial responsibility between the state 12 level -- conceptual level of somekind of
13 andloca districtsis an acceptable system of public 13 partnership, yes, | would agree with your general
14 school facility financing? 14 statement.
15 MR. ELIASBERG: Areyoureferring to 15 BY MR. SEFERIAN:
16 current bond, past bond -- 16 Q. Why do you say that?
17 THEWITNESS: Yeah. Canyou clarify the 17 A. Why would | say that a partnership systemis
18 question? 18 good?
19 BY MR. SEFERIAN: 19 Q. Yes
20 Q. Do you believe the current school facility 20 A. Itisworkable.
21 program that has a system of shared financial 21 Q. Speaking of avery broad level, why do you
22 responsibility with the financial hardship component | 22 say that a state and local partnership system for
23 isan acceptable system for financing new and 23 facilities financing can be workable?
24 modernized public schoolsin California? 24 A. Thefacilities situation in Californiais
25 MR. ELIASBERG: Objection; incomplete. 25 very complex. And we have our -- we have a need that
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has many components. And parts of the components of
need are accumulated deficit of modernization,
ongoing maintenance, major maintenance, and new
construction that built up almost over a generation,
starting in the late "'70s until the late 90s really.

We have that huge unresolved problem out
there. Local financial resources cannot solve that
adone. If every school in California were completely
modernized and caught up, and there were no capacity
deficit, in most cases, the local districts could go
forward on their own and not require a state
partnership.

But we have this huge -- you know, tens of
billions of dollars problem that's hanging around
from prior -- prior years. That'swhy a partnership
program is utterly essential. School districts, in
generd, are doing an okay job of keeping up with
current demand. As new houses are built, they can
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percent and not a crumb more. And these schools,
when you look at them, are deficient. Y ou haveto
cut something out to make the budget work. And the
skate, in implementing this rigorously enforces the
rule that you shall not spend one penny more than
your allocation. And there are brutal cuts made in
these projects.

So when you compare alocally funded state
matching school and a hardship school, the
differences are immediately apparent. And this has
been a practice of the state going back to the
lease/purchase program. The joke use to be, you
could have grass on the field or you would have a
gym.

There are many schoolsin Californiathat
don't have an adequate lunch room because the state
didn't fund them for years. So the practice and
pattern of the state underfunding school projects

19 crank out the new school as they need it. 19 because of imposed budgetary constraints, goes back
20 High schools and middle schools are a 20 many, many years and is a contributing factor to the
21 problem. But it's this accumulated backlog -- | 21 facilities problem that we're trying to resolve
22 don't have the exact numbers, but at one time Los 22 today.
23 Angeles Unified had 100,000 students of eligibility 23 Literally, schools are built with no grass
24 for new construction. | mean, think about that. 24 because they couldn't afford grass or sprinklers.
25 That is astaggering number. 25 It'ssilly, but that's the way the game was placed.
Page 83 Page 85
1 How did they -- one district had 100,000 1 Q. What are the specific rules regarding
2 students behind their need. So that iswhy a state 2 hardship that you believe aren't fair?
3 partnershipisutterly essential. And it's not that 3 A. Oneisthe constraints imposed on other
4 thelocals have no obligation, but it's this 4 district financial resources. These are very, very
5 accumulated many, many year old problemisthe 5 rigorousrules. Basically, they take al the money
6 killer. And that's why these massive state bonds are 6 thedistrict has, and prevent them from supplementing
7 needed and more needed in the future to deal with 7 theproject, in any way. Any money they find is
8 thisunresolved issue. 8 taken as-- is captured by the state as part of the
9 Q. What did you mean when you said some of the | 9 match.
10 hardship rules are unfair? 10 The ligibility rules are probably alittle
11 A. | could gofor along time on that. Some of 11 overly restrictive. Again, different districts are
12 the hardship rulesthat I'm referring to, the debt 12 indifferent circumstances. So those would be the
13 requirement rule, requires avery significant ratio 13 main onesright there.
14 of debt before one qualifies as a hardship district. 14 Q. What do you believe should be the rules
15 Thefinancial limitations that are imposed, a 15 regarding the constraints imposed on other resources
16 hardship district -- let me back up alittle bit 16 interms of the hardship component?
17 here. 17 MR. ELIASBERG: Objection; vague.
18 The new construction program is on the books 18 THE WITNESS: WeTre straying from the
19 asab50/50 matching program. The redlity isthat the 19 purpose of the expert report here and getting into
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state grant is inadequate. And virtualy every
single school district out there building
supplements, their local share, to get aminimally
adequate schooal.

The hardship districts are constrained to
putting out the state share, plus the matching 50

the hardship which is a specific part of a specific
funding program at the state. And I'm not sure that
the context here really getsinto afull discussion
of it.

The hardship program, the fundamental
problem isinadequacy of the state grant. And the
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fact that other districts subsidize it to -- are
required, out of necessity, to supplement the state
grant, and hardship districts are precluded from
that, isreally afundamental inequity in the whole
program. But the root cause of that isthe
inadequacy of the state grant. And that's no
secret. It'sjust theway itis.
BY MR. SEFERIAN:

Q. Haveyou performed -- let me start over.

Have you reached and conclusions or opinions
in this case regarding whether specific rules
regarding hardship in the school facilities program
should be changed?

A. Inthe context of this expert report, it'sa
very minor part of it. It's-- yes, different rules,
| feel, should be changed. And | think we've
discussed some of the concepts already. It's-- the
program, it's anecessary part to have the financial
hardship for -- because some districts do not have
their local share.

How that project -- the financial hardship
program should operate is awhole thesisin itself,
and I'm not sure how much information you want to get
at this point. There should be more financia
flexibility for the districts in that circumstance.

OCoO~NOOUIDWNPE

Page 88

school district. Theway joint useistreated in
hardship projects. And again, we can keep on going,
but it's -- off the top of my head, those are some

that come -- come to mind.

Q. Have you performed any analysis about how
the proposed changes to the hardship provisionsin
the state facility program would affect the
allocation of fundsin the program?

MR. ELIASBERG: Objection; assumes facts,
vague.

THE WITNESS: Y ou mentioned the proposed
changes to the hardship. I'm not familiar with the
changes you're talking about. In terms of how would
it affect the allocation of funds, | guess| --
rephrase the question. 1'm not sure really what
your -- what your question is.

BY MR. SEFERIAN:

Q. With regard to the changes which, in your
opinion, should be made to the hardship rulesin the
school facility program, have you conducted any
analysis about what the effect would be at on the
alocation of funds under the school facility program
of those changes?

A. No. | have not costed out those changesin
any detail at al. | do not believe it would be a
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There should be more acknowledgment of the real cost
of building a school. And there should be accessto
districts to keep the projects rolling, being able to
keep aflow of applications going without, again,
depending on the state's on again, off again funding
system.
What the outcome is by the state capturing

all the available funds, the district is out of money
until it starts another project to actually get the
next project rolling. So they're at atime
disadvantage. And thiswhole ability not to keep new
projects flowing through the pipeline is areal
burden on the hardship districts.

Q. Inaddition to saying there should be m ore
financial flexibility for hardship districts, have
you formed any opinions more specific than that about
how the hardship rules should be changed?

A. Again, | think we're going beyond the scope
of the whole expert report. But, yes, we can get --
I don't know how specific you want to get here. It's
been atopic of conversation for -- ever since the
rules were written in 1998.

The ability to commit money to future

projects would be akey reform. The ability to
supplement projects for specific circumstances of the
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significant effect because the financial hardship is
avery narrow group of districts. There are not a
lot of playersinthere. Those districts are
strongly encouraged to go out and try for alocal
bond. And one by one they're getting off the
financial hardship.

It's not a permanent status for these
districts. So | do not believe it would be avery
expensive change. It would be millions of dollars
obviously. But it's -- in the context of a
multibillion dollar program, it's not a significant
fluctuation in the program.

For the affected kids and the affected
school, it would be avery significant change. They
get their schools quicker, and a better school when
they do get it.

Q. Doyou believe that the estimated cost of
school construction put out by the Department of
Education, for example, in the facilitiesfacts, is
an accurate estimation of the cost of building public
schoolsin California?

A. | don't have complete knowledge of how they
came up with their estimate. | believe the
Department of Education -- it has been represented to
me that the Department of Education used the current
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1 funding formulasin current law to come up with their 1 Education on the cost to build aschool. The
2 projections. 2 perceived grant amounts come from a different
3 It is my opinion that the current funding 3 department. They're over in the Department of
4 formulaisinadequate to build the school that 4 Genera Services.
5 Cadlifornian'swant and deserve. And therefore, the 5 So, no, | have not specifically analyzed
6 estimate developed by the Department of Education 6 their estimates of the cost of need. In anecdotal
7 would include that inadequate funding as abase. And 7 information and conversations with the Department of
8 therefore, itislikely to fal short of the true 8 Education employees, they have acknowledged that the
9 need. 9 amount is-- is not adequate, but they say it's --
10 Now, whether or not the state officials 10 that'sthe program, the way the law iswritten. They
11 agreethe current formulas are inaccurate, we can 11 provide input to the legislative process, but they
12 havethat debate somewhere else. But in answer to 12 don't get to vote.
13 your specific question, | believe the Department of 13 MR. ELIASBERG: It's about 12:30, so you
14 Eddid usethe current formulasin current law. 14 when you cometo alogical breaking point, why don't
15 MR. HAJELA: Tony, areyou asking him 15 webreak for lunch.
16 whether the cost perceived is accurate or the total 16 MR. SEFERIAN: Okay.
17 amount is accurate? 17 Q. Areyou familiar with estimates that the
18 MR. SEFERIAN: Either one. 18 Department of Education has prepared in terms of the
19 MR. ELIASBERG: Actualy, I think he has 19 amount of money that it coststo build asingle
20 answered that question. But if you want to ask 20 public school in California?
21 another one. | just want you to clarify, put a 21 A. I'mfamiliar with the educational
22 specific question on the table if you want. That's 22 specifications that they have prepared recently. And
23 okay. | don't need an answer. 23 when you look at the physical requirements, there'sa
24 BY MR. SEFERIAN: 24 disconnect between what they say a school should be
25 Q. Inperforming your work for thiscase or in 25 and what the Office of Public School Construction
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1 other work you performed, have you prepared estimates | 1 saysyou can spend. You know, there's a gap.
2 of the cost of building public schoolsin California 2 So | have never seen the Department of Ed
3 that differ from the estimates put out by the 3 produce afigure that a new elementary should be this
4 Department of Education? 4 amount of money. | don't believe they have done
5 A. | believe your question is dealing with the 5 that. | don't think that is part of their charge.
6 tota need because that's the estimate that the 6 But | am familiar with the educational
7 Department of Education came out with. Asl 7 specifications and program requirement manuals that
8 previously answered, | did a generalized estimate of 8 they have provided, which are very detailed and
9 need which was consistent with the Department of 9 provide an -- acurriculum-based model for designing
10 Education. 10 aschool.
11 And it's -- again, you have to have some 11 Asan example, it says, "The curriculum says
12 assumptions. And so just -- they did the best they 12 you shall teach high school science.” Therefore,
13 could. It seemsto be areasonable estimate. And 13 they describe what an adequate high school science
14 other than that, | did not pursue the totality of 14 lab should include. It'sadirect linkage between
15 statewide need other than to acknowledge that it'sa 15 program, graduation requirements, state standards and
16 huge sum. It'sinthetens of billions of dollars, 16 facilities.
17 andit'sabig need that has to be met somehow. 17 Q. When you mentioned comments with California
18 Q. Spesking just in terms of the Department of 18 Department of Education employees, which employees
19 Education's estimate for the amount of funding it 19 wereyou referring to?
20 coststo build one school, have you prepared any 20 A. Pretty much -- there are lots of them. |
21 estimates of that cost in connection with your work 21 mean, I'minvolved in anumber of statewide
22 inthiscaseor in any of the other work you have 22 organizationsthat are -- of which state department
23 done? 23 employees are -- are either presenters, speakers or
24 A. | -- 1 don't believe we have entered into 24 participants.
25 therecord that -- any estimates by the Department of 25 Do you want names -- or I'm not sure what
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1 your question really means. It would be from the 1 AFTERNOON SESSION
2 facilities planning group. 2 FEBRUARY 10, 2003 2:00 P.M.
3 Q. Inreferenceto the answer you gave 3 EXAMINATION (Continued)
4 previously where you talked about conversations with 4 BY MR. SEFERIAN:
5 Department of Education employees, in reference to 5 Q. Mr. Corley, did you speak with anyone about
6 the amount being inadequate, which employees have you 6 thedeposition during the lunch break?
7 had those conversations with? 7 A. No.
8 MR. ELIASBERG: Areyou talking about the 8 Q. Didyou read any documents regarding this
9 gpecific schoal, the estimate cost perceived being 9 case during the lunch break?
10 inadequate? 10 A. No.
11 MR. SEFERIAN: Yes. 11 MR. SEFERIAN: I'dliketo show you a
12 THE WITNESS: Again, during development of 12 document which I'll ask the court reporter to mark as
13 AB-16, AB-14, the different legidations. 1've had 13 Exhibit 2 to your deposition.
14 conversations with Duane Brooks, who is the director, 14 (Defendants' Exhibit No. 2 was
15 Jim Bushisthe assistant director, Michagl O'Neal 15 marked for identification.)
16 whichistheir environmental specialist. And, you 16 BY MR. SEFERIAN:
17 know, John Domingus, who was an urban specialist; Tom | 17 Q. Do you recognize the document which has been
18 Pane, their year-round resource person; Shannon 18 marked as Exhibit 2?
19 Heart, who is their other year-round specialist; Fred 19 (Witness examining document.)
20 Yaeger whoistheir legidative liaison; Allan 20 A. Thisappearsto be the fingertip facts from
21 Odletten, who is now retired. But | can't even spell 21 the Department of Education. So | -- I've seen this
22 that onefor you. Alanis not there anymore. 22 inadifferent format, but it's substantially the
23 I'm trying to think who elseis on staff 23 same document, yes.
24 there. Sue Pendleton, who also recently retired. 24 Q. What format have you seen the school
25 Andagain, it'savery collegial open group. They're 25 facility fingertip factsin?
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1 kind of abrain trust on thisissue. We have 1 A. Justinaprinted format, | think
2 frequent conversations with them on all kinds of 2 sylisticaly isthe only difference.
3 issues. 3 Q. Printed up on a-- where did you seeiit
4 BY MR. SEFERIAN: 4  printed?
5 Q. Which of those Department of Education 5 A. Ataconferenceit was distributed.
6 employeesthat you mentioned told you, as you 6 MR. HAJELA: 1I'll just put on the record,
7 mentioned earlier, that, in their opinion, the 7 there'sadocument entitled " School Facility
8 edgtimates of costs perceived were inadequate? 8 Fingertip Facts' is one that's evolved over time.
9 A. | would have a hard time pinning it down to 9 Andjust for the record, other witnesses, including
10 any of them because the comment, | think, is 10 state officials, have testified about this document.
11 universd, that it'sjust really hard to build a 11 And there's going to be confusion because the numbers
12 school on thisbudget. | mean, you can go to CASH 12 aredifferent.
13 conferencein aweek and take avote, | think you'll 13 And so thelast version | saw didn't project
14  get 100 percent, yes, that the current grant is 14 from'02to'07. It projected from'00t0'05. Sol
15 inadequate. 15 just want to state that for the record, so the
16 MR. SEFERIAN: Off the record. 16 numbers aren't going to match up going back and
17 (Recess taken at 12:40 p.m., to be resumed 17 forth.
18 at 1:50 p.m.) 18 THE WITNESS: Right. And | haveto agree
19 19 that thisisan evolving document and it's been out
20 20 infor -- | don't know how many years, but many, many
21 21 different formats. Thisoneis dated November 2002,
22 22 <ol believeisthe most current.
23 23 BY MR. SEFERIAN:
24 24 Q. Didyou rely on one or more version of the
25 25 school facility fingertip facts document prepared by
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1 the Department of Education in preparing your 1 people. | would look at this as one source among
2 opinionsin this case? 2 many. Andit's of adequate source -- and again, it's
3 A. | referred to an earlier version of the 3 theofficia position of the Department of
4 fingertip facts. Not the November, it was a spring 4 Education. So | dogiveit agreat deal of
5 or summer version. 5 credibility, but | would not say it's conclusive or
6 Theword "rely"” is probably overstated. | 6 dlinclusiveof al of the facts that are out
7 didrefer toit, but it not an essential component of 7 there.
8 my findings or report. It was one of many individual 8 Of course, thisisthe Department of
9 referencesthat were consulted, but not -- "rely” is 9 Education. Thisistheir summary. Soit'sto be
10 too strong aterm. 10 referred to, but it's not the final word.
11 Q. Butyou did consullt, at least, one version 11 BY MR. SEFERIAN:
12 of the school facility fingertip fact in preparing 12 Q. What other sources regarding school
13 your report in this case. 13 facilitiesinformation in Californiawould you regard
14 Would that be accurate? 14 ascredible?
15 A. Yes 15 A. Other sources would come from Department of
16 Q. Do you consider the information that appears 16 Finance. Department -- the OPSC, the Office of
17 inthe school facility fingertip facts form to be 17 Public School Construction. There are groups such as
18 accurate? 18 CSPA, the School Boards Association, the ACSA and
19 MR. ELIASBERG: Objection; vague. 19 CASBO, which are C-A-S-B-O, which is -- and then
20 THE WITNESS: | would consider it to be an 20 A-C-S-A istheother one. Which are statewide
21 accurate statement of the position of the Department 21 organizations of professionalsin education.
22 of Education. It's areasonable judgment made by 22 And then CASH produces its own analysis,
23 qudified people who work inthefield. Sol -- | 23 which isthe Coadlition for Adequate School Housing,
24 cannot extrapolate and say thisis absolutely the 24 which isan advocacy group.
25 entire situation of the State of California. Thisis 25 So one hasto take all these pieces of data
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1 the Department of Ed's official position on that. 1 and piece together a mosaic and then interpret it.
2 And then in stating that too, it's made very 2 And this Department of Education document is one
3 clear that some of the conclusionsin here are based 3 pieceof that mosaic.
4 on assumption made by the Department of Education. 4 Q. Of thesourcesyou mentioned is-- the
5 For example, | forgot whether they're going to 5 Department of Finance, the OPSC, CSBA, ACSA, CASBO
6 replace -- when they talk about facility need, 6 CASH, Department of Education, are there any of those
7 it's--I'mnot clear if they're actually 7 sources that you regard as more credible or reliable
8 anticipating eliminating all multitrack or continuing 8 than any others?
9 multitrack. 9 A. | would tend to use the official state
10 So what this -- thisis ageneral statement 10 departments. Again, there -- they do avery credible
11 of the situation, enrollment trends and costs; but 11 job. Andthe Department of Education, Department of
12 I'm not surethat it's comprehensive and all 12 Finance and OPSC, are the official agencies. | think
13 inclusive. So, just to be clear on what thisis and 13 theothersare basically interpretations and
14 isn't. 14 expansions on the base data that come from those
15 But it isan official statement of the 15 organizations.
16 Department of Ed. | takeit in that context for what 16 | know CASH, in particular, has done some
17 itis. 17 original research.
18 Q. You believe that the information contained 18 Q. What wasyour involvement with SB50?
19 inthe school facility fingertip factsisreliable 19  A. For many years, |'ve been amember of the
20 enough for expertsin the field to make judgmentsand | 20 CASH legislative advisory committee. And as such,
21 policy conclusions regarding financing of public 21 our group discussed and debated the many drafts of
22 school facilitiesin California? 22 SB5O0.
23 MR. ELIASBERG: Objection; vague and 23 I've lobbied portions of the bill on behalf
24 ambiguous, and calls for speculation. 24 of several school district clients by providing
25 THE WITNESS: | can't speak for other 25 information to the office because I'm not a
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registered lobbyist and generally watch these
discussions as closely as possible.

Many e-mails and faxes were flying during
the development of that bill. And then after it was
enacted and -- as Proposition 1A passed, then |
attended several of the implementation hearings that
were held by the OPSC and the allocation board to
actually develop the regulations to enact the
program.

Q. Didyou testify before any governmental
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accountable. And | -- my experience has been that
the local school boards sitting there looking at the
teachers, principals and parents involved tend to be
quite accountable. They're watched very closely by
their cities and counties.

| think the accountability part isreally
cost accountability. And I think they saw a problem
that realy doesn't exist. There's some myths that
school districts are wasting state money, and |'ve
never seen it. They've always run short and had to

11 bodieswith regard to SB50? 11 supplement the state.
12 A. With regard to SB50, before the 12 BY MR. SEFERIAN:
13 implementation process, the hearings that were 13 Q. Doyou bdievethat local school boards are
14 conducted after implementation. And | frankly don't 14 accountable to teachers, parents and other community
15 recal if | sent any lettersin support or opposition 15 members?
16 to SB50 asit was developed. 16 A. Yes.
17 Q. Did you testify before implementation? 17 Q. Do you bdieve that the shared financia
18  A. Itwasat theimplementation process. The 18 responsibility for anew and modernized school
19 implementation committee of the SAB held anumber of | 19 between the state and local districts promotes
20 hearings around the state. | attended Sacramento, 20 efficiency?
21 Ontario and -- it seems like there was another one. 21 MR. ELIASBERG: Objection; vague asto
22 Two in Sacramento, | think. 22 efficiency.
23 Q. Andyou testified before that SAB committee? 23 THE WITNESS: The question iswhether the
24 A. Yes 24 shared accountability promotes efficiency. | suppose
25 Q. Inwhich locations? 25 you could find some reasons. | think any efficiency
Page 103 Page 105
1 A. Sacramento and Ontario. 1 that arises from the matching share requirement, it
2 Q. Doyourecall the general nature of your 2 would beincidental and ailmost inadvertent.
3 testimony before the SAB implementation committee 3 In the end, the financial arrangement is not
4 regarding SB50? 4 key to the operation of the modernization new
5 A. Not without referring to notes from that 5 construction program. In fact, it's often the other
6 time. All theissues concerned implementation and 6 way where the shared requirement created an
7 detail of implementation. 7 inefficiency by having one party waiting for the
8 Q. On page 47 of your report when you refer to 8 other side'sfinancing to show up. So | do not see
9 the shared financial responsibility, do you believe 9 that asagreat gain from SB50, no.
10 that shared financial responsibility for a new and 10 BY MR. SEFERIAN:
11  modernized school between the state and local 11 Q. Inwhat way are school districts accountable
12 didtricts helps promote accountability -- 12 toteachers, parents and other community members?
13 MR. ELIASBERG: Objection. 13 A. A myriad of ways. Ultimately the community
14 BY MR. SEFERIAN: 14 can vote them out of office or even conduct arecall
15 Q. -- by the school districts? 15 if things get really out of hand.
16 MR. ELIASBERG: I'm sorry. Objection; 16 The accountability tends to be making
17 vague and ambiguousin particular asto 17 decisionsin public that are witnessed and watched by
18 "accountahility." 18 theteacher unions, the teachers at large and
19 THE WITNESS: The authors of SB50 reported | 19 interested community members. It forces decisions
20 that they wanted the shared participation to promote 20 outinthe public, and the reasoning is questioned.
21 accountability. That's actually part of the text of 21 I've been on the receiving end of those
22 thestatute. Personally, | do not believe that's 22 questions. And I've -- many school boards are
23 true. Possibly, in someindirect way, there is some 23 televised. | know -- personaly I've been on -- I'll
24 additional accountability. 24 beon TV at the school board one night, then next day
25 It suggests that local schools are not 25 I'll go out to lunch and somebody will say, Hey, |

27 (Pages 102 to 105)




O©CO~NOUIWNPE

Page 106

saw you on TV. What'sthis thing they're talking
about?

People in the community actually watch
school board meetings. And it's democracy in action
up close and personal.

Q. Doyou believethat it's important for
school district officials to be held accountable for
decisions made regarding school facility financing?
A. Isitimportant for school officialsto be
held accountable? Yes, itis. Accountability is
inherent in the job. And -- and actually many parts
of current statutes hold them accountable.

For example, on Proposition 39, you must
have abond oversight committee. That's the 55
percent vote on bonds. You must have a citizens
oversight committee. It'snot optional. Even though
many districts with two-thirds vote have oversight
committees as well.

In my work in school facilities, we are
constantly held accountable, believe me.

Q. Inthe second full photograph on page 47,
what were the major changes that you were referring
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of the local school district to raise the fees to pay
the 50 percent local share of the new construction
costs, is-- | don't have criticisms of that general
concept, but there are some technical details that
still need to be worked out. But frankly, that's far
beyond the scope of this project.

Q. On page 47 of your report in the third full
paragraph, why did you refer to passage of
Proposition 39 as a "watershed event"?

A. Proposition 39 allowed the 55 percent vote
on school bonds. And what this has done is open the
door to alow many school districtsto pass the bonds
that otherwise came close when two-thirds vote was
required. This has put a significant amount of money
out there for local districts to participatein the
state program and to build projects independent of
the state program. So it --

And | don't know the complete history of the
law, but | believeit'sthefirst time, since the
state constitution was written, that |ess than
two-thirds allows local bonds to pass. State bonds
are at 50 percent, but local bonds had a two-thirds

23 toin the process of levying school facility impact 23  requirement.
24  feeon new housing? 24 Q. How did Proposition 39 assist local school
25 A. SB50 created a-- let meroll back alittle 25 didtrictsto finance facility projects independent of
Page 107 Page 109
1 hit. 1 the school facilities program?
2 AB2926 in 1986 created the school facility 2 A. What -- Proposition 39 bonds can be used for
3 fees. And that's a particular section of the 3 al kinds of school construction and renovation
4 education code, section 17620. 4 projects. It'snot required that they be used only
5 SB50 in 1998 created what are generally 5 aspart of amatch with state projects.
6 knownaslevel 2 and level 3 fees, which were brand 6 So adistrict has the ability now to go and
7 new and created by that bill. Those are amajor 7 finish out aschool. It could build a school
8 changeinthat they are pegged to the actual cost of 8 completely onitsown. It givesthelocal school
9 required to meet the local matching share of -- the 9 district some autonomy. If the problem --
10 school facility program. 10 Let me take that answer and bring it back to
11 Thelevel 1 fees which were created in 1986 11 thecase we'rediscussing here, isthat not every
12 are capped at a specific dollar amount. So even if 12 school district isthe same. And a school district
13 it'snot enough money, that's all you're going to 13 withalot of needs, will take their Prop 39 bonds,
14 get. 14 whichislimited to the amount you can sell at any
15 Thelevel 2 feesfloat to give you enough to 15 onevote, and useit to participate in the state
16 participatein the school facilities program and then 16 program.
17 there are some variations on that. 17 Their neighboring district that doesn't have
18 Q. Do you have any criticisms of the SB50 18 abacklog of problems, getsto spend the money on a
19 changesto the process of levying school facility 19 new gym, anew swimming pool or a new auditorium or
20 impact fees on new housing. 20 whatever it wants.
21 A. ltisnot central to thereport | prepared 21 So the effect of Prop 39 isdifferentin
22 foryou, but, yes, there are some problems with the 22 different districts. So somedistricts useit to
23 law. There's some ambiguities, some poor choicesof | 23 catch up and try and get back to square one. Others
24 wording. 24 that are aready caught up, useit to excel. But
25 But the fundamental structure, the ability 25 that'sadifferent issuein that it'sjust the real
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1 politics of Prop 39. 1 of dl the schoolsin the state. They've aready

2 Q. Inconnection with your work in this case, 2 spent acouple of yearsonit, and it isn't done

3 did you perform any statewide analysis of the effect 3 yet. OPSCisworking onit.

4 of Proposition 39 asit would work in different 4 Theredlity isthe state does not have the

5 school districts? 5 dataanywhere. If they haveit, nobody has ever

6 MR. ELIASBERG: Vague and ambiguous. 6 disclosedit. But there was an attempt made to do an

7 THE WITNESS: 1 did not take a systematic 7 inventory on -- Duane Brookstalks about it. The

8 statewide evaluation. But using theoretic models of 8 effort fell short, so -- that was years ago.

9 richdistrict with few needs, poor district with many 9 MR. SEFERIAN: I'd like to ask you to look
10 needs, the differences, in effect, are immediately 10 at another document which I'll ask the court reporter
11 apparent and dramatic. 11 to mark as Exhibit 3.

12 BY MR. SEFERIAN: 12 (Defendants Exhibit No. 3 was
13 Q. Did you use those models regarding 13 marked for identification.)
14 Proposition 39 to make any statewide assessment of 14 BY MR. SEFERIAN:
15 the effects of Proposition 39 on the availability of 15 Q. Do you recognize the document that is marked
16 individua districts to improve their school 16 asExhibit 3?
17 facilities? 17 (Witness examining document.)
18 A. | don't think it's possible with the data 18 A. Thisappearsto be the online version of
19 available. Again, a-- let's return to the report 19 school services fisca report, which isa periodic
20 here. A key conclusion in thisreport isthat there 20 newdetter that comes out.
21 isno statewide analysis of the needs of districtsin 21 Q. Haveyou seen the school services fiscal
22 schools. There are approximately 8,000 schools out 22 report before?
23 there. Nobody knows the conditions of all those 23 A. Oh, yes.
24 campuses. We simply cannot answer that question 24 Q. Areyou familiar with the School Services of
25 because we don't have the data. 25 Cdlifornia, Inc.
Page 111 Page 113

1 If the Department of Education had it, if 1 A. Yes.

2 OPSC had it, if the governor had it, if somebody had 2 Q. Areyou familiar with -- generally, with

3 it, it would be different. But the reality is nobody 3 what that organization does?

4 knows the answer to your question. And it'sfar 4 A. Yes. They've been around along time.

5 beyond the scope of this. 5 Q. What do they do generally?

6 | know the Department of Education is 6 A. They're amanagement consulting and lobbying

7 working onit. They'veworked on it for two years 7 firm based in Sacramento. They are intimately

8 and have maybe half the datain their database. 8 involved with legidation and all aspects of school

9 There's pages and pages and pages of blanks. Soit's 9 finance. They'reavery credible firm.

10 -- the fundamental, analytical, restraint is that 10 Q. Would you feel comfortable relying on

11 nobody has the database. 11 information such asthe School Services of California
12 One of the recommendationsin this report is 12 fiscal report as credible data?

13 that somebody createit. Because if we haveit, then 13 A. Asl said earlier with respect to the

14 wecan do just what they're asking. But right now, 14 Department of Ed, it's one source among many. There
15 nobody hasit, and it simply does not exist. 15 have been examples where they put alittle extra spin
16 And then a state that spends 50 billion or 16 onsome of their conclusion. When they're -- this

17 soyear on education it just is ridiculous to me that 17 appearsto include election results, and they -- they
18 nobody knows. It'sareal constraint on answering 18 tend to be very accurate. So | would giveit

19 thevery questions you're trying to ask. 19 credibility, but not absolute credibility. 1'd

20 Q. What do you mean when you said that the 20 doublecheck things.

21 Department of Education isworking on it? 21 Q. Would you agree that Proposition 39 was a

22 A. The Department of Educationisworkingona | 22 successful attempt by the State of Californiato

23 research project to develop a database to evaluate, 23 direct more money to the construction of public

24 for example, the critical overcrowded schools. Just 24 school facilities?

25 getting the names, addresses, capacities and acreage 25 MR. ELIASBERG: Objection; vague.
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THE WITNESS: Proposition 39 was passed by
the voters of the State of California, not by the
stateitself. Some enabling legislation was passed
by Jack O'Connell. But the -- yes. It has put more
money on the table for schools. That was the intent
and it has delivered on that.

What it has done is put local money on the
table, and in doing so, is changing the calculus with
respect to state funding. But what this has allowed
islocal districts to have easier access to local
dollarsto deal with problems and to build the
schools that communities want. It's --

| hesitate to say it was avictory for the
state, but it has been avictory to somelocal
communities that struggle to pass school bonds.

BY MR. SEFERIAN:

Q. Would you agree that the 55 percent vote of
approval of Proposition 39 has resulted and will
result in significant amounts of additional funds for
public school facility construction in California?

A. Inthe short term, Prop 39 has enabled more
bondsto pass. | am not confident that at over the
long haul, it will materially be different. Time
will tell on that one. But right now, | guessthe
short-term effect has been very positive, but we --
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the state program. When the state money dries up,
local measures dry up also. Because why pass a bond
if there is no matching state money.

Q. A school district is able to pass local bond
and fund construction projects even if there's not
state matching funds for that particular election,
correct?

MR. ELIASBERG: Objection; incomplete
hypothetical, assumes facts.

THE WITNESS: Yes. | mean aschool
district within certain circumstances, assuming they
had bonding capacity left and assuming they have
other issueslike plans, could go out and pass a bond
and completely stay out of the state program. That
-- that does happen.

I'm not sure that oneis caused -- I'm not
sure you could make the causal link between the two
events. Obviously, when there's state matching
money, there's greater leveraging of the local
resources, and there's a much higher incentive.

| think there's ahit of fear on the part of
some school officias that they'll go out and pay 100
percent of the costs with local funds, while the
district next door the following year gets matching
state funds. And the taxpayers question why they're

OCO~NOOUITWNPEF

NNNNNNEPERPRRRRERRRRE
OORWNROOONOUNWNRO

Page 115

we must be very careful to isolate the first round of
results.

These are people who over the years have
come close on bonds. They all rushed out and tried
again. That doesn't mean that's the way it will be
for the long term.

There are other communities that failed at
55 percent specifically, and we have to deal with
those cases.

And findly, | would like to bring back that
the election that you're discussing here, which was
November 2002, many of these districts there was
unusually large number of school bond votes because
there was a statewide bond on the ballot that was
expected to pass. It was the anticipation of
matching state funds that drove districts to run out
and try and pass alocal bond.

If the state had not had the money, | think,

I would have seen far fewer people trying it, the
partnership. It'sthe duality of the funding that
enables the entire project to get built, rather than
one or the other.

So what this saysisthat a-- when the
state has funds, local districts will do what they
can that's possible to pass bonds to participate in
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paying twice as much, unfortunately, as their
neighboring district.

So you have to look at the individual facts
and the individual community. Everybody isgoing to
be different.

Q. Areyou aware of any information that
suggests that the local bond passage rate in November
2002 will not continue in the future?

MR. ELIASBERG: Objection; callsfor
speculation.

THE WITNESS: | think we would be
speculating, frankly, on that. 1t's my gut feeling
that the rate of passage will start to go down. Many
of the bonds here were promoted as they were the
first bond ever passed by that district. It's been
years and years and years, so these areas have an
extremely low property tax rate for bonds, and
they're simply getting on board.

The other thing is that there was the clear
promise of state funding. Because the way Prop 47
wasworded isif it failed, it would come right back
on the March ballot. So the districts were highly
motivated to pass thisin anticipation of getting the
state funding.

Finally, districts that had been deemed
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1 €ligible and actually been funded for state money, 1 hasbeen clobbered by thisrecession. And | would
2 but never got the cash, were very motivated because 2 suspect if the same bonds hit the ballot today, many
3 they could tell their voters finally we're going to 3 of them would not pass because people are worried
4 have -- finally we're going to get the state money 4 right now.
5 we've been promised. With the bond, now we can build | 5 Last time, it wasjust how do we cash in our
6 the projectswe need. 6 options. Now it's, can we pay the mortgage. So the
7 There was agreat deal of distrust and 7 political climate has changed dramatically due to the
8 cynicism about the state. Districts were getting 8 dtate budget crisis, the recession that the Bay Area,
9 approvalsfor funding, but no money. Anditwas--a 9 inparticular, isexperiencing.

10 year had gone by. More than ayear in some cases, 10 I'm not -- it would be just too speculative

11 and where'sthe cash. People in the community were 11 tosay. | think the overriding national economic

12 asking. And therewas-- it wasadifficult sell. 12 trends and the local economic trends are far more

13 But the fact that there was a huge school bond on the 13 important.

14 ballot -- it looked like aday of sunshine after a 14 Q. Isityour understanding that before the

15 long drought. Bad metaphor, but we'll et it go, you 15 passage of Proposition 39, approximately 60 percent

16 know. 16 of local school bonds were approved?

17 Finaly, thereis agreat deal of optimism 17 A. | donot recall the exact percentage. But

18 that the state program would become viable once 18 it was something -- 50 percent, 60 percent, something

19 again. 19 inthat range.

20 MR. ELIASBERG: It's been along cloudy 20 Q. Would you agree that in November 2002

21 drought. 21 approximately 86 percent of the local school bond

22 THE WITNESS: We've been at thisafew 22 measures were passed?

23 hours. Wait till Wednesday, then you'll see some 23 A. That's-- that's a conclusion that Bob

24 rea gems. 24 Blattner hasin the report here.

25 BY MR. SEFERIAN: 25 Q. Do you have any facts that would allow you
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1 Q. Would you agree the huge school bonds that 1 to disagree with the statement that approximately 86
2 will beon the balot in 2004 will aso increase the 2 percent of local bonds were passed November 2002?
3 likelihood of passage of local school bonds for 3 A. No. That'swhat it saysright here, so I'll
4 public schools under Proposition 39? 4 accept that.
5 A. Very much. And it will beinterestingin 5 Q. Would you agree that the local bond approved
6 hindsight to seeif 2002 has an upsurge in bonds and 6 in November of 2002 represented an additional
7 passagerates. 2003 may come down or may stay the 7 approximately 9.4 hillion for public school facility
8 same. 2004 may go up, and we'll see what happens 8 projects?
9 afterwards. 9 A. | --1 have no independent knowledge of

10 Right now, it'stoo new to know. But my 10 that. Thereport you distributed as Exhibit 3 says

11 assumption would be that 2004 will be very much like | 11 that, so | would except that as a true statement.

12 2002. Isthat when there's abig state bond and 12 You said 9.4 billion?

13 projects are getting funded and people are feeling 13 Q. Yes

14 good about work being completed, there'smorebonds | 14 A. Yes

15 onthe ballot and more will pass. 15 Q. If you assume that an addition $9.4 billion

16 It'swhen the system isn't working well, as 16 inpublic school facility funds were passed as a

17 inthe case when the state ran out of money, that's 17 result of Proposition 39, in your opinion, would that

18 when people will have reservations and doubtsand get | 18 make asignificant contribution to improving the

19 cynical. 19 condition of public school facilitiesin California?

20 Q. Sowould you expect the local bond passage 20 A. | -- you might be mixing apples and oranges

21 rate of 2004 to roughly approximate what it wasin 21 there, soit would be -- | will agree that $9 billion

NN NN
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2002?

A. That will be completely speculative.
There€'sarecession going on. In 2002 alot of bonds
passed in the Bay Area. The Bay Area, Silicon Valley

will certainly help out. | want to point out that
the $9 billion includes K-12 and community colleges.
It'snot al K-12.

Also much of that money is going to new
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1 construction, not al of which isthe same as 1 thosetwo together. | can't really agree with that.
2 projectsin OPSC. So some of that islocal 2 | dothink thereis some generalized linkage. But |
3 districts. 3 think really you're looking at two very different
4 For example, building the football stadium 4 things. People actually vote on separate ballots.
5 that was not possible to be built under the state 5 Onething is $13 billion statewide somewhere
6 grant program because you ran out of money because | 6 out there in the atmosphere. The other isalist of
7 thegrant wasinadequate. It was building the gym at 7 projects my district will build in my community. And
8 themiddle school because this middle school grant is 8 | --just from working on many, many elections, I'm
9 very inadeguate. 9 awarethat people treat them -- the electorate treats
10 But, yes, of course, it will help out. Put 10 them very, very differently.
11 abillion dollarstowards any problem, is going to 11 BY MR. SEFERIAN:
12 fix something. And | do know some districtsthat are | 12 Q. Would you agree that the electorate was more
13 replacing old portable classes with new permanent 13 likely to support any local bond measure enacted
14 construction, and doing changes like that to upgrade 14 since Proposition 39, both because of the 55 percent
15 thestock of facility. Therestill isahuge problem 15 thresholds and the presence of the Proposition 47
16 out there and a huge shortfall. 16 bond in 2002?
17 Q. Do you agree that the total generated under 17 MR. ELIASBERG: Objection; compound. Calls
18 Proposition 39 is approximately $18.6 billion since 18 for speculation. Vague and ambiguous.
19 theinitiative for allowing 55 percent passage was 19 THE WITNESS: | think you asked a two-part
20 passed in November 20007 20 question here. Thefirst partis: Arevoters more
21 MR. ELIASBERG: Objection; vague and 21 likely to support it because of the 55 percent
22 ambiguous. 22 threshold? | do not know if that'strue. | do know
23 Are you talking more than would have been 23 it's galvanized some opposition to bond.
24 passed if Prop 55 hadn't come into effect -- I'm 24 But if you would fail at 62 percent and pass
25 sorry -- 39. 25 at 55 percent, the success rate has gone up, but I'm
Page 123 Page 125
1 THEWITNESS: 39. 1 not sure that more people are likely to support bond.
2 MR. ELIASBERG: -- prop 39 hadn't come into 2 The second part is -- of your question was:
3 effect -- if that's how many bonds have passed since 3 Arepeople morelikely to support alocal bond if
4 that initiative went into effect. 4 there's matching state money? | do believe, in
5 If you can answer it, go ahead. 5 generd, that's true, because what they seeis| pay
6 THE WITNESS: | do not know the sum of all 6 $1, the state pays $1, | get $2 for my $1 out of my
7 bonds passed under Prop 39. | frankly don't know. 7 pocket.
8 AlsoI'd point out that some of the bondsin this 8 The perception of greater value seemsto be
9 report are not Prop 39 bonds. They're the 9 aresonating fact with the voters. And that's based
10 traditional GO -- general obligation -- two-thirds 10 onvoterssurveysin different communities and just
11 vote bonds, so -- but if you have data to support the 11 talking with voters and being on citizen committees
12 $18 billion number, | have no reason to disagree with 12 andthelike. It seemsto beinstrumental in some
13 it 13 voter -- local voters mind on local bonds.
14 But | can't support it, because | don't 14 It's kind of like a double coupons at the
15 redly know. I'd haveto do someresearchandaddup | 15 supermarket. It makesyou feel better about what
16 thetotals. 16 you're going to buy anyway.
17 BY MR. SEFERIAN: 17 BY MR. SEFERIAN:
18 Q. Would you agree that the increased 18 Q. Would you agree that next year there will be
19 participation of local communities in assessing their 19 a$10 billion bond on the ballot in the primary
20 bonded capacity under Proposition 39 almost certainly | 20 election, and if that does not pass, it will aso
21 helped passage of the statewide $13 billion school 21 appear in the general election ballot?
22 bond? 22 A. 1 will -- I will agreethat the legislation
23 MR. ELIASBERG: Objection; callsfor 23 cdlsforthat. | dso believe we'rein the middle
24 speculation. 24 of astate fiscal emergency and we have a governor
25 THE WITNESS: | don't know if you cantie 25 doing some erratic things, so additional legislation
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1 could be passed. It -- that could takeit off the 1 Q. Didyou publicly campaign for or against

2 balot. 2 Proposition 477?

3 But the current plan, the current program, 3 A. Yes. Ataloca level | supported the

4 the current statute does call for the bonds as you've 4 passage of that statewide bond because of the

5 describedin 2004. But | -- | lack some of the 5 pressing needs out there.

6 certainty that it's actually going to happen. Maybe 6 Tony, you just asked a question about

7 I'mgetting cynical. But there's this $35 billion 7 developer fees. Let me make an important note here.

8 item floating around that we would -- we livein 8 Much of thisreport, if not al of this report, deals

9 uncertaintiestimes. 9 with conditionsin existing schools. Developer fees
10 Q. Would you agree that since 1998, if you 10 arerestricted by mitigation fee act, by
11 consider state bond passage and local bond passage, 11 long-standing statute, to addressing the needs of --
12 that California has spent or committed over $36 12 created by the projects that are subject to that
13 billion for public school fecilities? 13 fee
14 MR. ELIASBERG: Objection; vague asto 14 So if | have modernization and clean-up
15 Cdifornia 15 needsinthe school, | cannot -- I'm prohibited by
16 THE WITNESS: | -- | do not have in my 16 law from levying afee on somebody building a new
17 possession the numbers to support or disagree with 17 house to clean up the existing broken bathroom. |
18 the number you've thrown out. But | -- if you 18 simply cannot do that. They're totally separate.
19 believethat's atrue number, it doesn't -- it -- a 19 If | have existing overcrowding of existing
20 ot of money has gone towards schoolsin the past few | 20 -- of existing kids who live in existing houses
21 years, yes, without a doubt. 21 today, | can't tap the new home builder down the
22 Y ou have to remember too, on Prop 47 not 22 dtreet to pay for that existing problem. | tap the
23 that much money has gone out the door. | mean, the 23 new home builder to build a school for the kids out
24 checks arein the proverbial mail right now for work 24  of the new houses. That's the nexus requirement.
25 that largely was done last year. Much of the money 25 But we have statutory California case law
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1 hasyet to go through the process, soit's -- alot 1 and federal case law that's absolutely clear --

2 of thisisin process stuff. 2 theresnot even alot -- litigation in the law, so

3 But, yes, it's -- the voters of California 3 absolutely clear on this, that you cannot use

4 and the voters of theloca communitiesin California 4 developer fees on new projects, commercial,

5 have been very generous. They recognizes that there 5 agriculturd, residential, anything to remedy the

6 isahuge, huge problem. And I think they -- the 6 existing effects of other peopl€'s problem.

7 shocking news stories that have been popping up all 7 So | want to make the record really clear on

8 over the place, in Los Angeles and Sacramento and 8 that. Eventhough it isout there, even though

9 San Francisco and Oakland, just reinforce the voters 9 there'smillions of dollarsfloating around every
10 that thereredly isaproblem out there. That's 10 year, itrealy isn't germaneto the discussion
11 part of the reason that we're seeing the support for 11 here. It does prevent overcrowding in the future by
12 local bonds and statewide initiatives. 12 adding new facilities as new houses and businesses
13 BY MR. SEFERIAN: 13 get built. But it doesn't go back and remedy what's
14 Q. Inaddition to the bond funds, school 14 adready there. And there'sjust absolutely no way
15 districts also assess fees on the construction of new 15 thefunds can flow.
16 residential and commercial projects, correct? 16 S0 -- just so therecord is clear on that
17 A. Correct. 17 point. | acknowledge the money is out there, but we
18 Q. Did you support an enact Proposition 477? 18 need to make sure that everybody understands that
19 MR. ELIASBERG: Objection to the extent -- 19 there'ssome very, very stringent statutory
20 areyou talking about whether voted for it? | think 20 prohibitions on using it inappropriately. You simply
21 hisvoteisaprivate matter. Can you clarify 21 can't spend it on modernization. So you know that, |
22 “support.” I'll appreciateit. 22 know that, but just for the record.
23 THE WITNESS:. Can you rephrase the 23 Q. Would you agree that Proposition 47 contains
24 question. 24 acriticaly overcrowded schools program that will
25 BY MR. SEFERIAN: 25 reduce crowding in many areas? I'm referring to the
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1 top of page 48 of your report in asking that 1 and your set of plansin hand before you make your
2 question. 2 application, does give you awindow of time to
3 A. Yes. Thecritically overcrowded schools 3 prepare your plans and acquire the site.
4  programis-- | think, a-- if you will, amid-course 4 Q. Thecriticaly overcrowded schools program
5 correction by the school facilities program to 5 was specifically designed to reduce public school
6 addressthe unique needs of very overcrowded 6 facility crowding, correct?
7 campuses, predominately in urban areas, but not 7 MR. ELIASBERG: Objection to the extent it
8 exclusively in urban aress. 8 cdlsfor speculation.
9 Now, it -- not a penny of that money has 9 THE WITNESS: | -- let'ssee here. |
10 been spent. Thefirst application window is still 10 believetherea purposeisalittle bit broader than
11 open. Weredly don't know how it's going to work. 11 that. Ideally it will be used to reduce crowding on
12 Butit wasfairly carefully designed to address the 12 some school sites. It asoisbeing used to
13 key barriersfor acertain class of schools. 13 eliminate long bustrips, for example, in areas such
14 I think it will have a positive effect. But 14 asLosAngeles, where students are bused many, many
15 again, we don't have evidence yet, but we're -- 15 milesevery day out of their neighborhoods to attend
16 personally I'm very optimistic that it will be a 16 school.
17 great help to many urban areas. 17 So in addition to reducing immediate
18 Q. When you say you're optimistic that the 18 crowding on some sites, it'sto eliminate bustrips.
19 critically overcrowded schools program will be a 19 It'sto enable some schoolsto get off of
20 great help to many urban area, do you have areasin 20 multitrack. It also helps areas such as Los Angeles
21  mind when you say that? 21 get off Concept 6, which is an educationally
22 A. 1 guess| need to define urban as -- urban 22 detrimental program. So it has many aspects.
23 has many variations and many faces. It would be 23 It -- | also need to point out that the
24 areasof Los Angeles. I'm thinking Oakland, 24 critically overcrowded schools program is there
25 San Francisco. There'sactualy alist of schools 25 because of intensive lobbying by alot of school
Page 131 Page 133
1 that areeligiblefor thisprogram. It also includes 1 districts. It was not a state initiated program. It
2 suburban areas that some people may not think of. 2 was proposed by local officials who have to deal with
3 The trigger event is the number of people 3 redlity and was incorporated into legislation after
4 per acre of the school. So irrespective of the 4 quite abit of lobbying.
5 location of the school, if that threshold is met, it 5 MR. ELIASBERG: Y ou want to take a short
6 will quaify. Sacramento has some eligible schools. 6 break?
7 Long Beach, San Diego has anumber. Other schoolsin 7 (Recess))
8 East Bay. 8 BY MR. SEFERIAN:
9 Again, I'm truly optimistic, and | hope it 9 Q. Do you agree that the critically overcrowded
10 will work. | hopeit comesthrough. | know Glendale 10 schools program will reduce public school facility
11 isonethat's been stymied in their ability to build 11 crowding by allowing many new schools to be built?
12 schools. And | know they're counting on this funding 12 A. | believethat the critically overcrowded
13 toget ahigh school built that they so desperately 13 schools program will make a significant
14 need. 14 contribution. | don't know really how much of an
15 Q. Would you agree that the critically 15 effect it will have. The accumulated backlog of
16 overcrowded schools program was specifically designed | 16 needsin certain areasisjust so tremendous that I'm
17 by the State of Californiato provide funding to 17 redly not sure how this program is going to work.
18 areaslike urban centers where land acquisition is 18 So, yes, it'sapositive step. And, yes, it
19 time consuming and difficult? 19 will definitely help in some cases. It'sjust too
20 A. Your question is whether this program was 20 early totell if thisisgoing to resolve the
21 designed to meet needsin urban centers where land 21 crowding problemsin many aress.
22 acquisitionisareal problem, yes. | mean, that's 22 By way of example, you might have avery,
23 theessence of the school facilities program. It 23 very overcrowded area, Belmont High School attendance
24 alowsyou to identify the need and get funding 24  ares, and we use this program to build a new high
25 reserved, rather than having the land in your site 25 school. All you dois get kids off the bus.

34 (Pages 130 to 133)




OCoOoO~NOOUITPAWNPE

e
N R O

Page 134

Y ou don't address the underlying crowding at
Belmont High School. That will take a second new
campus. And again, we just don't know if they can
deliver the product.

So I'm optimistic. 1'm hopeful. But I'm
not ready to accept this as a solution, but it
clearly is part of the solution.

Q. Why areyou not ready to the accept the
critically overcrowded school program as a solution?

MR. ELIASBERG: Objection; misstates his
prior testimony.

THE WITNESS:. Y our question askswhy | have
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threshold that becomes the eligibility test. So
again, there are some issues to be resolved.

It's abrand new program that hasn't been
tested yet, so I'd like to give it a chance, and
let's evaluate it after this window closesin May --
the applicant's window and see what happens.

A specific criticism | do have is that any
funds not allocated to eligible schools by May, are
returned to the general new construction pot of money
and are not held for a second round of critically
overcrowded school applications.

In the event some districts simply missthe

13 doubts about the critically overcrowded school 13 window for whatever reason, they're locked out. They
14 program. | have reservations about accepting this as 14 haveto come back in 2004. So I'm not sure if some
15 asolution for two reasons. One, it's just too new 15 districts are struggling to prepare their
16 toknow. We haven't had the first project funded 16 application, or -- again, we just don't know. It's
17 under this. 17 just too new to know.
18 Second of al, | -- I'm not sure that all 18 Q. Areyou aware of any districts as of now
19 thedistricts with this degree of crowding will be 19 that are struggling to prepare their critically
20 ableto find sites that are clean enough, located 20 overcrowded schools program applications?
21 well enough. Wejust don't know yet. 21 A. Everyonel'vetaked toisstruggling to
22 Again, I'm very optimistic. 1'm very 22 prepare them right now. I've talked with people who
23 hopeful. But I'm not ready to say that just because 23 aredoing Oakland's applications. And they are
24 thispiece of law was passed, that the problem is 24 struggling to get the data together.
25 resolved. But | am hopeful that it will make a 25 I know L.A. isworking frantically and
Page 135 Page 137
1 dent. 1 promised to have as many asthey possibly can.
2 | think, too, we really don't know how big 2 I had a meeting with the people in Oxnard,
3 thisproblemis. For example, the OPSC eligibility 3 they'reonit.
4 documents don't analyze how many kids are bussed out 4 | think Lodi islooking at some.
5 an attendance area and are enrolled in a different 5 San Mariaislooking at some. So we are --
6 school. 6 peoplearevery aware of this.
7 So when | look at thekidsin East L.A. who 7 | think Anaheim islooking. So people are
8 aregoing to school in Granada Hills, 40 miles away, 8 working on this and trying and -- and Santa Ana also,
9 wejust are not sure how many kidswill opt to attend 9 | know isworking on this. They're having
10 intheir neighborhood and be able to attend in their 10 significant problemsin their facility department
11 neighborhood, or whether there'sland in their 11 right now, so there are potential barriers to
12 neighborhood that is clean enough to go to school 12 participation in this program.
13 on. It'savery complex issue. 13 Q. What problems are Anaheim having with their
14 BY MR. SEFERIAN: 14 facility program?
15 Q. Asof thisdate, do you have any criticisms 15 A. Itwas Santa Ana, not --
16 of thecritically overcrowded schools program? 16 Q. What problems were Santa Ana having this
17 A. Asthelaw was being drafted, and | -- 17 facility program?
18 till, I do have some reservations about some aspects 18 A. Therel'd refer to the Orange County
19 of the program. For example, the radius test on 19 Registar. Therewas aseries of articles that came
20 where the new schools can be located. The 20 out very recently. Basically, thereis-- | think

eligibility thresholds, there's schools that are 110
kids per acre that are pretty darn overcrowded, and
yet are not eligible for this program at all.

Second of all, the eligibility generated is
quite restricted. It'stheincrement over the

the property management firm that's been directing
their efforts for the past couple of years. People
are guestioning some of the decisions that are being
made. And generadly, it'sinternal management
problems at the district level.
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Again, | hope that those problems do not

affect their ability to participate in this program
because they do have some tremendously overcrowded
schools.

Q. After what period of time do you believe
you'll be able to make a more complete evaluation of
the critically overcrowded schools program?

A. Probably by July. Applicationsareduein
May. Give the staff amonth to look at them, and
then we'll see where it comes out. See who actually
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state's guidelines are eligible. So without blaming
the prior administrations, thisis a chance to set
things right for the kids at that school.

So there are multitrack districts that would
dieto get off multitrack who can't because they're
not eligible. And -- but I'm optimistic for the kids
in those schools that will get relief somehow through
this program.

Q. Which districts are you aware of that are
crowded but will not be eligible for the critical

11 evenapplied. Who got in. Who's €ligible. 11 overcrowded schools program?
12 It's abrand new program. Never existed 12 A. Topof my head, | can say SantaMarieisa
13 beforein history. Andit's cold started in 13 key one.
14 November, and the window is closing in May, so it's 14 Oxnard has very little eligibility. They
15 very, very short timeline. And people are still 15 just have two campuses that are eligible. They would
16 learning al the details of the program. The 16 loveto download their schools and get of multitrack,
17 regulationsare not yet final. They're not emergency 17 but they can't. Finding land thereisvery difficult
18 adoption. Sowe're-- again, I'm optimistic, but 18 because of the airport and the costal zone and the ag
19 let's see what happens. 19 landsand theliquifaction and the water. All kinds
20 Q. Based on what you know as of this date, 20 of reasons.
21 understanding you can't make afull evaluation till 21 Montebello is another one where they have
22 |ater, do you believe that the critical overcrowded 22 very crowded overenrolled schools, but they don't
23 schools program will enable some schools to switch 23 qudify for this program. Almost, but not quite.
24 from multitrack year-round education school 24 And you know, thelist can go on.
25 digtricts? 25 Magnaliain Orange County is another one.
Page 139 Page 141
1 A. Your question is whether the COS program 1 Orangein Orange County -- Orange Unified.
2 will allow some districts to get off the multitrack. 2 Lancaster, Homedale.
3 | do not know the answer to that question. | don't 3 Q. Any othersyou can think of right now?
4 think so. | don't think that it's within the 4 A. | -- how many do you want? | mean, Sacs --
5 capahility of that program to eliminate multitrack 5 Sacramento City ison that list. Lodi ison that
6 whereit'sdeeply entrenched. 6 list. Stockton Unified ison that list. Fresno,
7 In acase like Oakland, which is getting off 7 Merced City, and elsewhere in the Bay Area.
8 multitrack anyway and just has the last few schooals, 8 Q. Doyou believe that the critically
9 it might allow them to make the last step. But 9 overcrowded schools program will enable some schools
10 they've eliminated most multitrack al on their own. 10 to switch from the Concept 6 calendar?
11 Many of the multitrack districts are not 11  A. Thiswould be the same answer as before. |
12 that crowded and are not eligible. One of the 12 Dbelieveif -- in certain cases, if the schools are
13 perverseissueswith critically overcrowded is-- I'm 13  built in the neighborhoods, it would enable the
14 thinking specifically like Oxnard where they 14 district to make that choice.
15 deliberately have, by matter of choice, created 15 Without knowing more about the program and
16 multitrack schools. But they bought enough acreage 16 exactly who will apply, it's not possible to answer
17 to serve the number of students on campus. By doing | 17 your question directly.
18 theright thing, they made themselvesineligible for 18 But in theory, it should make -- it should
19 thisprogram. 19 provide schoolsin overcrowded areas that would allow
20 And districts that did the wrong thing, you 20 them to go from Concept 6 to four track or some other
21 --took small campuses and put them on multitrack 21 -- or even traditional calendar.
22 and packed them in the portable become €ligible for 22 Q. Did you have any involvement in the
23 this specific program. 23 formation of the critically overcrowded schools
24 So the districts that followed the state's 24 program?
25 guidelinesare not eligible. Those who broke the 25 A. Inassociation with in Ralph Ochoa's law
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1 firm, we had proposed a program somewhat similar, 1 overcrowded schools popped out.
2 worked with the urban schools codlition that then 2 Q. Who dsedid you work with on this proposal
3 became part of CSPA and the urban schools group 3 that was circulated regarding overcrowded school s?
4 within CASH, the year round group which isactivein 4 A. | know Sandra Rosales of Oxnard was very
5 Sacramento, trying to get some kind of program, and 5 muchinvolved. We worked with lan Padillaof CASH.
6 bitsof our proposa joined with parts of their 6 Tom Duffy of CASH. Diane Kirkum. Hal Geo of the
7 proposal, and critically overcrowded school program 7 assembly education committee. Assemblyman Runner's
8 waswritten. 8 officewas quiteinvolved. Jackie Goldberg's staff.
9 | think the legidlative stafferstook a 9 Maldef -- M-A-L-D-E-F -- and the urban schools
10 piecefrom everybody's program and put it together. 10 coalition. Did the streets. Even Abe wasinvolved.
11 What the program is -- like with al 11 Wecaled CSBA and begged for help.
12 legidation, it's not anybody'svision. It'sa 12 Q. When new schools are built, form the
13 compromise to meet the political requirements of the 13 critically overcrowded schools program, some students
14 setting. And again, | want to say I'm very happy it 14 from existing schools will begin attending those new
15 got enacted. I'm very optimistic it's going to 15 schoals, correct?
16 work. 16 A. That'sthe proposal, yes.
17 | don't think it'sasolution to all the 17 Q. Andif fewer students are attending the
18 problems. But | sincerely hope that it's well 18 existing schools, when they begin attending new
19 subscribed and schools get built and kid get off on 19 schools created by the critically overcrowded schools
20 the Concept 6, get off the buses. Go to schoal in 20 program, that will result in less wear and tear on
21 their neighborhoods. It's atremendous opportunity. 21 existing schoals, correct?
22 And| redly, really want to see it succeed, so | 22 MR. ELIASBERG: Objection; incomplete
23 don't mean to bash the program at all. 23 hypothetical.
24 Q. Didyou say you worked with Ralph Ochoa's 24 THEWITNESS: I'd liketo say you're
25 law firmin making proposals that led to the critical 25 correct, however, there's some -- the world is not
Page 143 Page 145
1 overcrowded -- 1 confined to two school sites. And if you have an
2 A. No. That would be an overstatement. We 2 overcrowded school and you build a new school and
3 circulated a proposal that in some parts was similar 3 other kids get off the bus and go to the new school,
4 and then -- as did many, many other people. There 4 you didn't fix the first school. So in theory, yes,
5 were proposa -- adozen proposals floating around. 5 it will befewer kids and less demand on the original
6 The Senate Committee members who weremore | 6  school.
7 orlessputting all the pieces together took bits and 7 But my fear isthat there's such an
8 pieces of everybody's and made anew proposal that 8 incredible backlog of need, when you do build that
9 redlyistheirs. CASH had astrong rolein this. 9 new school, it can be largely filled by kids getting
10 Q. What was the name of the proposal that you 10 off aschool bus. Which really doesn't solve the
11 worked on prior to -- regarding the overcrowded 11 problem at thefirst school, so then you have to
12 schools? 12 build another school.
13 A. | don'tthink it had aname. It wasjust a 13 And because this program has avery, very
14 white pager we were circulating. It was adiscussion 14 tiny application window and then the money is taken
15 paper. 15 away and given to other folks, | don't know if the
16 Q. Whereisthat document now? 16 schoolswill actually deliver.
17 A lt-- 17 So in theory, | would agree with you. In
18 Q. Who wasit distributed to? 18 theory, though, I'm aware that in most of the
19 A. Wedistributed it to members of education 19 didtricts we're discussing, the backlog is so big one
20 committee and the staff, and to many of the other 20 new school, two new schools won't solve the problem.
21 activist groupstrying to build an alliance of people 21 Every little bit will help. Absolutely, positively,
22 who would push on thistopic. 22 every little bit will help.
23 Our goal wasto get it into the discussion 23 But will it solve the problem and allow the
24 tomakeitinto thefinal bill. We succeeded when 24 other school to get off multitrack, | -- that'sa
25 thisother proposal that's now called criticaly 25 real reach. Will it help them get off Concept 6 and
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maybe on four track, well, that's hopeful. But
there's awhole distance between point A and point B
because of the multitude of problem schoolsin
certain areas and the magnitude of the problem.
So again, I've very optimistic. I'm
positive some new schoolswill get built. I'm
positive they will have great benefit to that
community. But will it soft over al problem, no.
We look at the Belmont High Schooal, it's
5,000 kids a day are bussed out of the neighborhood.
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So unfortunately, places like Los Angeles

have areal devil's choice.

Q. Asof thisdate or in connection with your
work in this case, did you perform any calculations
regarding the extent to which the critically
overcrowded schools program will reduce crowding in
any particular school district?

A. No. The actual data has been very
sporadic. Ané€ligibility list comparing different
options was prepared by the Department of Ed and

11 They need two schools. They need two high schools | 11 circulated to the education committees and did review
12 right now. And then they need another oneto getthe | 12 that data. Nobody really knows, because nobody knows
13 other school downloaded. So they go really fromone | 13 who'sgoing to apply and how it will be used.
14 high school to four high schools. And you really 14 Again, thisis abrand new program. The
15 deal with just that one neighborhood, in one isolated 15 first dollar hasn't gone out the door yet. So we
16 part of Los Angeles. 16 redly don't have any analytical basis yet.
17 And then you go across the freeway into a 17 Inlooking at places like San Francisco that
18 different neighborhood, and you've got another 18 hasscads of digibility under this program, and --
19 problem. Sol -- 19 again, they have extremely small school sites here,
20 That's the reason | hesitate to endorse what 20 sothey have extremely large amounts of dligibility.
21 you're proposing. Will it help, absolutely. But 21 Wedon't know what -- if they even want to build that
22 will it solve the problem, unfortunately, it'sa 22 --dl these new schools. | mean, we really don't
23 bigger animal than | think we're redlizing at that 23  know.
24 point. 24 There'salocal participation factor here.
25 But you've got to take the first step to 25 Soagain, we just don't know the answers to some of
Page 147 Page 149
1 finishthejourney, so let'stake the first step. 1 thesequestions.
2 BY MR. SEFERIAN: 2 What would beredly niceisif we had a
3 Q. Areyou aware of any data that shows that if 3 statewide database that had more information on each
4 new schools are built with the funds from the 4 and every school in the state, then we could make
5 critically overcrowded schools program, those new 5 more reasonable judgments.
6 schoolswill befilled largely with students who are 6 Again, | hate to keep harping on that, but
7 currently being bussed? 7 if the state had better management information on
8 A. | do not know of any data that talks about 8 what it -- what schools are out there and how they're
9 how any of the new COS schools will be filled because 9 operated and what facility they have, we could do
10 nobody has seen any datayet. There's-- | don't 10 some pretty easy analysis to come up with answers.
11 believe any applications have actually been received 11 But having a database that is |ess than half
12 in Sacramento. I'm postulating that kids getting of 12 complete, even thenistotally empty onissueslike
13 abuswill get priority over kids on a different kind 13 restrooms and green space and hard space and stuff
14 of multitrack. We don't know yet. 14 likethat, wejust don't know.
15 In the applications, the districts are 15 The topography of individual school sites
16 supposed totell. But | do know we haveatremendous | 16 makesabig difference. You can have one school site
17 state budget deficit that transportation is hugely 17 that'sdead flat, that's entirely usable. You can
18 deficit funded before we got in state fiscal crisis 18 have another that's steeply sloping where most of it
19 and will likely be more deficit funded. 19 isunusable. Sowhat arethe acres, we just don't
20 So | would say that priority of the school 20 know alot of data. 1'd hope some day we can have
21 district will be get the kids off the bus because 21 that.
22 it'samoney loser. In addition to being abusive of 22 Q. Do you agree that the Proposition 47
23 kids, it'satotal money loser. And adistrict that 23 statewide bond contained approximately $3.3 billion
24 isinseverefinancial pinch will try and cut its 24 for modernization?
25 costs. 25 A. That'sthefigurel recal, yes.

38 (Pages 146 to 149)




Page 150

Page 152

1 Q. What types of projectswill be funded with 1 wasdone with other funding sources. The paint job
2 modernization funds? 2 isincomplete. Thetoilets, one was replaced and
3 MR. ELIASBERG: Objection to the extent it 3 upgraded, the others were not. The playground was
4 callsfor speculation. 4 never touched.
5 THE WITNESS: I'm not clear on your -- 5 Other districts where I'm working and pretty
6 modernization funds would fund modernization 6 involved with the modernization program, the shopping
7 projects. Whatever iseligible for modernization. 7 list of what didn't get doneis aslong as what did
8 BY MR. SEFERIAN: 8 get done. It'snot to say anybody is ungrateful or
9 Q. What types of projects would typically be 9 resentful of what did get done. It'sjust sometimes
10 included in the modernization funding project? 10 just getting the basic utilities systems to work, ate
11 A. Torespond to your question what kinds of 11 upall themoney. Soit'sredlly nicethat the
12 projects would be done typicaly, 1'd look at 12 lightscomeon. But -- and the heaters works.
13 projectsthat are currently underway that have been 13 But, boy, the holesin the walls are still
14 funded that typically involve powering communications | 14 there, they just got patched and painted. They
15 ungrade, plumbing upgrades, new water pipes, new 15 didn't really get fixed right, but there's only so
16 sewer pipes, new toilet fixtures. Bathrooms are 16 many dollars. You just run out of money, so. . .
17 frequently remodeled with new ADA compliant doors, 17 Q. The statewide bond that will go before the
18 fixturesand stalls. 18 voters next year, 2004, will also contain funding for
19 A lot of the money in modernization is 19 modernization, correct?
20 actually going to ADA compliance and code 20 A. Yes. | believeit's areduced amount
21 compliance. | don't have a percentage. 1'd be 21 compared to the 2002 bond.
22 speculating. 22 Do you know the amount of modernization in
23 What is apparent in almost every case -- it 23 the 2004 bond?
24 isapparent in every case I'm aware of, 24 Q. lwasgoingto ask youif that'sin your
25 hypothetically there's other cases, the needs of the 25 report.
Page 151 Page 153
1 schoolsfar outweigh the amount of money available. 1 A. ltisinthereport somewhere. | used to
2 Sothere's atremendous accumulated backlog of need. 2 remember the stuff off the top of my head.
3 Themoney clearly ishelping. Schools are getting 3 MR. ELIASBERG: It's on page 65.
4 painted. New doors, new casework, new locks, new 4 THE WITNESS: Peter, yourefast. You
5 windows. Air conditioning, new heaters, new roofs, 5 actualy read thisthing, didn't you?
6 new paving. All the kinds of stuff. 6 Thereit isright there.
7 But often thereisawhole long list of 7 MR. ELIASBERG: Analysison modernization.
8 thingsthat areleft undone. Thisis particularly 8 It'son 67 and 68.
9 truein older schoolsthat have just alot more 9 THE WITNESS: I'msorry. Tony, |
10 needs. 10 misspoke.
11 Q. What data supports the statement that the 11 There's the backlog of modernization of $1.9
12 modernization needs of schools far outweigh the 12 billion for 2002, and new modernization of 1.4
13 amount of money available? 13 billion. In 2004 it's 2.25 billion for modernization
14 A. 1 don't have an officia report that would 14 with no backlog.
15 say that. | can testify based on my personal 15 BY MR. SEFERIAN:
16 knowledge of my son's school, which was just 16 Q. And that's on page 65 of your report?
17 modernized, just finished. The punch listis till 17 A. That'son page 65. So even though there's
18 underway. 18 less, it'sthe $1.9 billion carryover that got funded
19 | was PTA president there for two users, so 19 in2002. Soit's-- again, that'salot of very much
20 | know it pretty well. They did alot, but alot 20 needed work is getting done, and the peoplein
21 didn't get done. | mean, alot did not get done. 21 Cdliforniashould be proud of the fact that if
22 We're grateful that the 50-year-old heaters 22 they're not fixing everything, at least, some of it's
23 weretaken out and replaced with new heaters. That 23 getting done.
24 wasvery nice. Many of the cabinets were not 24 Q. The 3.3 billion in modernization funds from
25 replaced. The windows were not replaced. The roof 25 the 2002 bond and the 2.2 billion in 2004 bond, will
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go directly to address the facility conditionsin
older existing schools, correct?
MR. ELIASBERG: Objection; vague.
THE WITNESS: Older isdefined as eligible,
yes. That's 25 years and 20 years for portables.
And asl've earlier said, it will address them, but
not resolve them. But you can't spend $3 billion and
not make a difference. It definitely will make
things better, but there's alot of work |eft to be
done.
BY MR. SEFERIAN:
Q. On page 48 of your report in the last
sentence of the first paragraph, what aspects of the
1998 bond program that favored new schoolsin new
neighborhoods continue in the 2002 bond program?
A. I'll giveyou two illustrations of several.
One, is the requirement that you have land as a
reguirement to design and apply for new construction
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wacky with the system.
Q. Haveyou done any study or analysis of the
eigibility effect on districtsin the -- with
existing schools of the aspects of the bond program
that favor new schools and new neighbors?
MR. ELIASBERG: Objection; vague and
ambiguous.

THE WITNESS:. I'm not sure totally
understand your question, but if you mean havel --
MR. SEFERIAN: | sorry. | canask it
again.

THE WITNESS: Okay. That'sareal big
guestion. A rea big question. We can go for hours.
BY MR. SEFERIAN:
Q. | appreciate you letting me know that my
guestion wasn't clear. I'll ask it again.
Have you performed any analysis or
calculation of what effects the bond program that

19 funding. Land is more available in developing new 19 favors new schoolsin new neighborhoods has on
20 neighborsthanitisin older built out neighbors. 20 didtrictsin existing neighborhoods in terms of
21 Cities or aware that they need parks and 21 reduced digibility or lost construction funding or
22 schools, and they simply tell developers that you 22 any other aspect?
23 needto plan for aschool, so they plot out it out. 23 MR. ELIASBERG: Objection; compound, and
24 The school district hasto buy the land. It'snot a 24 vague and ambiguous.
25 gift. But asmart developer will plan for schools 25 THEWITNESS: Again, it'savery complex
Page 155 Page 157
1 becauseit helpstheir sales. 1 issue. Let mejust try and hit acouple highlights
2 In abuilt out area, you have to tear down 2 here. In-- after Prop 47, the priority point issue
3 somebody's house to get the land for a school or tear 3 haslargely been set aside. Until then -- until --
4 down asupermarket or tear down something else. 4 and thisisthe essence of the Gadenus (phonetic)
5 Very, very different scenario. It's parcel by 5 lawsuit. Eligibility -- total eligibility realy
6 parcel, not even block by block. It'sindividual 6 didn't make adifference. So adistrict that could
7 parce by individua parcel. 7 include alot of approved tract maps, had more
8 The other thing is the -- the tract map 8 unhoused kids, had more €eligibility, can move ahead
9 issueon enrollment projects. You do aweighted 9 of another district inline. That part was taken out
10 cohort projection of your enrollment, and then you 10 of the new bond by AB16, so that issue has somewhat
11 can supplement that by houses on approved but unbuilt 11 left thetable.
12 tract maps. 12 Andin -- in another angle on your question,
13 Soin redty the existing kid on an 13 ©igibility iseligibility iseligibility. So
14 overcrowded campus on Concept 6 countsthesameasa | 14 whether it's atract-map kid that doesn't live there
15 kid who doesn't -- who potentially will liveina 15 oranovercrowded kid or just aregular projected
16 house that hasn't been built yet. That clearly is 16 growth through your cohort model, it's all the same.
17 favoritism toward new housing areas as opposed to 17 And it's -- the difference comesin, in that
18 existing overcrowding. 18 agrowing suburban areathat has an upward trending
19 That was apolicy decision. Support of the 19 population, you get digibility because of the upward
20 Cdliforniabuilding industry was critical to SB50. 20 trend because of your increasing kindergarten and
21 It'sadeal that was made -- that's politics. But it 21 primary grade rates.
22 clearly favors-- and when you say that a 22 And then you get bonus eligibility because
23 hypothetical kid in afuture as yet unbuilt house 23 of the unbuilt houses. So you not only get your
24 counts the same as an existing kid on a shortened 24 projected eligibility, you get an additional bite of
25 school year in an overcrowded school, something is 25 theapple.
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A stable area only hasthe -- or astable
built-out area that does not have new housing
development only hasinitial cohort driven upward
trending, so it's difficult.

The other aspect is, frankly, in very
overcrowded schools, some parents pull their kids out
and put them somewhere else. So you may have people
voluntarily leaving your system. We do seethisin
urban areas where schools are crowded. You simply
take your kids out of the local school and take them
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when money was handed out based on priority points,
it was absolutely critical. Certain people were
getting funding. Other people were getting nothing.
And even though they had significant needs, even
though you'd have hundreds and hundreds of priority
points, it wasn't enough and you got nothing. And
those people are suffering.

It's now leveled out alittle bit where
thereis no more priority point. But still if havea
lot of new houses and alot of approved tract maps,

11 to work with you because they'd be on Concept 6, and 11 you got alot of eligibility. You can run more
12 havethese incredible breaks in the middle of the 12 projects.
13 year. And the school would be so crowded, there 13 And with that too -- again, akey point is
14 would be fightsin the hallways. 14 that it's approved attended tract maps. Some
15 People have been voting with their feet. So 15 counties and some communities will approve atract
16 there many different aspectstoit. Becausethekid 16 map for 4,000 houses, every one of those counts.
17 isnot there, the district shows less growth, gets 17 Other communities will not approve large
18 lessdigibility. Meanwhile, mom and dad are driving 18 mapslikethat. They have aresidentia allocation
19 back and forth to some other community where there 19 formulaor agrowth control measure that approves
20 happensto be an empty seat. 20 maps 100 at atime. That community automatically has
21 BY MR. SEFERIAN: 21 adisadvantage. Even though over time they may have
22 Q. Haveyou performed any calculation or are 22 the same number of houses built, the city simply
23 you aware of any calculation of which districts, if 23 approves 100 ayear or 200 ayear or 400 ayear.
24 any, havelost construction funding as aresult of 24 Another community approved the whole master
25 thebond program rule that favors new schoolsin new 25 plan project in one fell swoop, there's an automatic
Page 159 Page 161
1 neighborhoods? 1 disadvantage.
2 A. The question is whether anybody has actually 2 But that's really getting into the minutiae
3 lost digibility. And that's not an accurate 3 of theprogram. But that's what we talk about at
4 depiction of how it works. It'samost alost 4 committee meetings, so -- sometimes asking techiesis
5 opportunity. Nobody loses eligibility because 5 difficult.
6 somebody else got extradigibility. It'sjust a 6 Q. On page 48 of your report, in the first
7 relative positioning of where districts stand. 7 paragraph under heading B, you state that under the
8 After the 2002 bond, it's less important 8 statesfacility program, some portable classrooms are
9 because were not in apriority point situation. 9 excluded from consideration as existing capacity.
10 Prior to then, when this report was written, when we 10 Which -- what is the location of those
11 werein priority point situation, it was extremely 11 portable classrooms that are excluded from
12 important, and that's when you could look at just who | 12 consideration as existing capacity?
13 wasgetting the money. It --in -- generally the 13 MR. ELIASBERG: Objection; vague, and
14 people getting the money were very rapidly growing 14 assumesfacts.
15 large suburban districts. 15 THE WITNESS: You havejust asked an
16 Once Los Angeles got its projects moving, it 16 incredibly complicated question.
17 simply swamped everybody else's eligibility. It got 17 MR. HAJELA: It'slatein the afternoon for
18 all themoney. And that's due to an artifact of how 18 that.
19 theédligibility calculation was constructed. 19 THE WITNESS: Let megiveyou ashort
20 Q. Soisit your testimony that the provision 20 answer that may be -- will lead to something else
21 inthe bond program asindicated on page 48 of your 21 here. Thetreatment of portable classrooms has
22 report, that favors new schools, new neighborhoodsis | 22 awaysbeen avery complex and divisiveissuein this
23 much less significant now than it was beforethe 2002 | 23 discussion. Thereisgreat deal of controversy over
24 bond was enacted? 24 what is and what is not a portable classroom. Nobody
25 A. ltislesssignificant now. Inthetime 25 redlly knows the complete definition.
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On form 50-02, which is your existing
capacity analysis form, a school district hastwo
options for counting, for not counting portable
classrooms, and they're different. But in general,
the way most school districts do it isthe first 25
percent of the -- of the number of portables equal
the 25 percent of your permanent classrooms are
considered chargeable. Above that, they're excluded.

The other option isto identify certain
types of portable classrooms that are excluded. And
you don't count those, and other kinds you do count.
So you do the A calculation, the B calculation, you
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consideration as an existing capacity?

A. No. Again, that's datathat is simply not
available. If it -- if there were to be a statewide
inventory form, that would be very, very important
information to know. We've asked for data, and |
don't think anybody really has a good handle on it.

MR. HAJELA: Isthisagood timeto take
five minutes.

(Recess.)
BY MR. SEFERIAN:

Q. What isyour understanding of why, in the
state school facility program, some portable

13 take whichever one you chose to take. Generally, the | 13 classrooms are excluded from consideration as
14 onethat maximizes your eligibility. 14 existing capacity?
15 So what this says is some portable 15 A. | believe the evolution of thisissue has --
16 classroomsin some districts are excluded. In cases 16 it used to be that very specific types of rooms were
17 with multitrack, it's treated differently. 17 excluded. It'sbecame very, very difficult to track,
18 BY MR. SEFERIAN: 18 sotheissue has evolved to whereit isnow. It's
19 Q. How isit treated with multitrack or track? 19 more of an administrative expedient. It allows both
20 A. Youwould ask that. Again, multitrack has 20 districts and the state monitoring officialsto more
21 different treatments depending on the specifics. If 21 eadly, and with alittle more predictability, figure
22 yourecal earlier in the day, we talked about the 6 22 out which room iswhich.
23 percent hit. Sometimes multitrack classrooms -- | 23 The problem was that it was -- a portable
24 said that wrong. Let me start over. 24 classroom the same room could be used for a different
25 The students in some multitrack classrooms 25 purpose and it would be chargeable/nonchargeable or
Page 163 Page 165
1 arenot considered eligible for housing. They're 1 chargeable again. What thisdoesis, it just allows
2 excluded and considered adequately housed in the 2 the system to continue functioning by simply counting
3 school district is participating in the operational 3 thetotal number and then assign them to either
4  grant program. 4 chargeable or nonchargeable status.
5 So again, you can have kids sitting in a 5 So while it may not be a perfect system,
6 brand new portable that's not counted. Y ou can have 6 frankly, | don't really have a better proposal. It
7 akid sitting in a permanent classroom who -- in the 7 --it'sjust one of theironiesthat it's possible
8 brand new portable classroom, is not considered as 8 tohave abrand new portable be excluded from
9 existing capacity, and that kid is eligible for anew 9 chargeability even though it's a perfectly adequate
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school.

Y ou can have another kid sitting in a
multitrack Concept 6 permanent classroom who is not
considered unhoused and has no construction
eligibility. So because of the intricacies of this
program, you can get to almost some absurd
conclusions.

In defense of the state and people who wrote
these rules, they're trying to respond to concerns of
school districts and other people, and they're trying
to befair. There'sno maliciousintent. But this
is one of those unintended consequences that can
sometimes arise.

Q. Inyour work with this case, have you made
any assumptions or calculations regarding the portion
of portable classrooms that are excluded from

room.

Q. Do you agree that the state statutes and
regulations that provide that some portable
classrooms are excluded from consideration as
existing capacity, resultsin some school districts
with portables receiving digibility in the state
facilities program for students that are currently
being housed in portable classrooms?

MR. ELIASBERG: Could you read that
question back please.

(Record read.)

MR. ELIASBERG: Vague and ambiguous.

THE WITNESS: I'm going to take a stab at
answering that. | believe your questionis: Am |
aware that the statutes and regulations allow
eligibility for students that are housed in portable
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classrooms? Yes, I'm aware of that.

And let me state too that that may not be a
bad thing. Portable classrooms are temporary
buildings. They're not meant to be permanent
classrooms. | -- | don't want to see a portable
that's 90 years old. But | have seen permanent
schools that are 90 years old, so what | believe the
statute is getting to isthat a certain ratio of the
school districts rooms can be temporarily
portable-type classrooms.

But some districts have many, many more than
25 percent. Some have way over 50 percent of their
classrooms as portables. Those districts need some
permanent classrooms. And therefore those kids who
are -- some of those kids deserve to be eligible for
permanent real schools as opposed to portable
schooals.

The -- earlier we had along discussion
about the start-and-stop nature of state funding, how
the state was out of money for along time. When the
state program did not have money or people were
unable to access state money, school districts still
had students. And many of them resorted to lease,
lease purchasing, buying, borrowing, whatever,
portable classrooms simply to provide adequate
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existing capacity, increases the opportunity for
school districts with excluded portablesto abtain
state facilities funding?

MR. ELIASBERG: Objection; vague and
ambiguous.

THE WITNESS: The effect of the exclusion
ruleisto concrete eigibility for state funding,
yes, so that would be a true statement.
BY MR. SEFERIAN:

Q. Doyou agreethat the state statutes and
regulations that provide that some portable
classrooms are excluded from consideration as
existing capacity, are amethod used by the State of
Cdiforniato help those districts that have portable
classrooms build new facilities?

A. Yes, you're statement is correct. By
excluding them from chargeability, they're creating
eligibility. And that way, the state is providing
the opportunity for the local district to use local
matching money to access state funding to build a
permanent replacement facility. It's not a gift.

Y ou have to come up with local match.

Q. On page 48 of your report, in the middle of
the paragraph where it says, "some students on
multitrack are counted as accurately housed," are you
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capacity.

The class-size-reduction program that was,
again, the $40,000 grants from the state, led to a
jump in the number of portables. So some districts
are -- have too many portables, so therefore, that
eligibility isfine.

Asfar as someratio of portables being
okay, that's been around for along time, and --
yeah, | -- there's adifferential effect based on the
number of acres and the setting. Very small urban
sites, like in San Francisco, are -- there's no room
for aportable. On some other campuses, if they're
well put in and of good quality and properly
installed, it can be an acceptable alternative.

So it's neither black nor white. It's
something that has to be looked at in the context of
the individual school.

BY MR. SEFERIAN:

Q. Soin casesyou would agree that placing a
portable classroom on the public school facility is
an acceptable method of housing students?

A. Yes.

Q. Doyou agreethat the state statutes and
regulations that provide that some portable
classrooms are excluded from consideration as

O©CoOoO~NO UL, WNPE

Page 169

referring to those studentsin schools that are on
the operational grant program?

A. Holy cow. | would haveto -- | apologize.
I'd have to check that ed code section right there.
| can give ageneral answer without checking the code
section. The code section I'm referringto is
17071.75, subparagraph A.

In students who are on multitrack, again,
they're the two aspects. One, isthe 6 percent hit,
which is applied to everybody. The other isthe
operational grant program where those are, by
definition, excluded and considered -- excluded from
eigibility and considered to be adequately housed.

Q. What'sthe statistics, are you aware of,
showing that the school -- that a number of students
attend who are on multitrack are counted as
adequately housed?

A. Theonly statistics I'm aware of -- again,
there's an inadequate statewide database on this.
The superintendent of public instruction is required
to provide an annual report to the state allocation
board that discusses the numbers of students
receiving operational grant funding. That report is
posted on the CDE website and isone that I've
referred to often in analyzing the number of students
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affected by the operational grant funding requirement
limitations.

Q. Inyour work for this case, have you formed
any calculations or analysis showing the ratio or
ethnic composition of the multitrack students counted
as adequately housed?

A. 1 didnotdoitfor thisstudy. Fora
separate project, | did it with Steve English, yes.

Q. Which project isthat?

A. Wewere, again, lobbying -- preparing
lobbying documents that his firm actually carried
forward trying to get relief from the OP grant
program.

What we did is identified the schools
affected. That data came directly from the CDE
website. Then through -- aso the -- adifferent
part of the CDE website, you can determine theratio
ethnic and income composition and test scores of
those schools. It'svery stark data, frankly. It
shows the overwhelming mgjority of students affected
are poor Latino, limited English speaking,
low-achieving students in low-achieving schools.
Thereisavery targeted impact of the OP grant
program.

Q. Isthat work you were referring to the Steve
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counted as adequately housed have actually resulted
in the school district failing to obtain state school
facility program funding?

A. Yes.

Q. What method did you use to perform that
anaysis?

A. Wédll, you look at their 50-02 and see
whether they have eligibility and then see where it
got taken away when they got their OP grant funding
and then they don't have enough left over. I'm not
aware of any district that has lost every last drop
of digibility, but some have taken substantial
hits.

| also want to make very clear on this, the
operational grant funding, the program has become
extremely skewed in the last four years. So that
where you're promised adollar, you're now getting 20
cents.

So where there might have been a glimmer of
equity at onetimein this program, the redlity is
because of the capacity chargeability rules created
by SB50, the operational program funding basis has
become totally distorted.

In districts that are entitled to and
promised contractually adollar from the state, are
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English project, has that been published?

A. No. Again, it wasaninterna working
document that he used with his project and did
lobbying work in Sacramento.

Q. What was the -- what was the result of that
work?

MR. ELIASBERG: Objection; vague.

THE WITNESS: The outcome of -- out of that
came -- that was part of the impetuous behind the
critically overcrowded schools program, which was an
attempt, frankly, to deal with the issue of the
multitrack overcrowded schools. Other work, frankly,
got defeated in the legislative process.

Thereality isvery few people in the state
capital understand what multitrack is. Fewer under
operational grants, and they don't deal with stuff
they can't understand. So there -- again, thisis
ongoing effort, school districts trapped in
multitrack and operational grant aretryingto find a
fair and equitable to get off. But until you have
the classrooms, you can't. Y ou're stuck.

BY MR. SEFERIAN:

Q. Inyour work for this case, did you perform
any objective analysis showing that school facility
program provisions that students on multitrack are
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now getting 21 cents. So the whole calculus of OP
grants and multitrack and everything elseisjust
blown.

And the districts that are slowly sinking
right down to the edge of bankruptcy because they're
not getting the money that they're entitled to, even
though they're actively incurring the costs. That's
alittle bit off the topic here.

But the reality is the whole operational
grant multitrack system istotally broken and needs
to befixed. But unfortunately, it's a cost factor
tothe state. | don't think it's going to be fixed
thisyear. But thereisreal hardship being created
for real kidstoday because of the broken programin
Sacramento.

Q. When you say the operational grant system is
broken and needs to be fixed, what are your
recommendations for how the system needs to be fixed?

A. Again, I'm not sureit's completely inline
with this expert report, but what has occurred is
that the base capacity of OP grant schools has been
modified by SB50 rules about what is chargeable and
what is not chargeable, to the extent that some
schools can claim an excessive number of students
being housed by a year round operations.
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1 That's diluted the funding pool to the point 1 programis not functioning asit was intended.
2 wherethe fixed amount of money digible for OP 2 So the students on operational grants-- in
3 grantsevery year is spread among about fivetimesas | 3 operational grant schools, today they're losing 100
4 many kids asit should; therefore, everybody gets 20 4 percent of their eligibility. They're getting 20
5 centsonthedollar. It'savery rough 5 percent of promised funding. Clearly something is
6 approximation. 6 broken.
7 Theredlity isthe smaller districts that 7 Different people have different proposed
8 aregetting it are getting shortchanged and yet their 8 solutions. What | would advocate for would be --
9 outlay, their cost are not reduced at all. Soyou 9 you've asked for my opinion -- isto restore the
10 have the same amount of outgo, you get one-fifththe | 10 eligibility to those students and phase out the
11 income and the schools are getting crunched, and 11 operational grant program. The governor has proposed
12 thesetend to be very poor, high minority, high ESL 12 phasing it out over four years. So give back the
13 schools. Where they have less, they deserve every 13 €igihility today, that gives us four yearsto build
14 penny they can get to maintain the program through 14 the buildings and take away the money in four years.
15 supplemental services. 15 | think it's so broke, it can't be fixed.
16 So thereredlly isasituation that's a 16 But what isn't fair is to take away all
17 little bit outside Williams, but it affects many of 17 digihility today and give me 20 cents on the dollar.
18 thesamekids. 18 BY MR. SEFERIAN:
19 Q. Isityour testimony that it's primarily the 19 Q. Inthework that you prepared for this case,
20 smaller schoal districts who are affected by the -- 20 didyou actually make alist of the districts and the
21 what you said are the deficiency and the operational 21 extent of their school facility program funding loss
22 grant system? 22 asaresult of having students on multitrack who were
23 A. No. | mean, | appreciate you bringing that 23 counted as adequately housed?
24 up. Theeffect in big districts, small district, 24 A. 1 don't believel prepared a separate list.
25 it'saper capita, so everybody isfedingit. | 25 | simply printed out the download from the website,
Page 175 Page 177
1 think thereality isthe -- again, by the rules being 1 andthere'satotal at the bottom of the page.
2 skewed alittle bit, larger districts are able to 2 Q. Which website are you referring to?
3 transfer their eligibility and noneligibility and get 3 A. Department of Education.
4  approximately the same or more dollars. And the 4 Q. Under current laws, are there some districts
5 smaller districts are the ones getting fewer actual 5 who have students on the multitrack calendars who are
6 dollars. 6 counted as adequately housed who have not or will not
7 So again, the effect depends on the 7 receive any fewer state funding dollars because of
8 individual circumstances of the districts. It's not 8 having those students?
9 thesizeof thedistrict. But the reality is most 9 MR. ELIASBERG: Objection; vague and
10 districts are getting about one-fifth of what they're 10 ambiguous.
11 entitled to. They're used to getting about 90 11 THEWITNESS: Boy. Oh, boy. Let me seeif
12 percent or so. Now they're getting 20 percent, and 12 | understand your question.
13 it'san absolute problem. 13 You asked if adistrict is operating a multitrack
14 Q. Would you agree that the actual digibility 14  school and will not loose any eligibility -- yes.
15 effect from what you've described as a problem with 15 MR. SEFERIAN: Let meask it again.
16 operational grant system, is having a greater effect 16 THE WITNESS: Okay. Shorter sentences.
17 onsmaller districts than large districts overall? 17 Four o'clock rule, you got to use shorter sentences.
18 MR. ELIASBERG: Objection; vague asto 18 BY MR. SEFERIAN:
19 digibilities. 19 Q. Arethere some school districts that have
20 THE WITNESS: | think it would bevery hard | 20 students on multitrack who are counted as adequately
21 toanswer that question without reviewing the effects | 21  housed but who do not receive any fewer state funding
22 case by case by case, which, again, isalittle bit 22 dollarsasaresult of having those multitrack
23 beyond the scope of this. 23 students being considered as adequately housed?
24 | think it's sufficient to say, at this 24 A. [ think you're -- let me answer your
25 point that the two programs are linked. The one 25 question by saying that there are districts on
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1 multitrack who did not apply or have not applied for 1 getanew facility.
2 the operational grant money. They have nolossin 2 So the -- | don't want to create the image
3 digibility, that you simply count the number of 3 that the state has never responded to this program,
4 chairsthey have. Those are considered adequately 4 but the responseis very narrow, very limited and
5 housed. All the other kids are eligible for 5 only applied to really a handful of school sitesin
6 funding. 6 theentire State of California
7 This -- the school districts that took the 7 But you're correct in noting that there was
8 operational grant, you count the chairsthey have, 8 one narrow exception out there. And | could give you
9 and then you add afactor for the additional students 9 acodesectionif | had abook here. But off the top
10 housed on multitrack. Those are also deducted. In 10 of my head, I've forgotten it.
11 exchange, you were to get an annual payment. So 11 BY MR. SEFERIAN:
12 there are some districts that operate multitrack 12 Q. Doyou agree, isthat the state statutes and
13 where the students in excess of the number of seats 13 regulationsthat provide that projected enrollment
14 that are determined through the eligibility formula 14 from unbuilt homes on approved tract maps count the
15 arecompletely eligible for funding. 15 same as students currently enrolled increases the
16 One of the changes brought about SB50 was 16 opportunity for school districts to begin planning
17 prior to then, once you took an operational grant 17 early for anticipated school age population growth?
18 dollars, you lost your eligibility forever. You 18 A. | would agree that the intent of the tract
19 could never ever get it back. But the legidlation 19 map sectionisto alow districtsto -- actually, let
20 changed -- I'm sorry. It wasn't the SB50. It was 20 merestatethat if | may. Let met start over again.
21 theclean up bill AB695 said if you stop taking the 21 Y ou're positing that the eligibility from
22 dollars, you get your digibility back the next year. 22 tract maps alowsfor early planning. The early
23 So it allowed districts that chose to get 23 planning can occur with or without the eligibility.
24  off of the operational grant to get their eligibility 24  When atrack map isincluded, | know it's coming. |
25 back. Soyou give up the money, get your eligibility | 25 cantalk to the developer. | can plan for aschool
Page 179 Page 181
1 back. 1 site
2 Q. Would you aso disagree that there are some 2 That part can happen irrespective of the
3 districts who are receiving year-round education 3 digibility. Those districts also get construction
4 operational grants and who have students on 4 digibility for those future homes. | think that's a
5 multitrack who are counted as adequately housed and 5 key difference.
6 who have still not lost construction eligibility or 6 So if your question about planning --
7 construction funding because they have students 7 planning is not related to the eligibility kick.
8 who -- on multitrack who are counted as adequately 8 That isyou can plan now, you can plan with
9 housed? 9 digibility, plan without eligibility. What it does
10 MR. ELIASBERG: Objection. Counsel, it 10 isalowsmeto apply to the state for money to
11 aso misstates hisvery testimony. He didn't agree 11 design that school, to prepare for it and get it
12 to anything in the last question, so he's not also 12 built before the kids even move into the first
13 agreeing to go anything. 13 house. That'sthe differentia effect.
14 THE WITNESS: If you're asking whether 14 The planning could occur without the
15 there'sanybody on -- receiving OP grant dollars that 15 construction eligibility. And the SB50 program, the
16 hasn't lost eligibility, thereis a section of the 16 schooal facilities program, planning and construction
17 law that says certain school sites that have very 17 areadll one package.
18 high people density do not take the OP grant yet. 18 In the old predecessor, the lease purchase
19 So thereis alimited number of school sites 19 program there were two separate applications. First
20 out there that are benefiting from that one section. 20 I'd apply for planing money. Then later for
21 That could be seen as predecessor to the critically 21 construction money.
22 overcrowded schools legidlation. 22 SB50 compressed those into one phase
23 There was an attempt to bal ance the scales, 23 construction only. So | said earlier that the
24 if you will, to notify those very, very small 24 district hasto front load the process, that would be
25 overcrowded schools and allow those kid to try and 25 -- the planning effort would be a district task.
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Whether it that's good or bad is -- depend on the --
your circumstances, but that's the reality of the law
today.

Q. Do you agree that states statutes and
regulations that provide that projected enrollment
from unbuilt homes on approved tract maps count the
same as students currently enrolled, are effectivein
helping those school districts design and build new
facilities?

A. Yes. | would -- you'd have to say yesto
that question. By giving the eligibility earlier in
time before the homes are even built, it is assisting
those districts that can take advantage of that --
the opportunity to start their planning, design and
construction earlier intime. So, yes, that would be
the intended outcome.

I'm not sure that exactly answers your
guestion.

But the effect of that sectionisto allow
those districts that can avail themselves of that
eligibility to build earlier.

Q. What changes would you make to this statute
and regulations that provide the projected enrollment
from unbuilt homes on approved tract maps count the
same as students currently enrolled?
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given only to a subset of the school districts. An
older built-out community where you have new
families, emigrant families, whatever, moving into
old apartments, they don't get anything. Soitisan
unfair advantage.

It may be alegitimate advantage, and it may
be necessary or important in those cases. But you
can cross into another community that has the same
rate of growth, and they get nothing. Soit'sa
decision that was made, and that'sthe way it is.

BY MR. SEFERIAN:

Q. Would it befair to say that you agreein
principle with the state's statutes and regul ations
that provide that projected enrollments from unbuilt
homes on approved tract maps count the same as
students currently enrolled?

MR. ELIASBERG: Objection; vague and
ambiguous.

THEWITNESS: If you're-- let me see. |
believe your question said: Do | agree with the
statute and regulation in effect today? | understand
it. 1 don't agreewithit. | would like to seeit
modified, as I've previously answered.

BY MR. SEFERIAN:
Q. If you were going to assume that the
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MR. ELIASBERG: Objection; assumes facts.
Incomplete hypothetical.
THE WITNESS: If | could write the

regulations, | would trim the sails of that program a
little bit and maybe allow three years of -- it would
be a projected homes built in the next three years to
be counted.

Thereisavalid point here. When ahuge
tract is approved, and you know the kids are coming,
you want to get ajump start on it.

The original law was absolutely unlimiting
intime. It could be houses being built 30 years
from now would be counted. The regulation were
modified a couple years ago to be the next five
years. Whichisstill kind of getting out there on
the horizon.

Soif it were two or three years, 1'd be
much more comfortable withit. Yes, it'salegupto
the rapidly growing area. But, yes, they aso have
real need.

Itisimpossiblein astate as big and
diverse as Californiato have something that's
utterly completely fair to everybody. So we haveto
look at the different effects.

Again, theredlity is, it's an advantage
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statutes and regulations were modified to provide

that the projected enrollment from unbuilt homes and
approved tract maps projected three years would count
the same as students currently enrolled, would you
agree with that system?

A. | would prefer that to the current system.

If | had to do the whole statewide system over again,
| would probably leave out that section. A kidisa
kid.

| don't see why we give kidsin unbuilt
houses preferences over kids today in old
apartments. Three years would be better, but | would
-- other than the political expedience, | don't
really see why it needs to be there in the first
place.

Q. If we assume that the state statutes and
regulations were changed so that enrollment from
unbuilt homes on approved tract maps could only be
projected three years, would that actually result in
different alocations of school facility program
funding that would otherwise occur under current law?

A. You're asking a hypothetical question. |
believe the logical answer would be yes. By changing
from afive-year projected window to athree-year
projected window or aone-year projected window,
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1 would changethe eligibility of some districts who 1 A. Rapidly growing communities there, as used
2 would then, in turn, change their availability and 2 inthat context, again, is referring to the previous
3 practice of applying for funding. 3 sentence. That talks about tract maps. Israpidly
4 So, yes, there would be areal world 4 growing, asin rapidly developing with new housing
5 effect. That would leave more money in the 5 units.
6 unfundable pot or unallocated pot to go to whoever 6 Q. Would you agreethat in arapidly growing
7 wasthe next district to come in the front door. 7 community, typicaly if new schools are not built,
8 Because we are dealing with afinite amount 8 then existing schools will become more crowded?
9 of resources that would go to somebody, it'sreally a 9 A. Again, as an answer to your hypothetical
10 choice of who will get apiece of that pie of 10 question, if acommunity israpidly growing with
11 resources, rather than will it all get spent. We 11 family -- the enroliment is also growing and new
12 know it all will get spent. 12 facilitiesare not built, yes, there will be
13 The question iswho getsit. And that's the 13 increasing crowding.
14 business. You know, who is going to get the money 14 The question that | think your hypothetical
15 and how quickly they can get in the line and get 15 avoidedis, do they deserve new facilities more than
16 their plansin and grab a piece of it. 16 theexisting overcrowded school right across the
17 Q. Do you have any estimate or way of 17 river or the county line or the city boundary or
18 quantifying how the allocations from the school 18 whateveritis.
19 facility program fund would be different if the 19 Y ou know, again, | have to compare like
20 approved tract map provisions could only be project 20 KoreaTown in Los Angeleswhich was an older built
21 threeyearsinstead of five years? 21 out -- total built-out community that had very few
22 A. | do not have any independent basis. Again, 22 kids. The community changed.
23 if we had amore robust database of the eligibility 23 Now it has lots and lots and lots of kids.
24 at OPSC, we could give avery clear answer on that. 24 No -- virtually no new housing versus Elk Grove that
25 Right now there's no way of knowing that without 25 had lots of hay fields and now has lots of houses.
Page 187 Page 189
1 going through each and every application in there. 1 They both have needs; both needs are legitimate.
2 Andyou know, you're talking 850 some odd 2 Why does Elk Grove have a priority that
3 applications. 3 KoreaTown doesn't? | could Korea Town or parts of
4 So ideally, that would be available data. 4 the San Francisco or Oakland or other communities as
5 It would be very beneficial for policy makers and 5 wadll.
6 independent analysis. Right now, that data does 6 What we have is afavoritism given to the
7 exist. Itisnotinaccessibleform, and | don't 7 people who go from open land to housing. Where you
8 believe anybody else hasanalyzed it. 1t would be 8 gofrom few kids to many kids in existing housing,
9 interesting. 9 you get absolutely nothing. Just stand in line with
10 Q. Would you agree that in arapidly growing 10 everybody else. One gets -- your competitor gets the
11 community, there will often be aneed for additional 11 advantage, and they have developer feesto front load
12 public school facilitiesto be built? 12 the project that existing housing doesn't earn, don't
13 MR. ELIASBERG: Objection; incomplete 13 get any developer fees for new familiesin old
14  hypothetical. 14 housing.
15 THE WITNESS:. You'reasking whether rapid | 15 Q. Inthat same sentence on page 48 of your
16 growthisusually anindicator of need for new 16 report, which program were you referring to that was
17 schools. Typically, that is correct. Not always, 17 designed to meet growth needs for new schoolsin
18 but typically, yes, it would fit together. 18 rapidly growing communities?
19 Y ou need to quantify rapidly as a percentage 19 A. You'recorrect. Thereference programisa
20 or an absolutely number. It needsto be clarified a 20 littlevague. Asused in this paragraph in this
21 little bit, but in general. 21 sentence, program refersto counting students from
22 Q. On page 48 of your report in the last 22 tract maps as -- as enrollment to determine
23 sentence of thefirst paragraph under heading B, what | 23 €ligibility.
24 did you have in mind when you used the term "rapid 24 Q. Inyour opinion, have the rules that provide
25 growing communities'? 25 for enrollment from unbuilt homes on approved tract
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maps been effective in meeting growth needs for new
schools in rapidly growing communities?
A. That -- | can't answer that because it

requires alot of speculation. | dorecall -- I'll
give you an antedote that, hopefully, will illustrate
the point here. Is-- holy cow. Let methink here.

About ayear ago, EIk Grove Unified in
Sacramento County had five new schools funded under
-- by the allocation board under the last of the
Prop 1A money. That was, | think, the June quarter
ending.

They were the only district -- growing
district to get any money at all. They did it
because of two quirksin the rules. Oneisexcluded
classrooms and two is tract maps.

Everybody elseis till standing in line.
The next time around, Los Angeles had its
applications in, and they had so many more priority
points. They got al the money.

But to -- my friendsin San Maria, in
Salinas, in Stockton and everywhere el se, they got
nothing. Elk Grove got five brand new schools
because of that section.

So it did have an effect. How broad that
effect is, | don't know. Again, you know, you're
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financial hardship?

A. The application process, the criteriafor
financial hardship status are intentionally very
limiting. Itismeant to be difficult. Anditis
meant to be an option of last resort. The godl is
for the local district to come up with the money.
And you haveto really prove that you don't have any
money.

Q. Would you agree that in addition to becoming
eligible for financia assistance for new
construction and modernization, a district meeting
the financial hardship criteriamay also be eligible
for an early apportionment for design costs?

A. That isone of the provisions of the
financial hardship program. So if you meet the very
tough eligibility criteria, you can ask for advance
funding because, again, you don't have any money.

Q. Would you agree that the financial hardship
provisionsin the school facility program are
designed by the State of Californiato help any
school district pay for needed modernization projects
and new construction that it otherwise might be
unableto afford?

MR. ELIASBERG: Objection; vague. Calls
for speculation.
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dealing with some data that just is not well
distributed or published. And Elk Grove, I'll say,
has tremendous needs. They really do deserve the new
schools, but so do other people. So they got five,
everybody €lse got zero.

Q. Inthelast sentence of page 48 when you
say, "a 20 percent local match may be reduced or
waived if certain criteria are met," which criteria
were you referring to in that sentence?

A. That would be the financial hardship status.

Q. Would you agree that in some cases, school
districts that are unable to contribute some or all
of the local modernization match, may be eligible for
financial hardship assistance in which the state will
pay part or all of the district's share of the
construction project?

A. Your questionis. Are some districts
eligible for financing hardship to pay the 20 percent
match, now 40 percent match on modernization. The
answer is, yes, there are districts that are eligible
Monterey Pennisula Unified just got a bunch of
funding under that rule. It's difficult to qualify
for financia hardship. But some districts are, in
fact, eligible.

Q. Why do you say it's difficult to qualify for
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THE WITNESS: | believe your statement is
inaccurate. Because you said allows any school
district to obtain funding, and that's just not the
way the ruleswork. Thefinancia hardship, it'sa
very difficult set of circumstancesto meet that
test. And if you happen to meet the test, yes, the
program isthere.

But saying that there's a program over here
for very limited number of districts, and saying all
districts can have access to the money are two very
different things. So | don't disagree with your
statement. But | do concede that those districts
that meet eligibility are able to apply.

There is a consequence to them applying
because when you sign up for financial hardship, the
state basically takes al your capital outlay money.
So if you need to replace playground egquipment, you
don't have any capital outlay money anymore. They
took it away from you.

And in the real word, districts are forced
to make really tough choices. Do you let kids play
on dangerous playground equipment, or do you get in
there and fix the bathrooms and the lights so that
you can conduct classes? That's a heck of a choice
for somebody to make.
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1 They take away your bus replacement fund. 1 desperate, you know, it'sthe only gamein town. So
2 They take away your vehicle replacement fund. They | 2 | would like to see some changesin the program. |
3 redly do go through the books pretty -- pretty 3 don't believeit's entirely afair program. |
4 intensively. 4 believeit'salittle excessivein its requirements.
5 BY MR. SEFERIAN: 5 But for the districts who would otherwise
6 Q. Would you agree that the financial hardship 6 utterly beleft out in the cold, it is better than
7 provisionsin the school facilities program were 7 being left out in the cold.
8 designed by the state to help those school districts 8 BY MR. SEFERIAN:
9 that qualify for the hardship provisionsto pay for 9 Q. What do you mean when you say,
10 needed projects that they otherwise might be unable 10 " Status auditing reeligibility
11 toafford? 11 process in the financial hardship
12 MR. ELIASBERG: Objection; it calsfor 12 provisions of the school facilities
13 gpeculation. 13 program is burdensome?"
14 THE WITNESS: | don't really know the 14 A. It'savery complex financia reporting form
15 intent. | would be speculating on that. But | do 15 toprovethat you really don't have any other money.
16 know the effect isfor districts that do meet the 16 It'skind of like declaring bankruptcy, and then
17 ©igibility criteria, for these districts that are 17 coming back in six months and declaring bankruptcy
18 ableto meet the eligibility criteria, itisa 18 again. You haveto go back. You haveto meet with
19 benefit, and they are able to participate in the 19 them. Beaudited by them. Y ou have to show your
20 program. 20 verified statements. It'salot of paperwork. And
21 There's adown side to them being in the 21 because no project gets done in six months, it means
22 program in that they give up other monies and other 22 you have to apply and then reapply and then reapply
23 flexihilities, but, yes, you'reright. If you meet 23 and reapply.
24  thecriteria, it does allow you to participate in 24 Testimony from every district | know that
25 that program with the limitations that the financial 25 hasgone through it, has been exactly the same: Is
Page 195 Page 197
1 hardship program imposes. 1 thatit'sburdensome. It'sdifficult. It'svery
2 BY MR. SEFERIAN: 2 timeconsuming. It takestime and staff energy away
3 Q. Doesthefinancia hardship provisionsin 3 from the modernization and new construction
4 the school facility program result in new 4  projects.
5 construction and modernization projects occurring 5 MR. SEFERIAN: Off therecord. Let'stake
6 that would otherwise not occur without the hardship 6 abreak for the day.
7 provisions? 7 MR. ELIASBERG: Fine. Thank you.
8 A. For those districts that need the 8 (Time: 5:10 p.m.)
9 digibility criteria, yes, those provisions have been 9
10 beneficia. And they have alowed some projects to 10
11 goforward, but again, there'sareal cost to the 11
12 district. Butinthelimited circumstances, it has 12
13 donewhat it was intended to. 13
14 Q. Do you have any criticisms of the financial 14
15 hardship provisions of the school facility program? 15
16 MR. ELIASBERG: Other than the ones he's 16
17 been lying out for the past couple of minutes? 17
18 THE WITNESS: Wed gone over this earlier 18
19 intheday, but, yes, | do. | believethe programis 19
20 overly strict. It takes away too much of the capital 20
21 funding of the district, leaving it utterly unable to 21
22 respond to other very legitimate needs of the 22
23 schools. | believe the auditing and constant 23
24 redigibility verification processis burdensome. 24
25 But when people arereally, really 25
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1 STATEOF ) 1 REPORTER'S CERTIFICATION OF CERTIFIED COPY
2 COUNTY OF ) 2
3 3
4 4
2 5
7 I, ROBERT CORLEY, the undersigned, declare g | JANE H. STULLER. CSR No. 7223. a
8 under penalty of perjury that | have read the ! ' " : '
9 foregoing transcript, and | have made any 8 Cer.t'f' ed Shortljand Reporter in the State of
10 corrections, additions or deletions that | was 9 California, certify that the foregoing pages 1
11 desirous of making; that the foregoing is a true and 10 through 198, constitute atrue and correct copy of
12 correct transcript of my testimony contained therein. 11 theoriginal deposition of ROBERT CORLEY, taken on
13 EXECUTED this day of , 12 February 10, 2003.
14 20 ,at , 13 | declare under penalty of perjury under
(city) (state) 14 thelaws of the State of Cdliforniathat the
15 15 foregoing istrue and correct.
16 16
17 17 Dated the 27th day of February, 2003.
ROBERT CORLEY 18
ig 19
20 20
21 21 JANE H. STULLER, C.S.R. NO. 7223
23 23
24 24
25 25
Page 199
1 REPORTER'S CERTIFICATE
2
3
4 I, JANE H. STULLER, CSR No. 7223, Certified
5 Shorthand Reporter, certify;
6 That the foregoing proceedings were taken
7 before me at the time and place therein set forth, at
8 which time the witness was put under oath by me;
9 That the testimony of the witness and all
10 objections made at the time of the examination were
11 recorded stenographically by me and were thereafter
12 transcribed; that the foregoing is atrue and correct
13 transcript of my shorthand notes so taken.
14 | further certify that | am not arelative or
15 employee of any attorney or of any the parties, nor
16 financially interested in the action.
17 | declare under penalty of perjury under the
18 lawsof Californiathat the foregoingistrue and
19 correct.
20 Dated this 27th day of February, 2003.
21
22
23
JANE H. STULLER, C.S.R. No. 7223
24
25
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