A W DN P

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Page 1
| N THE SUPERI OR COURT OF THE STATE OF CALI FORNI A
| N AND FOR THE COUNTY OF SAN FRANCI SCO

---000---
ELI EZER W LLI AMS, a m nor, by
Sweetie WIllianms, his guardian ad litem
et al., each individually and on behalf
of all others simlarly situated,
Plaintiffs,
VS. No. 31223

STATE OF CALI FORNI A, DELAI NE EASTI N,

State Superintendent of Public

I nstruction, STATE DEPARTMENT OF

EDUCATI ON, STATE BOARD OF EDUCATI ON,
Def endant s.

Deposi ti on of
HENRY DER
Vol ume |, Pages 1 through 149
Wednesday, July 18, 2001

Reported by:

TRACY LEE MOORELAND
CSR No. 10397

Job No. 27487

A




Page 2 Page 4
1 APPEARANCES 1 INDEX
2 2 Examination by: Page
3  For the Plaintiffs Eliezer Williams, et dl.: 3 Mr. Affeldt 5
4 PUBLIC ADVOCATES, INC. 4 ---000---
5 BY: JOHN T. AFFELDT, ESQ. 5
6 GRACE MENG, LAW CLERK 6 EXHIBITS
7 1535 Mission Street 7 Paintiffs Page
8 San Francisco, Cdifornia 94103 8 SAD-41 Focus- 44 of 88 Stories 43
9 9 SAD-42 Department of Education: Lax Monitoring
10 For the Defendant State of California 10 Led to Payment of Unsubstantiated Adult
11 OMELVENEY & MYERSLLP 11 Education Claims, and Changesin the
12 BY: DAVID L. HERRON, ESQ. 12 Program May Serioudy Impact Its
13 400 South Hope Street 13 Effectiveness 50
14 Los Angdles, Cdifornia 90071 14 SAD-43 Find Draft Minutes 57
15 15 SAD-44 CdiforniaMonitoring Report from the
16 For the Defendant Delaine Eagtin, State Superintendent | 16 U.S. Department of Education, Office of
17 of Public Instruction, State Department of Education, 17 Specia Education Programs, April 1999 68
18 State Board of Education: 18 SAD-45 The Cdifornia Department of Education's
19 DEPARTMENT OF JUSTICE 19 Specia Education Monitoring And
20 OFHCE OF THE ATTORNEY GENERAL 20 Oversight Plan 98
21 BY: MARGARITA ALTAMIRANO, ESQ. 21 SAD-46 Cdifornia Department of Education
22 1300 | Street, Suite 1101 22 Specia Education Data Reports 117
23 Sacramento, Cdifornia 95814 23 SAD-47 Key Performance Indicator Calculations 120
24 |/ 24 SAD-48 Letter dated June 21, 2000 143
2 |/ 25 SAD-49 Letter dated March 19, 2001 145
Page 3 Page 5
1 APPEARANCES, cont. 1 BE IT REMEMBERED, that on Wednesday, July 18,
2 For the Los Angeles Unified School District and the 2 2001, commencing at the hour of 10:14 am., thereof, at
3 Pgaro Vdley Unified School Digtrict; 3 theLaw Offices of Morrison & Foerster LLP, 400 Capitol
4 LOZANO & SMITH 4 Mall, Suite 2300, Sacramento, Cdlifornia, before me,
5 BY: SARAH LEVITAN KAATZ, ESQ. 5 TRACY LEE MOORELAND, a Certified Shorthand Reporter in
6 20 Ragsdale Drive, Suite 201 6 the State of California, there personally appeared
7 Monterey, California 93940 7 HENRY DER,
8 8 caled asawitness herein, who, having been duly sworn
9 The Intervener: 9 totdl thetruth, the whole truth, and nothing but the
10 CALIFORNIA SCHOOL BOARD ASSOCIATION | 10 truth, was thereupon examined and interrogated as
11 BY: ABEHAJELA, ESQ. 11 hereinafter set forth.
12 3100 Beacon Boulevard 12 ---000---
13 West Sacramento, California 95691 13 MR. AFFELDT: John Affeldt for plaintiffs from
14 14 Public Advocates.
15 ---000--- 15 MR. HERRON: David Herron from O'Melveny &
16 16 Myersfor the State of California.
17 17 MS. ALTAMIRANO: Margarita Altamirano,
18 18 representing three State agencies and Henry Der.
19 19 MR. HAJELA: AbeHa€la, representing
20 20 Cdifornia School Boards Association.
21 21 MR. AFFELDT: Okay. WEere not going to waive
22 22 dignature, but the deposition can be signed before any
23 23 notary, if that'sal right.
24 24 EXAMINATION BY MR. AFFELDT
25 25 Q. Mr. Der, have you had your deposition taken
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1 before? 1 A. | haveread sometimeago sort of asummary.
2 A, Yes 2 I'venot read the entire complaint.
3 Q. How manytimes? 3 Q. Okay. Butyoure generaly familiar with the
4 A. A coupleof times. 4 dlegationsin the complaint?
5 Q In what cases were those? 5 A Yes.
6 A. |think onewasbeforethe PUC, or it wasan 6 Q. Startingwith where you went to high schooal,
7 administrative law matter, and there may have been 7 could you tell us what your educationd background is?
8 another one for the Federal Communications Commission. 8 A. Statinginhighschool. | attended Franklin
9 Q. Okay. Soareyousomewhat familiar with the 9 High Schoal in Stockton, Cdlifornia, and after |
10 procedures for asking and answering questionsin 10 graduated from there, | attended Stanford University. |
11 deposition? 11 graduated therein June of 1990 -- 1968.
12 A, Yes 12 Y ou want my educationd background, right?
13 Q. Aspartof that, I'll ask you questions and 13 Q. Yes please. And degreeswhileyou'regoing
14 well need you to say affirmatively yes or no on the 14 through the litany.
15 record. Nodding your head | can see, but the court 15 A. | graduated from Stanford. Andthen'84,'85 |
16 reporter needsto hear "yes." 16 atended Golden Gate University and got an executive
17 A. Uh-huh. 17 MBA. Thenin 1990, '91 | attended Stanford School of
18 Q. Andit'simportant that you wait until | finish 18 Education, and | achieved an MA in policy andlysis, and
19 asking my question before you give an answer. Isthat 19 | attended Berkeley to do doctoral work. | haven't
20 okay? 20 finished my dissertation, but I've completed dl my
21 A. Yes 21 coursework and all the qualifying exams.
22 Q. Andbythesametoken, if | interrupt your 22 Q. What'sthePh.D.in?
23 question (sic) before you're done, if you could let me 23 A.  Schoal choice.
24 know, and | will let you finish your answer. 24 Q. Isthatintheschool -- Ph.D. in education?
25 A.  Okay. 25 A. Yes itwasintheed program.
Page 7 Page 9
1 Q. Andifyoudon't understand aquestion, also 1 Q. Isyour disseartation going to be on school
2 will you let me know that you haven't understood? 2 choice?
3 A, Okay. 3 A. Right. Yes
4 Q. Haveyou-- areyou on any medication that 4 Q. Andwhilewereat it, starting with your work
5 would interfere with your ability to answer questions? 5 a CAA, canyou give usyour employment history?
6 A. |amonmedication, but | don't think it 6 A. | dated myemployment at Chinesefor
7 interferes with my ability to answer questions. 7 Affirmative Actionin July of -- no, | tarted in, yeah,
8 Q. Okay. How areyou feding today? 8 July of 1973, and | was employed there until January of
9 A. Veygood. 9 1996.
10 Q. If youneedtotake abresk at any point, use 10 And in February of 1996 | joined the executive
11 therestroom or acoffee break, just let me know and we 11 saff of the state superintendent as a deputy
12 cando that. 12 superintendent for the externd affairs branch, and that
13 A.  Okay. 13 was February of 1996.
14 Q. Theonethingthat | would ask isthat you 14 Then in February of 1998 | assumed my current
15 answer apending question before we take a bresk. 15 position as deputy superintendent for the educationd --
16 A. Okay. 16 ed equity access and support branch. Therewas -- and
17 Q.  Areyou familiar with the Williams litigation 17 during -- it wasin thefall of 1998 | taught a course
18 that were here today about? 18 a UC Berkdey. | taught an undergraduate course on
19 A Yes 19 Asian Americansin education.
20 Q. What'syour levd of familiarity? 20 (Ms. Kaetz entered the room.)
21 A. | know that the plaintiffs have filed an action 21 Q. BY MR.AFFELDT: What department was that
22 againg the State of California, the Department of 22 courseunder?
23 Education, and the state superintendent about certain 23 A. Itwasan Asan-American studies program.
24 conditionsin our public schoolsin Cdifornia. 24 Q. Andcanyougive meabrief synopsis of what
25 Q. Haveyou had achanceto read the complaint? 25 the course was focusing on with respect to
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1 Asian-Americans? 1 Q. Andby"categorical programs' you mean?
2 MR. HERRON: Objection. Relevance. 2 A. Titlel, bilingua ed.
3 Go ahead. 3 Q. Specid ed?
4 THE WITNESS: The course focused on the 4 A Specid ed, migrant ed.
5 participation of Asan-Americansin K-12 education and 5 MR. HERRON: Y ou might want to keep your voice
6 higher education, historical perspective up to current 6 up atlittlebit.
7 status, and the course also looked at, you know, public 7 THE WITNESS: Okay. Voc ed.
8 poalicy issues as-- current public policy issues asthey 8 Q. BY MR AFFELDT: Haveyou served on any
9 related to Asan-American's participation in education. 9 governmental commissions?
10 Q. BY MR AFFELDT: Andjust to be clear, when you 10 A. Yes
11 say participation in education, do you mean the student 11 MR. HERRON: Objection. Vagueastotime.
12 participation, or someone else's participation? 12 MR. AFFELDT: Inyour career.
13 A.  Student, largely student. 13 THE WITNESS: Can you repeat your question,
14 Q. What werethe current public policy issues that 14 please?
15 you were addressing? 15 Q. BY MR AFFELDT: Haveyou ever served on any
16 MR. HERRON: Objection. Relevance. Vague and 16 governmental commissions?
17 ambiguous. 17 A, Yes
18 Do you mean in hisrole as ateacher? 18 Q. Andwhat commissions are those?
19 MS. ALTAMIRANO: Join. 19 A. | haveserved asapublic member of the state
20 MR. AFFELDT: Y ou can answer the question. 20 bar board of governors. That was from 1979 to 1982.
21 Weretalking about your coursein public policy issues 21 Andthenin -- between 1982 and 1985 | served as
22 that you referenced. 22 chairperson of the legal servicestrust fund commission
23 THE WITNESS: Ask your question again. 23 of the state bar board of governors.
24 Q. BY MR AFFELDT: Youindicated that you 24 For the last 10 years | have served on the
25 addressed current public policy issues deding with 25 secretary of commerce -- well, it's currently caled the
Page 11 Page 13
1 Asan-Americansas part of the course at UC Berkdey, 1 decennia census advisory committee. It was known
2 and my question is, what were those current public 2 previoudy as acensus 2000 advisory committee.
3 policy issues? 3 And theninthelate 1970s| served ona
4 A. Someof theissuesincluded the participation 4 bilingual eections advisory committee to the federal
5 andintegration of Asan immigrant studentsin public 5 eections commission, and from 1988 to the end of 1999 |
6 education, the admission of Asian-Americansin 6 served on the California post-secondary education
7 university freshmen admission, parental expectation of 7 commission.
8 Asian studentsin education. 8 Q. Istha al you canremember?
9 Q. Anypublic palicy issues deding with K to 12 9 A. Yesh athistime. Oh,|--intheearly
10 inparticular? 10 1980s| served on the governor's task force on
11 A. Thegenerd treatment of English language 11 religions, race, hate -- hate, violence. And last year
12 learners. The course aso looked at the participation 12 | served on the attorney genera's anti-hate crimes
13 of Adan-Americansin the San Francisco school 13 commission.
14 desegregation case. 14 Q. Didyouasoserveonthe--1don't know if |
15 Q. Suchasaround the Brian Ho case? 15 havethe nameright -- master plan revision commission?
16 A. Yes 16 A. Oh,yes, | did. | forgot about that.
17 Q. What were your duties as the deputy 17 Q. Wha isthat proper name?
18 superintendent for externa affairs? 18 A. | served onthat, the master plan review
19 A. My responshilitiesincluded helping the state 19 commission, from 1985 to 1987.
20 superintendent to develop her legidative agenda before 20 Q.  Getting back tothe bar. Y ou're not amember
21 the datelegidature and the U.S. Congress to develop 21 of thebar, are you?
22 and maintain external relaions with key stakeholder 22 A. No,I'mnot.
23 groups, such as the teachers union, school 23 Q. Wel, weappreciate your service to the
24 adminigtrators, the school board, federally-funded 24 profession nonetheless.
25 adminigtratorsin categorica programs. 25 What did you do on the master plan review
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1 commission? 1 diverse students, any kind of pipelineissues from the K
2 A. | servedasamember, and we looked at the 2 to12system?
3 public policy issues as they related to community 3 A. | cantremember if wedid or not.
4 college, community college transfer, funding issues, 4 Q. Okay. What about equity issues?
5 accountability issues as they relate to the four-year 5 MS. ALTAMIRANO: Objection. Vague.
6 universitiesand colleges. There was discussion about 6 MR. AFFELDT: Y ou can answer.
7 regiondization in terms of higher ed servicesto 7 MR. HERRON: If you understand. Y ou don't have
8 Cdiforniastudents. 8 toguessa his meaning.
9 Q. Andthemagter plan -- let me back up. 9 THE WITNESS: Equity in what sense?
10 Maybe you can just explain briefly what the 10 Q. BY MR AFFELDT: Did the commission look at
11 measter planisand what your task wasin revisiting or 11 equity issuesin any way with respect to higher --
12 reviewing that. 12 MS. ALTAMIRANO: Objection. Vague asto what
13 MR. HERRON: Objection. Compound. 13 the meaning of "equity" is.
14 He's asking two questions. Do you want him to 14 THE WITNESS: Well, why don't you elaborate.
15 break them down? 15 MR. AFFELDT: | think the deputy superintendent
16 THE WITNESS: Y eah, why don't you. 16 of the equity branch cantell us.
17 MS. ALTAMIRANO: Join the objection. 17 MR. HERRON: It'sadifferent context, John.
18 Q. BY MR AFFELDT: Canyoutdl uswhat the 18 Hesasking you to clarify, if youwould, please. We'd
19 master planisthat you were reviewing? 19 appreciaeit.
20 A. Briefly the master plan specifieswhat -- which 20 Q. BY MR.AFFELDT: If you don't understand, let
21 groups of students, UC, CSU and community collegewould | 21  me know and I'll rephrase the question.
22 serve and what is the relationship among the public 22 A.  Whydon't you rephrase the question.
23 segments. 23 Q. Didyouexamineissuesthat had to do with the
24 Generaly from 1960 to the present day there's 24 equitable -- in terms of racid equity, the populations
25 this expectation that community collegeis an open 25 of higher education in Cdifornia?
Page 15 Page 17
1 institution, anyone can attend if he or she wishes, and 1 MS. ALTAMIRANO: That's still vague and
2 if astudent undertakes the required courses for 2 ambiguous. Objection.
3 transfer to CSU or UC, then that student would do soin 3 THE WITNESS: Wdl, | would say yes.
4 ardatively seamless fashion. 4 Q. BY MR.AFFELDT: Andinwhat way did you
5 And the master plan also specified that UC 5 examineracial equity issues as part of the commission's
6 would serve the top one-eighth of graduating high school 6 work?
7 sudents, and CSU would serve the top one-third. And 7 A. Generdly the commission looked at the
8 over the years there's also been some debate about how 8 representation of identified racia groups, major
9 wedl UC and CSU are serving the students. 9 identified racia groups, blacks, Hispanics, Asiansin
10 Q. Andwhat wasthetask of the review commission? | 10 the segments, UC, CSU, community colleges.
11 A. Thatfirst year there was alot of focus about 11 Q. Didthecommissionfileafind report?
12 therole and function and purpaose of the community 12 A, Yesitdid.
13 colleges and what is the appropriate role of credit and 13 Q. Anddidyou dissent from that report?
14 noncredit education in the community colleges, and 14 A. Yes
15 noncredit asit dso relates to adult education. 15 Q. Wereyouthe soledissenter?
16 Q. Andthesecond year and the third year? 16 A. Yes | bdievel was.
17 A. Thelater year, if | canrecal correctly, it 17 Q. Wha wasthebasisfor your dissent?
18 just focused on dl three segments. There was some 18 MS. ALTAMIRANO: Objection asto relevance.
19 discussion about CSU offering a doctorate program, 19 MR. HERRON: | agreewith that. 'Y ou may answer
20 whether they should have that sort of authority to do 20 thequestion.
21 0, because the master plan specifiesthat UC is sort of 21 THE WITNESS: Okay. Been sometime, | mean,
22 thedoctora degree granting public ingtitution in 22 sincel filed that objection, but generally | was not
23 Cdiforniabecause of its research nature. 23  pleased with how they treated the community college
24 Q. Didthecommissionlook at K to 12 pipeline 24 reationship with the four-year segments, and | felt
25 issuesat dl interms of feeding quality students, 25 uncomfortable with what wasin the report.
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1 Q  BY MR AFFELDT: What displeased you with how 1 ded with pipeline issues focused on the need to
2 the commission treated the community college segment? 2 increase numbers of ethnic minorities getting into the
3 MR. HERRON: Objection. Relevance. 3 UC, CsU system?
4 Y ou may respond. 4 MS. ALTAMIRANO: Objection. It'svagueasto
5 MS. ALTAMIRANO: Jaoin. 5 what "pipelineissues’ means.
6 MR. AFFELDT: Y ou can answer. 6 MR. AFFELDT: Y ou can answer the question.
7 THE WITNESS: | thought that the commission's 7 THEWITNESS: Yes.
8 comment or position on the community college transfer 8 Q. BY MR. AFFELDT: Andwhat sorts of -- how did
9 and the function of community college was alittle 9 the commission focus on racial minority pipeline issues?
10 muddled, and that's why, in my dissent, | looked 10 MR. HERRON: Objection. Callsfor anarrtive.
11 gspecifically at the transfer rate from community college 11 Y ou may respond.
12 tothefour-year segment and CSU and UC, and | just 12 THE WITNESS: Y ou know, based on the
13 didn't think that the commission'swork was very -- it 13 commission's study of UC, CSU digibility among public
14 was not as clear and as precise as maybe what it should 14 high schoal graduates, the commission looked at the
15 have been based on work that we had done and then 15 representation of the major racial groupsin terms of
16 reativeto thefinal recommendations of the commission. 16 freshmen admission at CSU and UC and looked specifically
17 Q. BY MR AFFELDT: Do you have acopy of the 17 at their digibility rate, how well did they qualify for
18 dissent somewhere? 18 admissionto UC and CSU.
19 MS. ALTAMIRANO: Objection. Relevance. 19 Q. BY MR.AFFELDT: Andwhat was the commission's
20 MR. HERRON: I'll aso object, if | could. 20 view, if any, on whether or not there was sufficient
21 Heshereinhisofficid capacity as a state employee, 21 numbers of racial minorities entering CSU and UC
22 andyou're asking him about things that predate that, 22 systems?
23 and so youreredly asking him to collect, out of his 23 MR. HERRON: Objection to the extent it calls
24 persond archives, documents. | don't think that's 24 for speculation. Vague and ambiguous.
25 agppropriate. You can ask the question, well answer i, 25 MS. ALTAMIRANO: Join.
Page 19 Page 21
1 but that's the objection for the record. 1 MR. AFFELDT: Y ou can answer.
2 Y ou may respond. 2 MR. HERRON: Not relevant.
3 THE WITNESS: Y our question was? 3 THE WITNESS: The commission's general view was
4 Q. BY MR.AFFELDT: Could you locate your dissent 4 that al Californians should benefit from post-secondary
5 if weasked you for it? I'm not asking you for it, I'm 5 education opportunities, and to the extent that certain
6 just asking. 6 groups had alower participation rate than what was
7 A. |don'tknow, because-- it may bein afile 7 their genera representation -- than what was their
8 someplacebut | don't know if I've kept onein my home 8 representation in the genera population, the commission
9 or-- I'msurethat there must be a copy floating about 9 had some concern, and we wanted to make sure that UC,
10 someplace. 10 CSU community colleges had policies and programsin
11 Q. Okay. Thank you. 11 placethat would not impede the full participation of
12 A. Inalibrary. 12 any Cdifornianintheir ingtitutions.
13 Q. What about the post-secondary -- do | haveit 13 Q. BY MR AFFELDT: Which groups had lower
14 right, post-secondary education commission? 14 participation rates that the commission was concerned
15 A.  Uhhuh. 15 &bout?
16 Q. What wasthetask of that commission? 16 MR. HERRON: Objection. Callsfor speculation.
17 A. Thetask of CPEC isgenerdly to give adviceto 17 MS. ALTAMIRANO: Join.
18 the governor, the state legidature and other interested 18 THE WITNESS: WEéll, you haveto clarify your
19 bodiesin Cdifornia, advice on different aspects of 19 question in terms of which of the ingtitutions of higher
20 higher education from facilities to review of new 20 learning. Which indtitution are you referring to?
21 campuses, degree programs, studies related to faculty 21 Q. BY MR.AFFELDT: With respect to UC, which
22 pay, UC, CSU digibility rates, the adequacy of academic 22 racia groups had lower participation rates?
23 outreach programs to students for entrance into higher 23 MR. HERRON: Objection. Callsfor speculation.
24  educstion. 24  Vague and ambiguous.
25 Q. Didthe post-secondary education commission 25 Y ou may respond.
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1 MS. ALTAMIRANO: Join aswell. 1 Q. BY MR AFFELDT: From Cdlifornia?
2 THE WITNESS: The commission generaly had a 2 A.  Yes, because most -- the overwhelming magjority
3 concern about the participation of African-Americans and 3 of students at CSU are California students.
4 Hispanicsin UC because those two groups had alow 4 Q. Wasthecommission concerned that California
5 digibility rate for admission to UC compared to, you 5 public high school students weren't graduating with
6 know, other groups. 6 adequate skillsto survive at the college level ?
7 Q. BY MR. AFFELDT: What group was the commission 7 MS. ALTAMIRANO: Objection. Callsfor
8 concerned about with respect to CSU? 8 gspeculation.
9 MR. HERRON: Objection. Callsfor speculation. 9 MR. HERRON: Assumes facts not in evidence.
10 Vague and ambiguous. 10 Vague and ambiguous.
11 MS. ALTAMIRANO: Jain. 11 Y ou may respond if you understand.
12 THE WITNESS: With regard to CSU, the 12 THE WITNESS: The commission was more concerned
13 commission was generally concerned about retention at 13 about once they get in, what was going on within CSU,
14 CSU versus what were the specific digibility rates of 14 what did they need to do to successfully stay in and get
15 black and Hispanics going into CSU. It was different. 15 an-- and earn adegree.
16 The concern of the commission was different for CSU than 16 Q. BY MR.AFFELDT: Isitfar tosaythe
17 itwasfor UC asit relates to blacks and Hispanic 17 commission was aware that large numbers of high schoal
18 students. 18 graduates from California were not adequately prepared
19 Q. BY MR AFFELDT: What do you mean about a 19 to succeed at the college level at CSU?
20 concern over retention rates for blacks and Hispanics at 20 MR. HERRON: Objection. Vague and ambiguous.
21 Csu? 21 Cdlsfor speculation. Assumes facts not in evidence.
22 A.  Once students were admitted, they did not 22 MS. ALTAMIRANO: Jain.
23 either stay in or they required a number of courses of 23 THE WITNESS: Can you ask your question again?
24 remediation so that they can bring themselves up to an 24 Q. BY MR.AFFELDT: Sure. Isitfair to say the
25 acceptable level of academic performance to college 25 commission was aware that there were large numbers of
Page 23 Page 25
1 work. 1 high school graduates from California high schools who
2 Q. Andwerethose students who needed the 2 werenot prepared to work at the CSU leve, college
3 remediation proportionaly more African-American and 3 leve?
4 Higpanic than other ethnic minority groups? 4 A. No, | wouldnot. | would not agree with your
5 MR. HERRON: Objection. Callsfor speculation. 5 satement in terms of the commission being awarein the
6 Vagueand ambiguous. 6 way that you've described it.
7 Y ou may respond if you understand. 7 Q. Uh-huh. Sotheyreawarethat 50 percent of
8 MS. ALTAMIRANO: Join. 8 first-time freshmen need to take remediation courses,
9 THE WITNESS: The commission had some concern 9 correct?
10 for sure about blacks and Hispanics, but aso had 10 A. That'scorrect.
11 concern about studentsin general because | think more 11 Q. Andthey'reawarethat the overwhelming
12 than 50 percent of firgt-time freshman students at CSU 12 mgjority of those freshmen are from Cdlifornia school s?
13 had to take remediation coursesin their first year, for 13 MR. HERRON: Objection. Asked and answered.
14 acoupleyears, meaning that their academic abilitiesin 14 Assumesfactsnotin evidence. Callsfor speculation.
15 math and English were not sufficiently adequate to 15 MS. ALTAMIRANO: Join.
16 undertake college work, college-level work. 16 THE WITNESS: The commission looked at --
17 Q. BY MR AFFELDT: Andwere most of those 50 17 largely at redly thetimeto degreeissue. That was
18 percent that you just identified California high school 18 redly the perspectivein which we looked at those kinds
19 graduates? 19 of issues, how long doesiit take for astudent to get a
20 MR. HERRON: Objection. Callsfor speculation. 20 degree dfter he or she enters as afirgt-time freshman.
21 Vague and ambiguous. 21 Andinlooking at that particular concern, one of the
22 Y ou may respond. 22  issuesthat the commission looked at was the number or
23 MS. ALTAMIRANO: Jaoin. 23 types of remediation courses they had to take.
24 THEWITNESS: Yesh, it was. Welooked at 24 Another kind of issue that the commission
25 public high school students largely. 25 looked at was -- and had great concern about was many of
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1 the students at CSU have to work part-time, and that, 1 superintendent of --

2 more than anything else, created impediments to getting 2 A.  Education equity access and support branch.

3 adegree 3 Q. Thankyou.

4 A third issue generally that we looked at was 4 A. Yes, that'scorrect.

5 many students had a hard time getting the courses that 5 Q. Whatareyour dutiesin your current position?

6 they need from CSU to even graduate because of cutsin 6 A. | havegenerd administrative responsbility

7 funding to CSU or insufficient funding for CSU. 7 for threedivisonsin the branch. Thethree divisons

8 Q. BY MR AFFELDT: My questionis, andit's-- to 8 aregspecial education, education support systems

9 restate the previous question and answer, you've agreed 9 divison, and the state specia schools and diagnostic
10 that the -- have you not, that the overwhelming majority 10 center divison.
11 of the students taking remediation in the CSU system 11 Q. What doyou mean by genera administrative
12 were graduates from California public school system? 12 oversight of those divisions?
13 MR. HERRON: Objection. Vague and ambiguous. | 13 A. Each of the divisions has adivision director
14 It calsfor speculation. Assumesfactsnotin 14 and those -- each of those division directors report to
15 evidence. 15 me. Andin specid education there are -- they haveto
16 Y ou may respond. 16 enforcefederal and state law as it relates to students
17 THE WITNESS: Y ou know, | don't have the 17 with disabilities.
18 specific datain terms of the origin of first-year 18 There are grant programs, federa dollars that
19 freshman. But what | recollect from my work on the 19 thedivison handles. We distribute those federd
20 commission was that generally first-time freshmen 20 ddlarsto SELPAS, specia education loca planning
21 students at CSU come from California schools. 21 aress, which, inturn, distribute those dollarsto loca
22 Q. BY MR AFFELDT: Right. Soyou'e saying 22 school digtricts.
23 that -- strike that. I'll move on. 23 And the division aso handles complaints filed
24 How does one get appointed to the 24 by parents and students about the adequacy of specia
25 post-secondary committee on higher education? 25 educdtion services. And the divison dso hasto

Page 27 Page 29

1 MS. ALTAMIRANO: Object asto relevance. 1 conduct compliance reviews and vists of locd school

2 MR. AFFELDT: You can answer. 2 digtricts as whether they complied with federal and

3 THE WITNESS: There are various appointing 3 daelaw.

4 authoritiesto the commission. Each of the segments, 4 So any issue where that arisesin that area of

5 UC, CSU and community colleges has a representative on 5 gpecid ed, | have responsibility to make sure that the

6 the commission, meaning the UC board of regents appoints 6 division and the department generdly is doing what it's

7 arepresentative, the CSU board of trustees appoints a 7 supposed to be doing.

8 representative, and the community college board of 8 And the same then can be said for the education
9 governor appoints a representative to be on the 9 support systems division. They handle federa grants
10 commission. The Board of Education appoints a 10 and dtate funded grant programming, safe school area

11 representative. On the speaker, the assembly has three 11 That division handlesthe federal adult literacy

12 appointments, the governor has, | believe, three 12 program.

13 appointments, and the senate rules committee has three 13 Q. Anything dsethe ed support division handles?
14 appointments, and the association of private and 14 A. They have programmatic responsibility for

15 independent colleges has a representative on the 15 education option programs, which include independent
16 commission. 16 study, community day schools for expelled students,
17 Q. BY MR.AFFELDT: How did you get appointed? 17 dternative programs, continuation high school,

18 A. | wasappointed by the assembly speaker. 18 opportunity high schoal, court schools.

19 Q. How didyou get appointed to the master plan 19 Q. Andwhat doesthe state specid schools

20 review commission? 20 division carry out?

21 A.  Theassembly speaker. 21 A. Thatdivision has responsibility for the

22 Q. Going back to the Department of Education. | 22 operation of our state specia schoals for the deaf in
23 just want to clarify, you've had only two positions, 23 Fremont, in Riverside, and the state specid school for
24 deputy director of externd affairs -- or deputy 24 theblind in Fremont and the three diagnostic centers
25 superintendent of external affairs, and deputy 25 located in Fremont, LA and Fresno.
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1 The diagnostic center will accept referrals 1 MR. AFFELDT: It can be broader than that

2 fromlocal schoal districts and conducts a diagnosis of 2 because the federal government isbroader. And just the

3 studentswith disabilities asto what are their specia 3 Department of Ed, that may well be the agency that funds

4 disabilities. 4 that division. But | guess-- let me rephrase the

5 Q. Areany of those programsin the specia 5 question thisway.

6 schoolsdivision funded by federa dollars? 6 Q. Asyoustheretoday, are you aware of any

7 A. I'msorry, canyou repest your question? 7 federa oversight a any level of any of the programsin

8 Q. Areany of the schoolsinthe specia schools 8 the state specia schools division?

9 divison funded by federa dollars? 9 MS. ALTAMIRANO: I'mgoing to object. It's
10 MR. HERRON: | think he meant programs, are any 10 vagueasto "oversight" in the sense do you mean
11 programs. 11 enforcement, do you mean monitory?

12 Maybe we could have it read back, if you don't 12 MR. AFFELDT: Y ou can answer the question.
13 mind, John. 13 THE WITNESS: I'm not sureif | understand your
14 Q. BY MR AFFELDT: Youjust listed anumber of 14 question asto what you mean by "oversight."
15 schoolsand programsthat are in the state specia 15 MR. AFFELDT: Okay.
16 schoolsdivision. 16 THE WITNESS: Because| don't know what's the
17 A. Yourereferring to the school for the blind, 17 context.
18 theschool for the deaf? 18 MR. HERRON: Hell clarifyit.
19 Q. Yes Areany of those schools or programs 19 Q. BY MR AFFELDT: Hasanyone-- are you aware of
20 funded by federa dollars? 20 afederd officid, for example, investigating a program
21 A. No, they'refunded largely by state dollars. 21 going on in the state specia schools division?
22 Actualy, | redly -- et me go back on my question. 22 MS. ALTAMIRANO: Objection. Calsfor
23 There may be somefedera dollars. If so, | can't 23 speculdion.
24 remember, you know, how it gets -- how it al gets down 24 THE WITNESS: Ask your question again. Am|
25 tothem, but it'slargely funded by state dollars, by 25 awareof --
Page 31 Page 33

1 Prop98. 1 Q. BY MR AFFELDT: Anyfederd officid

2 Q. Okay. Thank you. Again, with respect to the 2 investigating, monitoring, judging the progress of a

3 gpecid schools division, isthere any federal oversight 3 program in the state specia schools division?

4 that you're aware of that goes aong with any of those 4 A.  Youmeancurrently?

5 programs? 5 MS. ALTAMIRANO: Same objection.

6 A. Explanwhat you mean by "federa oversight.” 6 MR. AFFELDT: Yes.

7 Q. Wadl,if there arefedera dollars which you 7 THE WITNESS: | am not aware of any federa

8 think might be feeding into some of those programs, are 8 officid currently conducting an investigation.

9 you aware of any federa oversight with respect to any 9 MS. ALTAMIRANO: That responds to the question.
10 of those programsin the specia schools division? 10 Q. BY MR.AFFELDT: Do you have to submit any
11 MS. ALTAMIRANO: Objection. It'svague. Just | 11 reportsto the federal government about the programsin
12 bythefedera government? Federa oversight directly 12 the state specid schools division?

13 bythefedera government? 13 A. Notthat I'maware of.

14 MR. AFFELDT: That's usudly where federa 14 Q. Onthespecial education division, isthe

15 oversight comes from. 15 Cdifornia Department of Education the entity that has
16 MS. ALTAMIRANO: Directly by the federa 16 responsibility to ensure compliance with federal specia
17 government without the state participating in the 17 education laws?

18 federa oversight? 18 MS. ALTAMIRANO: Objection. It cdlsfor a
19 MR. AFFELDT: The question would be by federal | 19 lega conclusion.

20 agencies, the Department of Education perhaps, or any 20 MR. HERRON: Calsfor speculation aswell.
21 other source of the federd funding. 21 Y ou may respond.

22 MS. ALTAMIRANO: Objection. May call for 22 THEWITNESS: The California Department of
23 speculation. 23 Educetion is a state education agency, and as such we
24 THE WITNESS: Y oure talking about the 24 havethe responsibility to ensure that students with

25 Washington, D.C., U.S. Department of Ed? 25 disabilities receive free and appropriate public
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1 educationin Cdifornia. 1 MR. HERRON: Same objections.

2 Q. BY MR AFFELDT: Doesany other stateagency | 2 MS. ALTAMIRANO: Join.

3 havethat responsibility? 3 THE WITNESS: Can you specify which adult

4 A Yes 4 education program, because there are -- we have two.

5 Q. What other agency hasthat responsibility? 5 Q. BY MR AFFELDT: What two do you have?

6 A. TheDepartment of Corrections. 6 A. Ther€sthe state program and there'sthe

7 Q.  Withrespect to the Department of Corrections, 7 federaly-funded program.

8 that'sjust related to specid ed studentsin 8 Q. Haveyouhad aninvestigation into either of

9 correctiond facilities, correct? 9 thosetwo programs since you've been at the Department?
10 MR. HERRON: Objection. Callsfor speculation. | 10 MS. ALTAMIRANO: Objection. Vague asto by
11 Y ou may respond if you know. 11 whom or when.
12 MS. ALTAMIRANO: Join. 12 MR. HERRON: Callsfor speculation. Also
13 THE WITNESS:; Yes, asit rdates to adult 13 object on relevance grounds.
14 facilities or adult prisons. 14 Y ou may respond.
15 Q. BY MR AFFELDT: Because under federd law 15 THEWITNESS: Yes.
16 you're entitled to specid education services until 16 Q. BY MR. AFFELDT: Uh-huh. How many -- strike
17 you're 22 years old; isthat correct? 17 that.
18 A. That'scorrect, if youreidentified asa 18 What investigations, federal investigations,
19 gpecid -- astudent with adisability. 19 areyou aware of?
20 Q. Thank you for the clarification. Y ou're not 20 MR. HERRON: Same objections.
21 saying the Department of Corrections has responsibility 21 MS. ALTAMIRANO: Same.
22 for gpecia education students in public schoolsK to 22 THE WITNESS: I'm aware of the U.S. Department
23 12, aeyou? 23 of Educstion's office of inspector general looking at
24 MS. ALTAMIRANO: Objection. It calsfor a 24 thefunding of community-based organizationsin the
25 legal conclusion. 25 federa adult literacy program.

Page 35 Page 37

1 THE WITNESS: No, | am not stating that. They 1 Q. BY MR AFFELDT: Andwhat was the inspector

2 havetheresponsibility for qualified specia ed 2 genera looking at?

3 studentswho areincarcerated in adult prisons. 3 MS. ALTAMIRANO: Objection. Calsfor

4 Q. BY MR. AFFELDT: Right. But asfar astheK to 4 speculaion.

5 12 public school system, that's your responsibility, 5 MR. HERRON: I'll also object as

6 isntit? 6 attorney/client privilege. Y oureinstructed not to

7 MS. ALTAMIRANO: Objection. It'svague. 7 answer the question to the extent that it would disclose

8 Areyou differentiating between any public 8 anyinformation that you learned from an attorney

9 school classesthat are held injails or CY A facilities? 9 representing the Department or otherwise representing,
10 MR. AFFELDT: Taking about the K to 12 public 10 well, the Department'sinterest in that case. And he's
11 schoal system, and I'm not including a correctional 11 not asking for that. He doesn't want you to discloseto
12 facility, juvenile or adult. 12 himinformation you learned from an attorney. That's
13 THE WITNESS: My answer is, yes, we have the 13 privileged, just so that's clear.
14 responsibility to enforce federd, state law in K-12 14 MR. AFFELDT: Areyou the Department's lawyer?
15 public education. 15 MR. HERRON: We have aright and obligation to
16 Q. BY MR AFFELDT: Areyouaware of any federa 16 protect the privilege, and I've made my objection.
17 investigationsinto the adult education program? 17 MS. ALTAMIRANO: Wewill joinin the objection.
18 MR. HERRON: Objection. Relevance. 18 MR. AFFELDT: Y ou're the Department's lawyer,
19 MS. ALTAMIRANO: And callsfor speculation. 19 right?
20 MR. HERRON: Vague astotime. 20 MS. ALTAMIRANO: Yes, but werejoining.
21 MR. AFFELDT: Y ou can answer. 21 THE WITNESS: What was your question again?
22 THE WITNESS: Ask your question again. 22 Q. BY MR.AFFELDT: Thequegtionis, what wasthe
23 Q. BY MR.AFFELDT: Areyou aware of any federa 23 ingpector generd investigating with respect to the
24 investigations since you've been at the Department into 24 community based -- the funding of the community-based
25 the adult education program? 25 organizations?

10 (Pages 34 to 37)




Page 38 Page 40
1 A. Theinspector genera asked for the production 1 MR. HERRON: Y ou mean from the Department's
2 of documents as they related to community-based 2 perspective?
3 organizations. 3 MR. AFFELDT: That'sright.
4 Q. Andwhat wastheinspector general concerned 4 THE WITNESS: Now you're asking a different
5 about? 5 question. And with regard to how we viewed the issues
6 MR. HERRON: Objection. Callsfor speculation. 6 of federd funding going to CBOs, we made a
7 Lacksreevanceto this case. 7 determination that some of the CBOs were not giving us
8 MS. ALTAMIRANO: Join. 8 appropriate documentation on atimely basis, or any
9 MR. AFFELDT: Y ou can answer. 9 documentation in some situations, with regard to how the
10 THE WITNESS: The OIG just asked for the 10 federa dollars were being spent, and as such, we asked
11 production of documents asit related -- asthey rlate 11 for money back from acouple of CBOsin 1998.
12 to those community-based organizations. 12 Q. BY MR. AFFELDT: Did the office of the
13 Q. BY MR AFFELDT: Areyou saying you don't know 13 inspector general asking you for documentation trigger
14 what the subject of the investigation was? 14 the Department'sinquiry?
15 MR. HERRON: That's adifferent question. You 15 MS. ALTAMIRANO: Objection. Calsfor
16 asked him what was the inspector genera thinking. 16 speculation.
17 Y ou may answer that question. 17 THE WITNESS: | would not agree with your
18 THE WITNESS: Ask your question again. 18 characterization of the OIG triggering the action that
19 Q. BY MR.AFFELDT: What isyour knowledgeof what | 19 we took.
20 was being investigated with respect to the 20 MR. HERRON: John, weve been going precisaly
21 community-based organization? 21 anhour. When you get to a convenient stopping point,
22 A.  They asked for the production of documents, and 22 could we take abreak?
23 they did not specify what they were looking a. They 23 MR. AFFELDT: Sure.
24 just asked usto produce all documentsin our filesas 24 Q. Therewas-- drikethat.
25 they related to these community-based organizations. 25 Do you think that the Department waslax in
Page 39 Page 41
1 Q. Okay. I'mnottryingtobeevasiveor do 1 monitoring the flow of federal dollars to these CBOs?
2 cross-examination, just trying to get out what was a 2 MR. HERRON: Objection. Relevance. Calsfor
3 verypublic afair. 3 speculation.
4 And my question is, what was -- wasn't there a 4 MS. ALTAMIRANO: And it'svague.
5 problemin 1998 with respect to some community-based 5 THE WITNESS: AsK your question again.
6 organization's delivery of adult education services? 6 Q. BY MR.AFFELDT: Do you think that the
7 MS. ALTAMIRANO: Objection. Vague. 7 Department was lax in monitoring the flow of federd
8 MR. HERRON: Assumes facts not in evidence. 8 dodllarsto the CBOs?
9 Cdlsfor speculation. It's not relevant to this case. 9 MS. ALTAMIRANO: Same objections.
10 Y ou may, nonetheless, respond. 10 MR. HERRON: Also add vague asto time.
11 THE WITNESS: The Department took some action 11 Y ou may respond.
12 relative to some CBOs, but we did that on our own. 12 THE WITNESS. When | assumed my current
13 With regard to the OIG, and | will repeat, they 13 postion and | looked at the adult ed program, the
14 asked us for the production of documents. They did not 14 federaly funded adult ed program, it struck me that we
15 tell uswhat they were looking at specificaly about the 15 needed to have better systems of just running the
16 CBOs, other than we needed to turn over al these 16 programin generd.
17 documents. They did not say, we suspect this, we 17 Q. BY MR.AFFELDT: And didyou put in better
18 suspect that, or thisiswhat we're looking at, they 18 systemsto run the adult ed program?
19 justdid not tell us. 19 A.  Weconducted areview of what we were doing,
20 Q. BY MR AFFELDT: My question at this point is 20 and weingtituted specific policies and procedures asto
21 not about the inspector general, it's about what the 21 how we handled the application for these dollarsto the
22 problemwas. 22 review of the gpplications, and then how we would
23 So what is your knowledge of what the 23 monitor the expenditure of those funds once they were
24 particular issue or problem was with respect to the 24 awarded to CBOs.
25 federaly funded adult education program? 25 Q. Soprior toyour putting in those new systems,
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1 wasthe Department lax in monitoring the flow of federal 1 toquotehim.
2 ddlars? 2 MS. ALTAMIRANO: Join in the objection.
3 MR. HERRON: Objection. Asked and answered. 3 MR. HERRON: Do you see where he's looking?
4 MS. ALTAMIRANO: It'sstill vague. 4 THE WITNESS: Yes.
5 MR. HERRON: It callsfor speculation. It's 5 Q. BY MR. AFFELDT: The pending question is, is
6 not relevant to the lawsuit. He's already answered. 6 that quote from the article an accurate paraphrase of
7 Y ou may answer yet again. 7 your statements to the State Board at the time?
8 THE WITNESS: | don't want to speculate about 8 MS. ALTAMIRANO: Same objections. It'snot a
9 what happened before me, | just looked at what was at 9 direct quote.
10 that particular time. And from an administrative point 10 THE WITNESS: Yeah, | didn't quote. | mean,
11 of view, | felt that we should institute certain 11 thatisnot aquote that | made. | remember talking to
12 procedures which would run the program intheway that | 12 thereporter, but that's how she characterized it, it's
13 the program should be run. 13 nota--
14 Q. BY MR. AFFELDT: Sotheprogramwasn'tbeing | 14 Q. BY MR. AFFELDT: The question -- when | refer
15 run properly before you ingtituted those procedures, 15 to"quote," it's a quote of the article, not of your
16 isn't that right? 16 words.
17 MR. HERRON: All the same objections. 17 The question is, is the article here accurately
18 Argumentative. 18 paraphrasing your comments to the reporter?
19 MS. ALTAMIRANO: Join. 19 MR. HERRON: Objection. Asked and answered.
20 THE WITNESS: | wouldn't agree with your 20 MS. ALTAMIRANO: | would joinin that.
21 characterization. 21 MR. HERRON: Cdlsfor speculation as well.
22 MR. HERRON: Can we get a break point now? 22 THE WITNESS: Y ou know, | remember speaking
23 MR. AFFELDT: After this exhibit. 23 with her and being interviewed by her, but with regard
24 I'm going to hand you what's being marked as 24 tothat third to the last paragraph, that's how she
25 Exhibit 41. 25 characterized it, and | don't -- | don't recollect
Page 43 Page 45
1 (Exhibit SAD-41 was marked.) 1 specifically what | said to her about that. | mean,
2 Q. BY MR AFFELDT: Thispurportsto beaJdune 2 that's how she characterized it.
3 12th, 1998 Sacramento Bee article. 3 Q. BY MR AFFELDT: Do you think that's, sitting
4 Can you tell me, after you've had a chanceto 4 heretoday, inaccurate?
5 look at it, if you've seen this before? 5 MR. HERRON: Objection. Asked and answered.
6 MR. HERRON: Do you know if this document has 6 MS. ALTAMIRANO: It's aso vague.
7 been produced in discovery, John? 7 Are you asking whether this reporter's
8 MR. AFFELDT: No, | don't. | assumeit hasnt. 8 characterization isinaccurate?
9 It'spublicaly available. 9 Q. BY MR AFFELDT: My questionis, isthe
10 MR. HERRON: | object on the grounds that we've 10 paraphrase a mischaracterization of what you told the
11 asked for all documents relevant to the lawsuit. This 11 reporter at the time?
12 I'venever seen before. It's showing up hereagainina 12 MR. HERRON: Objection. Asked and answered and
13 patternin deposition. | think that's improper, and | 13 it calls for speculation, particularly given that this
14  want you to know that. 14 articleisthree yearsold.
15 MS. ALTAMIRANO: Wejoinin that objection. 15 Y ou may respond if you're able to.
16 THEWITNESS: Yes, | remember this story. 16 THE WITNESS: | mean, that's how she
17 Q. BY MR.AFFELDT: Do you remember reading the 17 characterized it. | felt at that time that we needed to
18 dory at thetime? 18 institute certain policies and procedures as to how we
19 A. | probablyreadit. 19 administer the federal grant program, because when |
20 Q. Doesthearticle accurately paraphrase you when 20 came on board, even before we got the OIG, before we got
21 it says, quote, Der acknowledged that the Department had 21 the OIG request for production of documents, Mary Weaver
22 beenlax in monitoring the flow of money and student 22 brought to my attention an issue related to one of the
23 progressin some of the programs, unquote? 23 CBOsand we -- | gave her the go-ahead to request money
24 MR. HERRON: Objection. Misstatesthe 24 back from LULAC Bellflower, and LULAC Bellflower was not
25 document, which spesks for itself. It doesn't purport 25 oneof the CBOs cited in the OIG's request for the
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production of documents. And looking at the, you know,
LULAC Bdlflower CBO, there were some procedures that |
thought that we needed to look at that would be

gpplicable to the entire program.

Q. BY MR AFFELDT: Andisitfair that those
procedures were ones that would more accurately account
for the flow of federal dollars?

A.  What do you mean by "flow of federal dollars'?

| mean, can you maybe explain alittle bit what you
mean?

Q.  Youtdl mebecause your characterization was
somewhat vague.

What was the purpose of the procedures that you
put in place with respect to the adult ed program?

MR. HERRON: Objection. Asked and answered
about three times.

Go ahead.

THE WITNESS: We were largely concerned with
once the dollars were awarded to a CBO or to aprovider
how responsive were they to reporting to us how the
funds were spent and whether the reports cametousona
timely basis, whether they submitted a financid report
on atimely basis so that the Department of Ed could
make a determination that the funds were appropriately
expended.
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MR. HERRON: s there some reason another
attorney can't take the deposition?

MR. AFFELDT: Y eah, because I'm the onewho is
prepared for it.

MR. HERRON: I'm perfectly happy to accommodate
that, but | just want to point out that | didn't get
notice until Monday from you. The AG's office told me.
Again, it's perfectly fine if you've got a conflict and
you're assigned to this, that's fine. | will note that
that's going to increase expenses if we go into two days
because I'll have to fly up and back again. I'm
wondering if well get the same courtesy. If one of our
attorneysis assigned to a deponent and they need to be
accommodated, can we expect the same treatment?

MR. AFFELDT: I'm perfectly willing to be
reasonable. Let me explain to you the history behind
the --

MR. HERRON: John, asfar as|'m concerned if
you tell me you can't do it two daysinarow, I'm
perfectly fine with that. | just want to know that
welll get the same courtesy.

MR. AFFELDT: Y oull get the same courtesy in
terms of scheduling deposition, and if you don't think
you have -- anyway --

MR. HERRON: | appreciate that.
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And specificaly in the case of LULAC
Bellflower, Mary Weaver brought to my attention that she
felt that they had not acted or reported appropriately
or onatimely basis. Sol said if they hadn't done so,
then let's submit a demand letter to LULAC Bellflower,
and we asked for a payback of some amount of money. |
don't remember what the specific amount was at this
time, and that was, you know, an action that we took
administratively.

MR. AFFELDT: We can take abresk here.

(Recess taken.)

MR. HERRON: Weve talked off the record and
stipulated that an objection to certify the state agency
by defendants' attorney or myself, David Herron, shdll
be deemed adopted by both of us so we don't have to
aways say "join." We don' think that's necessary.

Just to make things easier and not to have so much
conversation, well have that stipulation for purposes
of this deposition only.

The other point | wanted to raiseisthat |
understand we're only -- you're only available today.

MR. AFFELDT: That'sright.

MR. HERRON: And if we have to have a second
day of deposition, that will be rescheduled?

MR. AFFELDT: Right.
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Do you need to call Judd Jordan?

MS. KAATZ: I'll call him at the next bresk. |
wanted to let him know whether or not he'd have to come
down and cover the deposition tomorrow.

MR. AFFELDT: Tomorrow is not going to happen.
Oh, for Burnham?

MS. KAATZ: Burnhamisgoing to happen.

MR. AFFELDT: Right.

MS. KAATZ: Good. Perfect.

MR. AFFELDT: Tom Y anger was informed about
this last week. He said that wasfine.

| didn't realize that you were taking the
guote, unquote, lead on defending the state agency
deponents aswell, but | did notify you in my |etter,
which | sent you Friday, about the second day.

MR. HERRON: We're aparty and we've agppeared
at every deposition and we've always been here, and |
didn't get any notice from you at al, and the noticel
did get from you didn't come until Monday. When Tom
told me about thet, | said, that's fine, if that's his
need, we will to accommodate his schedule. For future
purpaoses, it may be hel pful to contact me directly.

MR. AFFELDT: That'sfine.

MR. HERRON: | appreciate that very much.

MR. AFFELDT: I'm going to hand you what's

13 (Pages 46 to 49)




PEBoo~ooswNE

NRNNNRPR R R RER R R R
WNRPOOONOO~WN

Page 50

being marked as Plaintiffs Exhibit 42.
(Exhibit SAD-42 was marked.)

Q. BY MR AFFELDT: Can you identify what thisis,
once you've had achanceto look at it?

MR. HERRON: Y ou just want himto scanitto
seeif heknowswhat it is?

MR. AFFELDT: Correct.

MS. ALTAMIRANO: Again, was this produced by
plaintiffs to us?

MR. AFFELDT: | don't believe so. Thisis
another public document which wasn't produced to us
either.

MR. HERRON: Wasn't requested. Our pointisl|
think that we've asked for all documents that are
relevant. If they're relevant enough to appear as
exhibits at deposition, they're relevant enough to be
produced.

MR. AFFELDT: There's aquestion pending.

MR. HERRON: That's an objection.

Can we have the question reread, please.
Q. BY MR.AFFELDT: Onceyouve had achanceto
look at this, can you identify what this document is?
A.  Wadl, thisisareport that was produced by the

PBoo~ooswNE

NRNNNR R R R DR R
WNRPOOONOO~WN

Page 52

that the inspector general was asking for information
about?

MR. HERRON: Objection. Asked and answeredin
part. Callsfor speculation. Assumesfactsnotin
evidence.

Y ou may respond. If you'd like the question
read back, you can have that done too.

THE WITNESS: Why don't you ask your question
again.

Q. BY MR.AFFELDT: Let meask you -- rephrasethe
guestion.

A.  Okay.

Q. Doyourecdl our discussion before the break

about funding -- lax monitoring and funding for adult
education programs?

A.  Yeah, | generaly recall our discussion before

the break, yes.

Q. Isthisaudit related to those sameissues?

MR. HERRON: Objection. Callsfor speculation.

THE WITNESS: Well, this particular audit is
directly in response to arequest that Senator Haines of
Southern California made to the joint legidative audit
committee with regard to the all ocation of federal adult

24 Cdiforniastate auditor with regard to the Department 24 literacy fundsto CBOs, and the audit, the state audit
25 of Education's administration of the federal adult 25 officelooked at that particular issue, meaning the CBOs
Page 51 Page 53
1 education program asit relates to community-based 1 andfederal ESL citizenship dollars going to CBOs.
2 organizaions. Thisreport wasin response to arequest 2 There are other components to the federal
3 that was made by the joint legidative audit committee. 3 program, such as adult basic ed, ESL and ESL
4 Q. Isthisanaudit of the adult education funding 4 citizenship. There arethree primary componentsto the
5 problemsthat we were just talking about before the 5 adult literacy program.
6 bresk? 6 Q. BY MR AFFELDT: Whenyou were talking with the
7 A. Paticular audit -- just give me asecond here. 7 Sacramento Bee reporter in June of 1998, was that about
8 MS. ALTAMIRANO: May | ask, areyou asking 8 the ESL adult literacy program aswell?
9 Mr. Der toidentify this document or authenticateit in 9 A. Youhaveto show methe article again.
10 someway, or are you just asking him to read what he 10 Q. I'mhanding you Exhibit 41.
11 seesinthe document? 11 A.  Your question again was?
12 MR. AFFELDT: | don't think I've asked him to 12 Q.  Whenyou weretaking to the reporter with
13 authenticateit. | asked himif herecognizesit. 13 respect to the issues being covered in Exhibit 41, is
14 MS. ALTAMIRANO: May | put on the record that 14 that the same adult literacy funding problems that are
15 he's been reading from the document in answer to some of 15 audited in Exhibit 427
16 these past questions as to who prepared the document. 16 MR. HERRON: Objection. Vague and ambiguous.
17 Q. BY MR AFFELDT: Let meask, haveyou seenthis 17 Documents speak for themselves.
18 document before? 18 Y ou may respond if you know.
19 A, Yeslhave 19 THE WITNESS: What | recollect from my
20 Q. Isthisanaudit of the adult education funding 20 conversation with her was she just had questions about
21 issuesthat we were talking about before the break? 21 the OIG investigation and production of documents, and
22 A.  Thisdocument looks largely at the funding of 22 it was primarily about ESL citizenship, because that's
23 CBOsasit rdaesto the ESL citizenship component of 23 what the OIG had requested in terms of production of
24  the federally funded adult literacy program. 24 documents, that was specific to CBOs and ESL
25 Q. Okay. Andthe-- isn't that the same problem 25 citizenship.
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1 Q. BY MR AFFELDT: Andthe gate auditisaso 1 Q. BY MR AFFELDT: That'syour recollection
2 @out ESL funding, correct? 2 reading Ledlie Fausset's letter at R1, correct?
3 A. ESLditizenship funding. Becausethere are 3 A, Yesh
4 three main components to the federal adult literacy 4 Q. Myquestionwas, do you recdl, sitting here
5 program, adult basic ed, ESL, and ESL citizenship, and 5 today, whether or not at the time the Department
6 they werelooking primarily at ESL citizenship. 6 essentialy agreed with the findings in the audit?
7 Now, as| flip through the report, this report 7 MR. HERRON: Independent of what the document
8 could have dedlt with some ESL issues, but | don't 8 maysay?
9 redly have enough time right now to sort of re-review 9 MR. AFFELDT: That'sright.
10 theentire report to say definitively all the aspects, 10 THE WITNESS: No, we didn't -- what | recollect
11 but my recollection was that the state auditor was 11 wasthat we agreed with their recommendationsin terms
12 looking at CBOs and ESL citizenship dallars. 12 of things that we might undertake. We aso disagree --
13 Q. Okay. Andfor therecord, thetitle of the 13 | mean, the report was alittle funny because there was
14 report is Department of Education, colon, lax monitoring | 14  one recommendation for one finding that they made about
15 ledto payment of unsubstantiated adult education 15 the procedure that we were -- that we had undertaken
16 claims, and changesin the program may serioudyimpact | 16 sincespring of 1998. They said our procedure was going
17 itseffectiveness, correct? 17 todeny anumber of CBOsto apply and qualify for
18 A.  Youarereading thetitle of thisreport made 18 participation in the program, and we just sort of
19 bytheauditor general. Thisisnot -- we didn't say 19 thought it wasalittle strange. | mean, we thought
20 this, it'swhat they are saying. 20 that -- you know, we're just implementing procedures so
21 Q. |undestand. And do yourecal if at thetime 21 that we improve administration of the program, and we're
22 that the audit came out, that the Department 22 not trying to make it easier or harder for CBO, we're
23 subsgtantialy agreed with the recommendations made in 23 just trying to do what we thought would be good
24 the audit? 24 administration.
25 MS. ALTAMIRANO: Objection. Calsfor 25 Let melook at thereport. That'swhat |
Page 55 Page 57
1 gspeculation. 1 recollect, but let melook at -- | think therewas a--
2 THE WITNESS: Wéll, normally whenever a state 2 Q. BY MR AFFELDT: My question wasjust
3 audit office produces areport with regard to a 3 independent of the report. | think you've responded.
4 particular agency, they will give adraft copy of the 4 Isit fair to say that the Department's
5 report to the agency. We then have the opportunity to 5 concerns, disagreementsthat it had at the time would be
6 respond, and we submitted aresponse, which | believeis 6 reflected in the comments that are appended to the
7 appended to the report. 7 report?
8 MR. HERRON: Y ou should also look at page 2 of 8 MR. HERRON: Objection. Callsfor speculation.
9 the document because it talks about agency comments. 9 THE WITNESS: Y eah, that would be generally
10 Q. BY MR AFFELDT: My questionis, do you recdl 10 what wewould do, that is, whatever we had concerns
11 whether at the time the Department essentialy agreed 11 about interms of the findings or how they may have
12 withthefindingsin the audit? It'sayesor no 12 characterized what we were doing, we would respond and
13 question. 13 say, thisiswhat we're doing.
14 MR. HERRON: Objection. Callsfor speculation. 14 MR. AFFELDT: I'm going to hand you Exhibit 43.
15 Vague and ambiguous as phrased. 15 (Exhibit SAD-43 was marked.)
16 MS. ALTAMIRANO: And the report speaks for 16 Q. BY MR AFFELDT: Thisisanexhibit that is
17 itsdf and answersthat question. 17 entitled fina draft minutes, California State Board of
18 THE WITNESS: Just give me asecond to read the 18 Education, Friday, October 8th, 1999.
19 cover letter that Ledie Fausset signed. It'son R1. 19 Can | have you look at item 24, please, which
20 The letter that Ledlie signed states, in part, 20 isonthefirst page.
21 that CDE has concerns about the perspective provided, 21 A. Okay.
22 and therefore, in someinstances, the accuracy of the 22 Q. Doyourecdl atending the State Board meeting
23 information provided in your draft audit report. Sowe 23 on Friday, October 8th, 1999?
24 took some exceptions to how the auditor characterized 24 A.  Yes
25 how the program was being run. 25 Q. Didyouintroduce adult education director Joan
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1 Polster to the State Board? 1 Education been the subject of any investigation by the
2 A. Yes |did Whenthey usetheterm 2 federal government with respect to compliance with IDEA?
3 "introduce," | just brought her up to the podium because 3 MR. HERRON: Objection. Vague and ambiguous.
4 | started off the agendaitem, but it was not the first 4 Y ou may respond if you understand.
5 timethat they had seen Joan. 5 THE WITNESS: | would not agree with your term
6 Q. Uhhuh 6 ‘"investigation." The U.S. Department of Education has
7 A. Byintroducing her, | pulled her into the 7 cometo Californiato review how well we are enforcing
8 discussion of the item. 8 federd law, so by their coming they make a site visit,
9 Q. Doyou seewherethe minutes say -- the second 9 they conduct areview. | would not characterize that as
10 full sentence, the CDE essentidly agrees with the 10 investigation.
11 report'sfinding, unquote? 11 Q. BY MR.AFFELDT: Andwhat has the Department of
12 A. That'scorrect. 12 Ed concluded with respect to California's enforcement of
13 Q. Justtobeclear, weretalking about the 13 theDEA asaresult of those monitoring visits?
14 Plaintiffs Exhibit 42, the state audit we were just 14 A. Wha wasthe--
15 looking at, correct? 15 Q.  What werethe conclusions that the Department
16 A. Uhhuh 16 of Ed reached?
17 Q.  Youreshaking your head, but you need to -- 17 A. Federd?
18 A,  Yes 18 Q. Yes Asaresult of the monitoring visits you
19 Q. Thanks. Now that you've seen this document, 19 werejust referencing.
20 doesthat refresh your recollection as to whether the 20 MS. ALTAMIRANO: Objection. Callsfor
21 Department essentially agreed with the findingsin the 21 speculation.
22 date audit? 22 MR. HERRON: Vagueastotime.
23 MR. HERRON: Objection. Asked and answered. | 23 THE WITNESS: Can you specify over what time
24 THE WITNESS: To the degree that we specified 24  period you're referencing?
25 inour response to the auditor's report. 25 MR. AFFELDT: I'm referencing the visits that
Page 59 Page 61
1 Q. BY MR AFFELDT: Andif it wasn't specified in 1 youjugtidentified in your prior answer, but | will be
2 theresponseto the auditor's report, a disagreement, 2 happy to ask a question about that.
3 then you essentially agreed with the remaining parts of 3 Q.  Whendidthe monitoring visits that you
4 theaudit? 4 referenced in your prior answer occur?
5 MR. HERRON: Objection. Callsfor speculation. 5 A. Okay. Thefedscameto Cdiforniain spring of
6 Vague and ambiguous in the use of the term "you." 6 1998, kind of inthe April, June 1998 time frame. They
7 Q. BY MR AFFELDT: Youwere shaking your head. 7 cameand did astevist. They cameto the Department
8 A. Thaiscorrect. 8 of Ed. And| can't -- and they may have gone to some
9 Q. Hasthespecid ed division been the subject of 9 local school districts as part of their site visit to
10 any federd investigation in the time that you've been 10 Cdifornia. And asaresult of that site visit, they
11 there? 11 drafted areport ng how well we are doing our job
12 MR. HERRON: Objection. Vague and ambiguous. 12 or how not well we are doing our job.
13 THE WITNESS: Can you specify what you mean by 13 Q. Infact, there were previous visits as well,
14 ‘“investigation"? 14 werent there?
15 Q. BY MR AFFELDT: Isthat atermthat you're 15 A. Yes. Now, those previous visits, of course,
16 unfamiliar with? 16 occurred prior to my, you know --
17 MR. HERRON: Objection. Harassing. He's asked 17 Q. Tenure?
18 youto clarify the question. That's perfectly fair and 18 A.  --tenure asdepartment superintendent in that
19 within hisrights. Please do so. 19 area, and they had come, you know, going back maybe to
20 THE WITNESS: | mean, you need to specify what 20 theearly -- or late 1980s and in the early 1990s, s0
21 you mean by "investigation" because, | mean, what isthe 21 they made site visits during that time.
22 context of theinvestigation? Isit an investigation 22 Q. Andtherewasadsoavist -- or areport that
23 because of crimina stuff or civil tuff, orisita 23 cameout in 1996 from the Department of Ed as well?
24 monitoring visit, or are they doing a site visit? 24 MS. ALTAMIRANO: Objection asto -- it's
25 Q. BY MR AFFELDT: Hasthe Department of 25 gspeculation. Before histenure.
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THE WITNESS: There have been anumber of
reports. 'Y ou would have to show me the specific report
so | can comment specifically about it, because they've
come out severd -- well, as part of their job, they've
come out to Californiato visit California before my
time and during my time.

Q. BY MR.AFFELDT: Asyou sit here now, it's your
recollection that there were severa reports between the
late '80s and prior to your -- immediately prior to your
tenure from the Department of Education?

A.  Yesah, that'scorrect. Becausein their

report -- for example, the 1998 visit, in their report,

if I recollect, they would make reference to previous
visits that they made, but | don't remember reading all
those reports from the past, but they made reference to
it.

Q.  When did the Department of Education issue its
findings after the spring '98 visit?

A.  Thefedera?

Q. Yes

MR. HERRON: Objection. Callsfor speculation.

Y ou're not required to guess, but if you know
or have areasonably good basis to provide your best
estimate, you should do so.

THE WITNESS: Wéll, they came out with areport
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report itself as to how they characterized what we were
doing or not doing. | mean, what | recollect is--
generally what | recollect is we needed to improve how
we carried out our supervision and enforcement
responsibilities asit relates to federal specid ed
laws.
Q. BY MR.AFFELDT: Asyousit here, itisyour
testimony that you don't know whether or not they
concluded you were failing to comply with the IDEA?
A.  Wadl, see, if you use the term "fail," | would
not agree with the term failed because there were things
that we were doing, at least in spring of 1998 when |
assumed my responsibility, where | would say we were
carrying out our federal responsibilities. Therewere
other areas where we needed to make improvements.
The relationship that the state has with the
fedsisredly one of trying to make surewereadll
doing what we're supposed to be doing under federal law.
So if they point out an areawhere there needs to be
improvement, we try to, you know, comply and do what --
and undertake whatever suggestions that they may
identify or make.
Q. Didthe Federal Department of Education ever
threaten to withhold funding from Californiafor failing
to comply with the IDEA?
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like ayear or ayear and a hdf dfter their visit.

They took their time to issue their report, and | can't
remember the specific date when they issued their report
from their, you know, spring 1998 visit.

Q. BY MR AFFELDT: But it occurredin your
tenure?

A. Y es, that's correct.

Q.  Andwhat did that report conclude?

A.  Thereport generally concluded that the
Department -- the California Department of Education
needed to make improvements in terms of how we are
enforcing federd law, and that there were certain
compliance activities identified in the late 1980s and
early 1990s that still needed to be attended to or
improvements needed to be made.

Q. Infact, the Federd Department of Education
found that Californiawas failing to fulfill its
supervisory responsihilities with respect to ensuring
the IDEA; isn't that correct?

MR. HERRON: Objection. Callsfor speculation.
Argumentative. Vague and ambiguous. The document
certainly speaks for itsdlf. And if you've got it, why
don't you show it to him. Go abit quicker.

Y ou may respond.

THE WITNESS: | would haveto look &t the
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MS. ALTAMIRANO: Objection astotime. Calls
for speculation.

THE WITNESS: Y ou would have to point out some
evidence or documentation about threatening. | don't
know. | can't really answer your question if you use
that term.

Q. BY MR.AFFELDT: Asthe deputy superintendent
overseeing specid education now, it is your
characterization that the Department of Ed was providing
technical assistance as opposed to finding the

Department of -- California Department not in compliance
withthe IDEA?

MS. ALTAMIRANO: Objection. Thequestionis
vague. Could you be specific asto time, whether it's
just under histenure.

MR. AFFELDT: I'mtalking under histenure.

MR. HERRON: Y ou can have the question reread
if you'dlike.

THE WITNESS: Okay. Why don't you.

Q. BY MR.AFFELDT: Isit your testimony that you
don't really know if the Federal Department of Education
had found the California Department of Education notin
compliance with the IDEA?

MR. HERRON: Objection. Asked and answered.

THE WITNESS: | would have to see the report
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1 andreview, again, the report that they submitted to us 1 questionis, without looking &t it, can you recall
2 based on their visit in spring of 1998. 2 whether or not you were found not to be in compliance
3 What | can best recollect right now, without 3 with any aspect of the IDEA?
4 having the document in front of me, was they were 4 A. Now you're saying with any aspect of IDEA in
5 critica of certain aspects of what we were doing or not 5 termsof our supervisoria responsibilities?
6 doing, and they also acknowledged things that we were 6 Q. That'smy question.
7 doing that were -- where we were fulfilling our 7 A. From what | can recollect, there were some
8 responsibilities, because there are many aspects to our 8 thingsthat they found that we were not doing that we
9 federd -- there are many aspects to our enforcement and 9 should bedaing.
10 compliance activities ranging from how we handle 10 Q.  Should be doing as required by federal IDEA
11 complaintsfiled by students or parents with the 11 law?
12 Department of Ed, to how we implement corrective action 12 A.  Of astate education agency.
13 ordered on aloca school district, to how we provide 13 Q. Soyoureagreeing with me, that you were found
14 technica assistance, to how we monitor the 1,000-plus 14  to be not in compliance with some of the supervisory
15 school digtricts on an ongoing basis. Then there was 15 responsihilities of astate agency under the IDEA?
16 theissue of how we -- you know, how we handle specia 16 A. Yes fromwhat | canrecollect in terms of what
17 ed students who are incarcerated in adult prisons. 17 they submitted with their report. And there were other
18 So there were alot of issues that they covered 18 issuesthat they cited us for that we may have disagreed
19 intheir report, and they made, you know, certain 19 with.
20 findings and certain comments, some of which we 20 Q. That'sdl |l wantedto know. Let'stakealook
21 disagreed with and some that we made -- some of whichwe | 21  at the report so you can refresh your recollection.
22 may have disagreed with, and some that we may have 22 (Exhibit SAD-44 was marked.)
23 agreed with. 23 MR. AFFELDT: Thisisbeng marked as
24 Q. BY MR.AFFELDT: My question, again, is, 24 Plaintiffs Exhibit 44.
25 dtting here, without looking at the report, based on 25 Q. Ifyoucouldtakealook at that and then
Page 67 Page 69
1 your current recollection, did the Federal Department of 1 identify it for uswhen you're ready.
2 Education find the California Department of Education 2 MR. HERRON: We object to the use of this
3 notin compliance with the IDEA? 3 document for the same reasons noted with respect to the
4 MR. HERRON: Objection. Asked and answered. 4 other exhibits. It's never been produced in discovery
5 The question before he responded directly to that. 5 andit was requested.
6 Cdlsfor speculation and it's vague and ambiguous. 6 THE WITNESS: Just give me a second.
7 Do you mean any aspect of the IDEA, or whatever 7 MR. AFFELDT: Take your time.
8 itis? 8 MR. HERRON: Take as much time as you need.
9 THE WITNESS: | would haveto look at their 9 Maybe now isagood time to go to lunch. We
10 report given to us, because you're asking me, you know, 10 canreview it over lunch and respond to your questions
11 arewein compliance or not with IDEA in'97 in terms of 11 afterward.
12 our supervisory responsibilities. | would have to look 12 MR. AFFELDT: I'dliketo ask afew questions
13 at thereport and say what is it that they found in 13 aboutit.
14 termsof the different aspects of what we do. 14 MR. HERRON: When do you plan on taking alunch
15 | mean, as| said previously, there were some 15 break? Werenow at 12:30.
16 thingsthat they were not happy with or critical, or 16 MR. AFFELDT: About 1:00.
17 they said conditions that they found in 1998 or in early 17 MR. HERRON: Why don't we take alunch bregk as
18 1991, that some of those conditions had not improved. 18 soon aswere donewith this question and this document.
19 Q. BY MR AFFELDT: So the answer to my question 19 Héscertainly entitled to have lunch on aregular
20 is, no, you can't redly recall without looking at the 20 schedule. That would be my proposd anyway, unless
21 report? 21 there's somereason not to do that.
22 A. | wouldliketolook at the report asto what 22 THE WITNESS: | am hungry. | mean, I'll answer
23 they specificaly said, whether we are in compliance or 23 your question, but if we could take alunch break; it
24 not. 24 would benice. Go ahead.
25 Q. | understandyou'dliketolook at it, but my 25 Q. BY MR AFFELDT: Haveyou had achanceto

18 (Pages 66 to 69)




Page 70

Page 72

1 review the document? 1 families. Sothat'swhy | persondly took some
2 A.  Yeah 2 exceptionsto their report which came out in 1999,
3 Q. |Isthisthefederal Department of Education's 3 becauseit didn't acknowledge some of the things that we
4 follow-up to the spring '98 visit that we were talking 4  had done between 1998 and 1999. Therewasalagtime.
5 about earlier? 5 Q. BY MR.AFFELDT: So you think that you had
6 MR. HERRON: Objection. Callsfor speculation. 6 dready addressed some of their concerns by the time
7 THE WITNESS: Well, there are actudly severd 7 thisreport came out?
8 documentsin this exhibit, and it's -- let me just make 8 A. Yeah
9 referencetoit fromwhat | can see. On page 6 of 29 -- 9 Q. This report, just to clarify, on the bottom
10 let mebacktrack. 10 left-hand corner indicates awebsite address. Isthat
1 MR. AFFELDT: Off the record. 11 the Department's specid ed divison website address?
12 (Discussion held off the record.) 12 A. It appearsto bethat way, yeah, that that's
13 THE WITNESS: I'mlooking a Exhibit 44. It 13 theweb. Youll notethat it says SP branch, because
14 agppearsto methat this might have been taken off of our 14 it -- before | took over the branch, it was called
15 website, but let mejust start with page 3 of 29. At 15 specidized programs branch. Then when | assumed
16 the very bottom thereit states, Honorable Delaine 16 responsibility for the branch, | didn't think that that
17 Eadtin. Thisappearsto bethe cover letter that Judy 17 termwas appropriate for things that we do in the branch
18 Huemann sent to the Department of Ed with the monitoring | 18 so, you know, after consultation with programsin the
19 report appended to her cover letter, and that monitoring 19 branch and with, you know, Delaine Eadtin, the state
20 report starts on page 6 of 29. 20 superintendent, we effectuated a change in the name of
21 And | don't recollect what was the specific 21 thebranch.
22 dateof Judy's|etter to Delaine, but it did come after 22 Q. Toitscurrent name?
23 ther vigt. It took them alittle while to pull 23 A. To its current name.
24 together their report, and it came back in -- sometime 24 Q.  But SPbranch would be the programs under your
25 inspring of 1999. 25 tutdlage?
Page 71 Page 73
1 Now, turning to page 1 of 29, that document 1 A. Nottuteage, but under my areaof
2 from page 1 to page 3 appearsto be aletter that the 2 responsibility, yes.
3 specia ed director, Alice Parker, sent out to the field 3 Q. Andthetitleof thisreport is Caifornias
4 to-- field meaning to local school districts. Andthis 4 monitoring report from the U.S. Department of Education
5 was put on the web because specid ed department puts 5 office of specia education programs, correct?
6 virtually everything on theweb. Thiswas aletter that 6 A. That'scorrect.
7 shesent out to the field to share with them what 7 Q. Andit'sdated April 19997
8 generaly were the comments and findings of the federa 8 A Yes
9 U.S. Department of Education and then what we intended 9 Q. Justtopoint out the other pieces of this
10 todoinresponseto the federa -- you know, to their 10 exhibit, can you confirm that on --
11 report in relationship to their visit of spring of 1998, 11 MR. HERRON: Well gtipulate the document says
12 becausein Alicesletter to the field we talk about the 12 what it says, if that will savetime.
13 quality assurance process. 13 Q. BY MR AFFELDT: Isthis-- page150f 29is
14 If you note on page 1 on solution strategies, 14 appendix A?
15 No. 1, it saysaresearch-based quality assurance 15 A.  Yes, gppendix A, which goes, | guess, from --
16 process. That qudity assurance process was redly our 16 therearetwo appendices, gppendix A and appendix B.
17 monitoring system that was implemented during my watch. 17 Appendix A goesfrom page 15 of 29 to page 26 of 29, and
18 Wed started working on it in 1998, going into 1999, and 18 then appendix B goes from page 26 of 29 to page 29 of
19 wedid not have the benefit of the federal -- the 19 29.
20 federa'sreport to us because it took them ayear to 20 Q. Thoseare appendicesto the OSEP monitoring
21 giveusther report, and in the meanwhile we had 21 report?
22 started working on our qudity assurance process and our 22 MR. HERRON: Objection. Callsfor speculation.
23 focused monitoring and technica systems, and we had 23 Document speaks for itself.
24  made administrative changes to how we handle complaints 24 Q. BY MR AFFELDT: Thoseare appendicesto the
25 and how we provide technical assistance to parents and 25 OSEP monitoring report that starts on page 6?
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1 MS. ALTAMIRANO: Callsfor speculation. 1 about noncompliance either, so you're misconstruing it.
2 THE WITNESS: Well, it appears that, yeah, 2 THE WITNESS: When | -- asyou read thisand as
3 those appendices go with the OSEP monitoring report that 3 | remember how | read this letter the first time when we
4 thefeds gaveto us sometimein 1999. 4 received it severa years back, was that we had done
5 Q. BY MR AFFELDT: Asfar asyouknow, thisis 5 somecorrections. Inthet first sentence there,
6 thereport that the feds gave to you? 6 dthough Cdlifornia has made some progress. And | felt
7 A.  Yedh Yes 7 that we had made progress, that we had done more than
8 Q. Lookingat page4 -- 8 what they wanted to credit us for, but Judy
9 MR. HERRON: Before you move on to a new topic, 9 characterized it as continuing noncompliance. Wll,
10 | proposewegotolunch. It'snow 12:42. The deponent 10 it'snoncompliance in what area versus what we werein
11 hasindicated he's hungry. He hasaright to eat. 11 compliance with. So | wouldn't agree with you if you
12 Weve been going now for over an hour, so can we take 12 wereto say we were in noncompliance on all issues on
13 our bresk now? 13 4l responsibilities.
14 MR. AFFELDT: I'd liketo finish asking 14 Q. BY MR.AFFELDT: | didn't ask if you werein
15 questions about this documen. 15 noncompliance on al responsibilities.
16 MR. HERRON: If it only takes afew minutes, 16 My question is, does this refresh your
17 that'sfine, otherwise we need to take a break for 17 recollection that you were found in noncompliance by the
18 lunch. 18 fedsin spring of 19997
19 Q. BY MR AFFELDT: Let'scontinuefor nowandyou | 19 MR. HERRON: In any aspect of the program?
20 let meknow if -- 20 THE WITNESS: W, your question --
21 MR. HERRON: I'mjust saying if you're not done 21 MR. HERRON: Wédl, objection. Vague and
22 infive minutes, then we're going to take a break on our 22 ambiguous. Asked and answered. Calls for speculation.
23 own. Thisisarequest for the benefit of the deponent. 23 Document spesks for itsdlf.
24 You cant try to get him tired and make him fatigued. 24 MR. AFFELDT: I'm asking about your
25 Q. BY MR AFFELDT: Wereon page 4, and the 25 recollection.
Page 75 Page 77
1 second paragraph reads, dthough the Cdlifornia 1 MR. HERRON: Separate of the document?
2 Department of Education has made some progressin 2 Separate of the document, John?
3 correcting some of the deficiencies identified in the 3 Hée's not responding.
4 1996 report, the office of specia education programsis 4 MR. AFFELDT: Y ou have the question.
5 deeply concerned about continuing noncompliance, most 5 THE WITNESS: | think that paragraph speaks for
6 notably the California Department of Education's 6 itsdf. Andasl recollect andas| readit, | disagree
7 continuing failure to exercise its generd supervisory 7 with how Judy characterized what we were doing and what
8 responsibility over local schoal digtrictsin this 8 wewere not doing, because | put greater weight on the
9 date, including ensuring that local school districts 9 progressthat we had made and the changes that we were
10 correct identified deficienciesin atimely manner. As 10 implementing in 1999, as| testified and stated earlier
11 aresult of thisfailure by the Cdifornia Department of 11 about the development of the quality assurance process,
12 Education, serious deficiencies have been dlowed to 12 whichwas and isavery substantia effort on our part
13 exist for anumber of years, impacting services for 13 tocarry out our supervisoria responsibility to enforce
14 children with disabilities. The office of specid 14 federd law.
15 education programs has documented many of these 15 Q. BY MR AFFELDT: You're not disputing that you
16 continuing deficienciesin its prior monitoring reports 16 werefound in noncompliance for carrying out your
17 of the Cdlifornia Department of Education of 1988, 1992 17 supervisory responsibility, are you?
18 and 1996. The June 1998 follow-up visit documented that 18 MR. HERRON: Objection. Vague and ambiguous.
19 many previoudly identified problems remain uncorrected, 19 Misstates prior testimony. Misstates the testimony.
20 unguote. 20 MS. ALTAMIRANO: The document.
21 Doesthat refresh your recollection asto 21 THE WITNESS: Asl| dtated before, they found --
22 whether or not the feds found you in noncompliancein 22 | mean, that paragraph speaks for itself. The report
23 spring of '99? 23 found usto be noncompliant on some issues, and on other
24 MR. HERRON: Objection. Asked and answered. 24 issues| think we were in compliance.
25 The document speaksfor itself. Doesn't say athing 25 MR. AFFELDT: Why don't we take abreak here.
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MS. ALTAMIRANO: Beforewe go, | just want to
put on the record that we would object to continued
guestioning in this area, specia education, whichis
not a part of this lawsuit at al.

(Lunch recess taken.)
Q. BY MR. AFFELDT: Mr. Der, did you have an
opportunity to look over Exhibit 44 over lunch at al?
A. No, | didn't.
Q. I'm on page 4 again, and we had read the second
paragraph on page 4 in which the letter, in part,
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characterized what we have or have not done, because |
felt then, and | continue to fed, that they did not

give us adequate credit for what we had, in fact,
achieved.

Q.  Whenyou tak about what you'd achieved, are
you referring to the implementation of the quality
assurance program?

A. That's correct, plus other administrative

action that we had taken to address the processing of
complaints filed with the Department.

11 accuses the Department of failing to ensure that local 11 Q.  That would be complaints concerning specid ed,
12 school districts correct identified deficienciesin a 12 the provision of specia education under the IDEA?
13 timely manner. 13 A. That's correct, where individual students or
14 Is that something that you would agree or 14 parentsfile acomplaint with us alleging that their
15 disagree with? 15 child'sloca school digtrict or local school has not
16 MR. HERRON: Objection. Vague and ambiguous. | 16 provided the services required or has not carried out
17 Misconstrues the document. Assumes factsnot in 17 ther responsbility in an appropriate way.
18 evidence. 18 Q. Do you seeon thefifth paragraph, the last
19 MR. AFFELDT: Y ou can answer. 19 paragraph on that page, the first sentence whereiit
20 THE WITNESS: Can you restate? 20 says, asnoted above, one of the biggest barriersto the
21 Q. BY MR. AFFELDT: Would you agree with that 21 Cdlifornia Department of Education's achievement of
22 statement? 22 compliance has been itsfailure to identify
23 A, That? 23 noncompliance in school digtricts and ensure that they
24 Q.  That the Department failed to ensure that local 24  correctit?
25 school districts correct identified deficienciesin a 25 Do you see that sentence?
Page 79 Page 81

1 timey manner. 1 A. That'scorrect. | seeit.

2 A.  Widl asl stated previoudly, | disagree with 2 Q. Doyou adso disagree with that sentence?

3 how the feds characterize what we have or have not done 3 A. As| stated before, they state one of the

4 in-- with regard to our responsihilities. 4 biggest barriers to Cdifornia Department of Education's

5 This paragraph that you make reference to, it 5 achievement of compliance has been itsfailure to

6 doesn't say "fail," it just saysis deeply concerned 6 identify noncompliance in schooal districts and ensure

7 about continuing noncompliance. I'm sorry, you're 7 that they correct it, and | fdlt at the time that we

8 right. Let mejust. 8 received thisletter that we had ingtituted procedures

9 Most notably the California Department of 9 and programs to address that, so | would not agree with
10 Educstion's continuing failure to exercise its genera 10 themto say that it's failure to identify noncompliance.
11 supervisory responsibility over local school districts 11 We had systemsiin place there where we could
12 inthis state, including ensuring that local school 12 identify noncompliance. | mean, oneindication of
13 districts correct identified deficienciesin atimely 13 noncomplianceisindividual complaintsfiled by
14 manner. 14 individual students. Anindividua complains. If it's
15 And as | stated before, | disagree with how 15 sustained, it would be an indication of noncompliance.
16 they characterize what we're doing, but that's what they 16 Andif were processing these complaints and we make a
17 clam. 17 finding that there's merit to the complaint, we havein
18 Q. Iunderstand. Do you disagree with their 18 place asystem to identify noncompliance. | mean, |
19 conclusion that the Department of Education had failed 19 bdieved then and | believe now that that statement is
20 toexerciseits supervisory responsibilities over school 20 far too sweeping.
21 digrictsat alevd of compliance with the IDEA? 21 Q. Doyouseeinthe-- at the bottom of your page
22 A. At the time that they submitted this cover 22 4, thelast sentence starting off, in aletter dated
23 |eter to us, and given what we had achieved between 23 February 18, 1999, the Cdifornia Department of
24 their spring 1998 visit and the time that we received 24  Education provided updated information showing that it
25 thiscover letter, | disagreed with how they 25 needs 16 full-time equivalents to effectively monitor
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specid education compliance, but that it currently has
only seven full-time equivalents?
A.  Yes | seethat.
Q. Isthat aletter that you can produce for usif
we ask for it?

MR. HERRON: He's not going to respond to that.
Y ou want to ask for it, ask for it and I'll let you know
whether or not we're going to produceit. If you want
to ask him where the document is, if he's seeniit,
that's fine. But the issue whether or not it can be
produced is not for him to respond to.
Q. BY MR.AFFELDT: Areyou familiar with that
letter?
A.  Youknow, | would have to take alook at that
letter because we have, you know, ongoing communication
with the federa office of specia education programs,
and that letter, | would haveto teke alook at it and
see what did we say in that particular letter.
Q. Do you have any recollection of that |etter,
reading this sentence?
A.  Generaly speaking, we can dways use more
staff to do compliance work, to help -- you know, to
help local schoal digtricts, give them technical
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February -- I'm referring to the 1999 letter and I'm
reading from the top of page 5 and it sates, quote, in
that same letter, meaning the 1999 |etter, the
Cdlifornia Department of Education also stated that,
one -- and then it goesforth.

| mean, this paragraph gives me an idea of what
was in the February 1999 letter, but for meto redly
recollect what specifically wasinit, | would need to
see acopy of it to respond to your question.

Q. BY MR.AFFELDT: Would you agreethat having
sufficient personnel to monitor the districtsisa
critical piece for any monitoring system --

MR. HERRON: Objection. Vague and ambiguous.

MR. AFFELDT: -- over agtate education
program?

MR. HERRON: Objection. Vague and ambiguous.
Cdlsfor speculaion. Callsfor alega conclusion.
Asking him to go beyond his personal knowledge and
therefore improper.

MR. AFFELDT: Y ou can answer.

THE WITNESS: Ask your question again.

Q. BY MR.AFFELDT: Under the programsthat you're
supervising, would you agree that it's important to have

24  assistance or whatever. 24 enough personnel so that you can monitor the effective
25 Q. Myquestionwas, do you have any recollection 25 implementation of those programs?
Page 83 Page 85
1 of that letter sitting here today? 1 MS. ALTAMIRANO: Objection. Which programs?
2 A | don't have a specific recollection of that 2 MR. AFFELDT: Y ou can answer the question.
3 letter. Asl stated earlier, | would need to take a 3 THEWITNESS: Yes. | mean, it'sdwayswiseto
4 |ook at the letter to see what we stated in that letter. 4 have adequate staffing to do our work, to carry out our
5 Q. But at least, according to that letter, as of 5 responsiilities.
6 February 18th of '99, the Department itself was saying 6 There areideal situations where you have
7 that it was understaffed in terms of monitoring the 7 adequate staffing, there are times when you have less
8 school didtricts, right? 8 thanadequate. But if you have less than adequate, that
9 MR. HERRON: Objection. Assumesfactsnotin 9 does not mean that we are not identifying noncompliance
10 evidence. He'sdready said he didn't see the letter, 10 inthefield, because given the staffing that we do
11 sohecan't possibly answer what the letter says. He 11 have, we are identifying noncompliance or addressing
12 can answer if the document placed before him says what 12 matters of noncompliance among locd school districts.
13 theletter said. You're caling for him to speculate, 13 Q. BY MR.AFFELDT: Have you had adequate staffing
14 and | object on that ground. 14 inyour tenure to monitor specia education compliance
15 MR. AFFELDT: That'sal my question did ask. 15 bylocd school districts?
16 MR. HERRON: No, your question asked himwhat | 16 MR. HERRON: Objection. Vague and ambiguous.
17 theletter said, and he said he hasn't seen it so he 17 Callsfor alega conclusion. Callsfor speculation.
18 can't possibly respond. 18 MR. AFFELDT: Y ou can answer.
19 THE WITNESS: Asl sad before, | need to see 19 THE WITNESS: Well, it's my sensethat if the
20 theletter. I'm not saying that | haven't seen the 20 legidature -- let me answer your question in thisway,
21 letter, but | would need to see the letter to see what 21 the state legidature determines how many dollars we can
22 we stated in that |etter, because this paragraph here at 22 spend out of the federal grant in special ed to
23 the bottom of page 4, going to the top of page 5, 23 Cdliforniaon state operations, and state operationsin
24 referenced that letter and -- well, this paragraph 24 thisinstance would be dollars alocated specificaly to
25 speaksfor itself. That same letter, meaning 25 the California Department of Educetion to carry out our
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1 supervisory responsibilities under federd law. 1 withinthe 60-day timeframe. Soweweredoingitin
2 And it's my belief that the legidature can 2 certain complaints, and we were probably not doing in
3 probably alow ahigher level of dollarsto cometo the 3 some other complaints because we didn't have enough
4  Cdlifornia Department of Education so that we can hire 4 ¢affing, but we were -- for what we were able to
5 more gtaffing to do our work, but for whatever reason, 5 handle, we processed those complaints.
6 they have -- thelegidature and the governor have made 6 Q. BY MR AFFELDT: Soyou did the best you could
7 acertain determination as to the amount of dollars and 7 with the staff that you had?
8 the number of positions we are alowed to carry out our 8 MR. HERRON: Objection. Misconstrues prior
9 work under the federal program. 9 testimony. Vague and ambiguous. Vagueasto time.
10 Q. BY MR AFFELDT: And based on your experience 10 THEWITNESS: Wdll --
11 andtenurein your position, isit your view that you 11 MR. HERRON: Argumentative.
12 have had an inadequate number of personnel to monitor 12 MR. AFFELDT: Strikethat.
13 digtrict compliance with the IDEA? 13 Q. That addressesthe system for resolving Part B
14 MS. ALTAMIRANO: Objection. Calsfor alegd 14 complaints. Thefirst part of the sentence had to do
15 conclusion. 15 with adequately staffing the special education
16 MR. HERRON: Callsfor speculation. Asked and 16 monitoring systems.
17 answered. Vague and ambiguous. 17 Would you agree that the Department of
18 Y ou may respond if you can. 18 Education did not have sufficient funds?
19 THE WITNESS: Wéll, it's my opinion that we 19 A. Ifyoulook at that first full paragraph on
20 could use more staffing than what has been permitted by 20 page5 of 29, the paragraph speaks for itself, because
21 thelegidature and the governor to carry out our work. 21 wego beyond. The second sentence, and | quote --
22 | mean, we -- for the staffing that we have, | fedl 22 beginning with the third sentence of the paragraph --
23 srongly that we are carrying out our responsibilities 23 for yearsthe state has chosen to retain only afraction
24 under federal law. And if we had more steffing, we 24 of the amounts permitted by IDEA for administration and
25 could do more. 25 other state-level activities. Asexplainedinthe
Page 87 Page 89
1 Q. BY MR AFFELDT: Thefirst sentence of the next 1 satesPart Grant B award letter for fisca year 1998,
2 paragraph on page 5 says, the Cdlifornia Department of 2 thedateisauthorized to set aside up to $78,548,137,
3 Education has reported it does not have sufficient funds 3 approximately 20.8 percent of the total grant, for
4 to adequately staff its special education monitoring 4 dae-levd purposes. Insharp contrast, the sateis
5 system or its system for resolving Part B complaints. 5 retaining only 7.27 percent of the grant for state-level
6 Would you agree with that characterization of 6 purposes. While Part B permitsthe California
7 the Department of Education's position? 7 Department of Ed to retain for state-level purposes less
8 MR. HERRON: Objection. Vague and ambiguous. 8 thanthefull amount alowed, the Caifornia Department
9 Cdlsfor speculation. Vagueastotime. Cdlsfor a 9 of Education must ensure that a sufficient amount of
10 lega conclusion andisirrelevant to this case since 10 federa and state monies are allocated to ensure that
11 dll of these questions deal with the special education 11 its monitoring and complaint management systems are
12 monitoring system and program that are not at issue. 12 €ffectivein the timely identification and correction of
13 But you may respond nonetheless. 13 noncompliance. The state's continuing failure to do so
14 THE WITNESS: Okay. At thetimethat this 14 hasbeen one cause of its continuing failure to meet its
15 letter was written, the matter of our processing of 15 genera supervision responsibility under Part B.
16 complaints was an issue of concern that had been 16 | mean, this paragraph speaks for itsdf in
17 identified over time, and we felt -- | felt -- if | 17 that the State has allowed only a certain amount of
18 recollect correctly, a that time that | received this 18 ddllars, even though it doesn't state their position, a
19 letter, | felt that we were making progressto movein 19 certain amount for State operation for usto carry out
20 that area, but we probably could have used more staff so 20 our work.
21 we could process these complaints within the 60-day time 21 Q. Soaeyouagreeing that -- that may bethe
22 lineunder federal law, because that's what we're 22 explanation, but do | take your answer to agree that you
23 supposed to do under federal law. 23 didn't have enough personnd to carry out the state
24 Once acomplaint isfiled, we need to conduct 24 monitoring of districts?
25 aninvestigation and come to some kind of conclusion 25 MR. HERRON: Objection. Asked and answered
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three times, and he doesn't have the faintest idea what
you understand.

THEWITNESS: Asl| stated before, it would have
been nice to have had more staffing to carry out our
activities.

Q. BY MR.AFFELDT: Did you or the Department
dispute any of the findings and conclusions that are
contained in this report?

MS. ALTAMIRANO: That's acompound question.
Objection.

MR. HERRON: Callsfor speculation. Vague and
ambiguous in the use of the word "dispute.”

THEWITNESS: | cannot at this moment recall
what our specific response was to this letter. Normally
we would write aresponse or we would have a discussion
with them.

There were anumber -- there was a series of
communications with the feds. | would have to look at
thefileto look at what we may or may not have done and
what were some -- what was some subsequent action,
because this particular report that we got in 1999 --
this particular report that we got in 1999 led to a
series of discussions that we had with the feds about
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receiving the funds for 1999, 2000.

Q. Okay.

A.  Anditwas understood that these conditions

were to cover the 1999, 2000 year, for a one-year

period, and it specifies certain activities that we

would take and reporting activities that we would engage
in with the federal, so -- and they had specific

activities that we were to undertake.

Q. Andyou agreed to those activities in order to
receive the federa funding for that year?

MR. HERRON: Objection. Argumentative. Cdls
for speculation. Vague and ambiguous. Irrelevant to
the case.

THE WITNESS: | haveto go back and look at the
file as to what was the written communication, because
the feds give us agrant award letter, and right now |
don't remember al the letters and forms that wefill
out that we have to give to them and then when the
specid condition is, you know, when it was agreed to.
Because we went through an extensive discussion with the
feds about the contents of the specid conditions
because it was a give-and-take situation, it was not a
situation where they said you're going to do thisand

24 our activitiesin the year 1999 and 2000, and this 24 there's no room to discuss what these conditions are.
25 particular report that the feds gave us could have gone 25 Q. BY MR AFFELDT: You mentioned earlier the
Page 91 Page 93
1 inseverd directions. One wasto have acompliance 1 deveopment of an improved complaint processing
2 agreement, another was to have no agreement whatsoever, 2 procedure and adso the quality assurance program as
3 and athird wasto have specia conditions attached to 3 measuresthat the Department took to improve compliance
4 our '99, 2000 activities. 4 inloca -- throughout the state.
5 Again, | would have to look at the file to look 5 Arethere any other elements or steps that the
6 at both written and any other kind of notations of the 6 Department took to improve compliance with the IDEA
7 communications that we had with the feds, but what we 7 throughout the state?
8 ended up with was a set of special conditions that were 8 A. Yes After IDEA '97 wasenactedin 1997, the
9 agreed to by the California Department of Education and 9 satelegidature enacted AB 602, which was known at
10 the Federa U.S. Department of Education asit related 10 that time asthe specid ed reform bill that clarified
11 01999 and 2000 activities. 11 funding issues, how we distribute specid ed dollarsto
12 | mean, | have to go back to the file to check 12 the specia education local planning area entities,
13 tomakesurethat | have al my yearsin theright 13 SELPA.
14 sequence, but at least as I'm sitting here, that's how | 14 And aso that particular piece of legidation
15 kind of recollect it without having al the -- you know, 15 gpecified some new rules and procedures on how we
16 thefileinfront of me. 16 consider and how the State Board approves or disapproves
17 Q. BY MR AFFELDT: When you say specia 17 local plansfor specia ed submitted by the SELPAsto
18 conditions attached to the funding, do you mean that 18 the State of Cdifornia
19 therewere certain conditions that the California 19 So that -- and | have to look through thefile.
20 Department of Ed had to fulfill in order to receive the 20 |think it was-- AB 602 was enacted in either -- it was
21 Part B funding from the federal government? 21 enacted dfter the federal IDEA of '97. | can't remember
22 A. No. 22 ifitwaslate'97 or sometimein 1998. Actually, it
23 Q.  What doyou mean? 23 hadto have beenin late 1997 because | was till in my
24 A.  Wédl, excuse me, yes, those conditions that we 24 previous position of -- yeah, | was still in my previous
25 agreed to were part of our overall agreement for 25 position, | believe, of deputy superintendent for
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1 externd affairs. 1 thereareabout 22 to 26 dementsthat we are checking
2 Q. Anyother stepsthe Department took to improve 2 thelocd plan for in terms of their compliance with
3 compliance with the IDEA during your tenure? 3 federd and state law.
4 MR. HERRON: Objection. Callsfor speculation. 4 So, anyway, in the mgjor components of the
5 Vague and ambiguous. 5 quality assurance process, if we find noncompliance,
6 THE WITNESS: As part of our quality assurance 6 thenweinvoke corrective action, technica assistance,
7 process, we got some legidlative support for our focus 7 follow-up to those instances of noncompliance.
8 monitoring component of the quality assurance process. 8 Thenif aloca school district does not
9 Q. BY MR AFFELDT: My question aready included 9 correct its problems, we invoke sanctions, either
10 the QAP and the approved complaint processing, sobeyond | 10 monetary sanctions or go to court to seek awrit to
11 the QAP or complaint process. 11 compel alocal school digtrict to do what they're
12 A.  Oh, anyothers? 12 supposad to do.
13 MR. HERRON: Same objections. 13 Q. BY MR.AFFELDT: Andthisquality assurance
14 THE WITNESS: | can't -- | mean, nothing comes 14 program that's been developed, wasthat, at least in
15 tomind right now to answer your question. 15 part, developed in response to the federa Department of
16 Q. BY MR AFFELDT: Okay. Canyou explaintome 16 Education'sreview of the California Department of
17 what the quality assurance process, or maybe we can call 17 Education specia ed compliance problems?
18 it QAP for short, consists of? 18 A.  What doyou mean by "problems'?
19 MR. HERRON: Presently? 19 Q. Everythingthat'sin Plaintiffs Exhibit 44
20 MR. AFFELDT: Yes. 20 that identifies problems with the state's IDEA
21 THE WITNESS: Y ou know, the quality assurance 21 compliance.
22 process has severa main components that form our work 22 MR. HERRON: He can't certainly answer that
23 inidentifying noncompliance. One, we have the 23 question unless he's given an opportunity to read each
24 complaints, two, complaints investigation and making 24 and every page of that document, so if that's how you
25 findings. Too, we have our focus monitoring wherein we 25 want to phraseit, great, why don't we take a bresk and
Page 95 Page 97
1 gointoadistrict, asdected district, and do avery 1 well read the entire document. | object as vague and
2 intensereview of their data, policies and procedures 2 ambiguous and vastly overbroad and say that it would be
3 based on what they submit to us, and then what we then 3 awasteof our time.
4 observe when we go out into the field. 4 Q. BY MR AFFELDT: Thequestionis, wereyou
5 We aso had -- another component would be our 5 developing the QAP in response to Plaintiffs Exhibit
6 CCR, our coordinated compliance review that we conduct 6 44?
7 onall digricts, and there's a component part in the 7 MR. HERRON: Objection. Callsfor speculation.
8 CCR that relatesto specia ed. 8 Vague and ambiguous. Assumes facts not in evidence.
9 And then the fourth component would be the 9 Cadlisfor alegd conclusion. Irrelevant to the case.
10 local plansthat SELPAs submit to the California 10 THE WITNESS: The QAP was developed in response
11 Department of Education, plansthat are reviewed by the 11 tothehistoric -- or what | would consider to be the
12 State Board, at least -- you know, that are reviewed by 12 previous-- pre-1998 visits made by the feds to
13 the State Board. 13 Cdifornia They made their visit in spring of 1998,
14 And the other component would be any other 14  but before we even got their report, which we received
15 findings or information that we would get out of the 15 in 1999, we were aready doing -- we were developing and
16 McGeorge hearing office, because we have a contract with 16 crafting the quality assurance process.
17 McGeorge Law School where we would do due process 17 Q. BY MR.AFFELDT: Wereyou doing that in
18 hearings and mediation under contract with the 18 responseto the previous fed visits starting in 1998 and
19 Cdifornia Department of Education. 19 going through 1996 when you took over?
20 So those are the mgjor elementsin which we 20 MR. HERRON: Objection. Callsfor speculation.
21 identify noncompliance. And then if we identify 21 THE WITNESS: No, | did not take over in 1996,
22 noncompliance, then the next tool would be corrective 22 | took over in the spring of 1998.
23 action and technical assistance to local schoal 23 MR. AFFELDT: The previous fed visits.
24 districts. 24 MR. HERRON: Same objection. Vague and
25 And | should aso add that in theloca plan 25 ambiguous.
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THE WITNESS: It was generally in responseto
fed visitsin the late 1980s and early 1990s.

MR. AFFELDT: Let me hand you what we will mark
as Plaintiffs' Exhibit 45.

(Exhibit SAD-45 was marked.)

MR. HERRON: 1I'm going to object to the use of
this document for the reasons noted with respect to the
other exhibits introduced today.

What would you like him to do, read the whole
thing, or seeif herecognizesit, or what?

Q. BY MR.AFFELDT: Canyoutdl meif you
recognize this document once you've had a chance to look
ait?

A.  Thisappearsto be taken off of our web, and |
don't see everything before the specia ed division puts
things on the web, so | don't know when this was placed
on the web.

Q. Doyou seeonthefirst page, upper right-hand
corner it says, thisweb page was developed, updated on
2/28/00?

A.  Wheredoyou seethat? Oh. It'scovered with
asticky.

Q.  Poor placement by plaintiffs counsdl of the
exhibit sticker.

A.  Yeah, | seethat, February 28th.
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how do you want to proceed, change your question or have
him read it?

MR. AFFELDT: Y ou can take your timeto look at
it. | haven't asked him to verify every word.

MR. HERRON: Let's have the question reread.

Q. BY MR.AFFELDT: Doesthisreflect the QAP, or
is this something that some third party snuck into the
CDE'swebsite?

MR. HERRON: Objection. Compound. Harassing.
Irrelevant. If your question iswhether or not it
relates to the QAP, helll answer that question.

THE WITNESS: | would hopethat athird party
didn't put it onto the web. Wewould be in big trouble.

MR. HERRON: Let'swait for his question.

THE WITNESS: What was your --

Q. BY MR. AFFELDT: Isthisthe Cdifornia
Department of Education's specia ed monitoring and
oversight plan, which isthe title on the document?

THE WITNESS: Wéll, let me -- how do you --

MR. HERRON: H¢'s perfectly fine with you
reviewing the document to the extent you need to. Don't
feel the need to talk.

MR. AFFELDT: Take your time.

THE WITNESS: Okay. This document in Exhibit
45 generally describes what we do in aquality assurance
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Q. Andisthat generaly how the Department notes
when they've updated their web pages, by making some
notation on the first page?

MR. HERRON: Objection. Callsfor speculation.
Assuming he's aweb master.

THE WITNESS: | don't redlly know because |
don't handle the web pages. | don't handle the web
pages. And that's been an issue within the Department
astowhat are rules and procedures for putting things
on and off the web, and we have actudly engaged in a
whole study about what are proper procedures abouit that.

So now, going to this, again, I've not looked
up the web and personaly looked at the specia ed web.
Soif thisiswhat they've put on there, then that's
what they've put on there.

Q. BY MR. AFFELDT: Reviewing the contents of the
document, does it appear to accurately describe the
components of the California Department of Education's
specia education monitoring and oversight plan?

MR. HERRON: Before he's going to respond to
the question, he's going to read each and every page.

If you want him to do that, that'sfine. It'sawaste

of time and it's got nothing to do with this case.

We're not going to have him answer the questions without
giving him an opportunity to review the document. So
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process with these caveats and conditions.

As| look at this document, this document was a
negotiated document between the California Department of
Education and the U.S. Department of Education, and it
was worded in this way because, if you recall what |
stated earlier, after we received their report in 1999
of their visit in 1998, we engaged in avery, very,
very, very extensive conversation with the feds about
the contents of our federal -- our federa -- of the
specid conditions to the grant year.

Now, | don't know if that updated thing is
accurate or not, but if you look at the document, this
document, we went through different iterations with the
feds and when we came out with this document, for
example, the historic perspective -- and I'm trying to
remember what exactly happened -- but this historic
perspective section on page 4, | think, of 7 --

MR. AFFELDT: Page numbersareinthelower --

THEWITNESS: Y esh, on the lower left, but on
my copy it doesn't show what of 7.

But on that page, it looks like page 4, there's
asection called historical perspectivein California,

Part B, corrective action plan. What | recollect now is
that we engaged in extensive discussion with the feds
where we were going to put that section, either at the
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beginning of this document, at the middle or at the end.
It became a point of extended conversation, and | have
to go through my notes to remember what was the
rationale and what was the compromise.

And furthermore, if you look at the last two,
three pages, those are the special conditions during --
you know, specified for the 1999, 2000 school year. So
| would say generally this describesit at that period
in which we were negotiating with the feds.

And, again, | repeat myslf, one of the big
points of debate between us and the feds was they were
not giving us appropriate credit for compliance
activities that we had undertaken, and it took usalong
time to get this document with the kind of language that
| think, you know, isthere.

Because if you note, in the very first sentence
of this document it states, in May 1999, after 15 months
of planning with stakeholder groups, the California
Department embarked on the implementation of a qudity
assurance process.

Well, see, that 15 months, if you count back 15
months from May 1999, that's when | took over my current
position. And that's when we started thiswhole QAP.
So how we characterize it, what credit they gave to us
was apoint of contention between us. Now, you could
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Q. BY MR.AFFELDT: Isn't the McGeorge piece
encompassed within .3 on page 2 there, which is
complaint investigations?
A. No. Atthetimethat we were negotiating with
the feds when we talked about complaintsinvestigation
and complaints management, we were referring to the unit
that is housed in the special ed division at the
Cdlifornia Department of Education. We did not fold the
McGeorge -- fold the McGeorge part into it.
Q.  What wasyour rolein the negotiations?
A. | waspresent throughout the negotiation that
we had when the California Department of Education
indicated to the feds that we would not enter into a
compliance agreement with them, but that we would
entertain specia conditions.

We had avery extended conversation with the
feds prior to negotiating this, and | was part of -- |
was party to those discussions as to what would be the
parameters of what we would discuss when we actualy sat
down to discuss what we were going to do for '99, 2000,
because we did not have a consensus with the feds asto
compliance agreement, no compliance agreement, specia
conditions or some other thing for 1999, 2000.
Q. Sothefedswanted acompliance agreement?

MR. HERRON: Objection. Callsfor speculation.

©CoOoO~NOULE, WN P

NNNNNPEPRRRRRRERRE
RONPQOQOWONOUNWNERO

25

Page 103

say it'saword of semantics between us and the feds,
but that was the nature of the negotiation of the
specid conditions.

And now, thisis generaly what was produced in
terms of a document between the Department of Education
at the Cdifornialevel and the federal Department of
Education. But since that time we have come to the
recognition -- remember, | talked about there were five
elements. | threw in the findings and whatever
information that we get out of McGeorge, because
McGeorge is not mentioned in that particular document.

So in answer to your question doesthis
accurately reflect, well, a that time this reflects at
that moment, but today we have acknowledged and have
included in our description of the quality assurance
process the M cGeorge component as one of the mgjor
components of the quality assurance process.

Q. BY MR.AFFELDT: Just to clarify, the McGeorge
component is the due process hearings that the
Department has contracted out for?

A.  Yesh, that's correct.

Q. Thatisnotincluded or encompassed within .3

near the bottom of page 2, which is complaint
investigation and complaint management activities?

MR. HERRON: Page 2?
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Vague and ambiguous. Calsfor alegal conclusion.

Y ou may respond.

THEWITNESS: Y ou know, | don't recall
specifically what -- how they phrased it, what they
said. | redly haveto look back at -- let me think.
It'sjust my recollection now, and | would haveto go
through my files and calendars. Thisis 2001, right?

MR. AFFELDT: Yes.

THE WITNESS: Now you're jogging my memory. In
fall of 1999, after we had gotten the report from the
feds of their visit of 1998, inthefall of 1999, before
| took a vacation with two of my three childrento go to
Asia, there was a big discussion between us and the feds
about a compliance agreement or not. And right before |
went on the airplane, | participated in adiscussion
about what wasiit the feds wanted or what they did not
want, because there was some misunderstanding between
what they wanted and what we thought they wanted, and |
tried to straighten that out.

After | came back, certain parts of it did, in
fact, clarify itsdlf. And then we continued the
conversations with the feds, so that by spring of 2000
when this document was agreed upon or developed, we had
abetter sense as to how we were going to proceed with
that year. Actualy, my dates might be wrong because if
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1 thiswas-- no, I'mright. Becausewe did not sign off 1 wasthereadl thetime, or pretty much dl thetimein
2 onthegrant agreement in summer of 1999 because we had 2 thenegotiations.
3 adisagreement with the feds, so everything was sort of 3 Q. BY MR AFFELDT: Who wasthere negotiating for
4 hedin abeyance until we could resolve what route we 4 thefedera government?
5 weregoingtogo. Andweredly did not resolveit 5 MR. HERRON: Objection to the extent it cdls
6 until spring of 2000, and we were wdll into the '99, 6 for speculation. Irrelevant to the case.
7 2000 year. ‘ 7 THE WITNESS: What | can kind of remember was
8 Because in this specid condition it talks 8 Larry Ringer, Ruth Ryder, R-y-d-e-r, Frank Lopez, and
9 about, for example, in A, overd| supervision and 9 Jolita(ph.) somebody. | forget Jolita's last tame, but
10 monitoring system identifies and correctsa 10 she'sfrom Kentucky. Sheworksin Washington, D.C., but
11 noncompliance, on .2 there it states, you know, 11 she'sfrom Kentucky because she speaks with an accent.
12 Cdifornia Department of Education will demonstrate that 12 That'show | remember Jolita.
13 it, .2, has, during the 1999, 2000 school yesr, 13 MR. HERRON: I'm pretty sure that his question
14 conducted at least 18 randomly selected verification 14 didn't ask for that information.
15 reviewsand initiated at least 8 facilitated and 13 15 THEWITNESS: I'm sorry.
16 collaborative reviews. So that sort of put forth what 16 Q. BY MR AFFELDT: Wasthere anyone ese fromthe
17 weweregoing to do for 1999, 2000. 17 federa government?
18 And | just want to repeat mysdlf, one of the 18 A.  Ellen Safranick (ph.) may have been there
19 big points of discussion throughout this entire 19 because she'sthe Cadlifornia monitor or she'sthe
20 negotiation of these special conditions was how much 20 staffer from the feds who was assigned to watch over
21 credit were they going to give us for what we had 21 Cdifornia. There may have been some others, but those
22 actudly initiated over the last 15 months or ayear, 22 arethe namesthat come to my mind.
23 year and ahalf. 23 MR. HERRON: Weve been going over an hour, can
24 We got into wordsmithing as to how we were 24  wetake abreak now, please.
25 goingtosay it or doit, so on and so forth, and 25 MR. AFFELDT: One more question on this.
Page 107 Page 109
1 this-- you know, thisiswhat we came up with. On page 1 MR. HERRON: Sure.
2 5,6and 7, what you seein the brackets there, those 2 Q. BY MR AFFELDT: Werethosefolksal fromthe
3 arethe specia conditionsin terms of what we committed 3 Department of Education?
4 ourselvesto do and what they required usto do. 4 A. Whichfolks?
5 Q. BY MR AFFELDT: Wereyou the senior person 5 Q. Thelist of federa peoplethat you just gave
6 from the State Department of Education negotiating this 6 me
7 arrangement with the feds? 7 A.  Yes, they comefrom the U.S. Department of Ed.
8 A. No, | wasnot, becausethe chief deputy -- 8 MR. AFFELDT: Okay. Let'stake abreak.
9 MR. HERRON: All he asked was whether you were 9 (Recess taken.)
10 or not. 10 Q. BY MR AFFELDT: What isthe focus monitoring
11 Q. BY MR AFFELDT: Wasthe chief deputy the 11 component? Can you elaborate on how that's supposed to
12 senior person? 12 improve compliance with the IDEA?
13 A.  Waél, the chief deputies were involved, but we 13 MR. HERRON: Objection. Relevance. It has
14 wereadl inthe same-- | mean, we dl negotiated. | 14 nothing to do with this case. We're spending an awful
15 mean, we-- | mean, we came to a consensus with the 15 lot of time on these types of issues.
16 feds. It wasn't asituation wherethe chief deputy said 16 Y ou may respond.
17 itwasgoing to bethisway. We reached a consensus on 17 THE WITNESS: The focus monitoring component of
18 the CDE sidewhat we should or should not accept. 18 thequality assurance process looks at key performance

NNNNNNDN
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Q. Whowasonthe CDE side?
MR. HERRON: Objection. Callsfor speculation.
THE WITNESS: | don' recall everybody, but the
onesthat | recall right now are Scott Hill and Ledlie
Fausset, the chief deputies who participated. They
weren't there al thetime. Alice Parker was involved,
and then some of Alice's staff were involved, and then |

NNNNNNDDN
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indicators that stem from data that local school
districts submit to us about their students, and from
those key performance indicators -- and | forget al of
them. Ther€'s quite afew of them -- the special ed
division looks at the condition of the school or school
district and makes a determination whether that school
district should be reviewed or participate in this focus
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1 monitoring process where thelocal school districts 1 THE WITNESS: Well, it varies from year to year
2 report the datato the Department of Ed. Welook at the 2 becausein 1999, 2000 -- | forget what the number was, |
3 dataand make some kind of preliminary judgment about 3 forget right now what the number was, but it was"X"
4 how well they're doing, how well they're not doing and 4 number. And then for 2000, 2001 it was another number.
5 say, you know, we realy want to come out and visit you 5 [think it was-- well, | just don't know specifically
6 dl, loca school district. 6 what was the number that we have in the focus monitoring
7 Then well go to the local schoal district and 7 process or verification review because that was embodied
8 vaerify the data and make site visits and observe 8 within our special conditions. | would haveto pull out
9 classes, tak to parents, speak to students, speak to 9 the specific content of our special conditionsto give
10 teachers, administrators and the like. 10 you the precise number.
11 Q. BY MR AFFELDT: Doyougetdatafromdlof | 11 Q. BY MR.AFFELDT: How many years have you used
12 thedidtricts as part of the key performance indicator 12 thefocused monitoring process?
13 process? 13 MR. HERRON: "Y ou'" being who, Henry Der or --
14 A. Asagened ruleloca schoal digtricts are 14 MR. AFFELDT: The Department of Education.
15 required to provide us data about their specia ed 15 MR. HERRON: Callsfor speculation. Y ou may
16 students, so they submit it to us for each identified 16 answer to the extent you know.
17 specid ed student in their district. 17 THEWITNESS: 1999, 2000; 2000, 2001.
18 Q. Sodoestha mean every identified specid ed 18 Q. BY MR AFFELDT: And do you have a-- without
19 student in the state has data going into the Department 19 guessing, do you have a sense of what percentage of
20 of Education in this process? 20 districts you might review -- well, let's say you
21 A.  That'scorrect. Notwith the focus monitoring, 21 reviewedin2001?
22 it'saspart of our ongoing data collection and ongoing 22 MR. HERRON: Y ou're saying focused review?
23 compliance and monitoring activities and what's required | 23 MR. AFFELDT: Yes.
24 under federd rules and regulations and whatnot. 24 THE WITNESS: Generaly speaking | would have
25 Q. Isthatthe CASEMIS? 25 tolook at the precise number that we committed
Page 111 Page 113
1 A C-A-SE-M-I-S. Yes, CASEMIS. 1 oursdvestothefeds. It'sinthe neighborhood of 50
2 Q. Butaspart of the focus monitoring process, 2 or 54 that we would do focus monitoring or the
3 you arereviewing data? 3 veification review, because verification review isa
4 A. From CASEMIS, yeah, werelooking at datafrom | 4 big, big part of the focus monitoring, because in focus
5 CASEMIS. 5 monitoring we aso give technica assistance.
6 Q. Andaspart of thefocus monitoring process, 6 After we go out to thefidd, look at their
7 you're reviewing data from each of the thousand 7 data, look at their practices, and if we find that there
8 fifty-odd districts across the state? 8 isnoncompliance, we will then impose corrective action
9 A. That's correct. 9 to befollowed by the local schoal district, so we have
10 Q. Andthat hasdata on each of the 100,000 -- 10 that set of activities.
11 each specia ed student in the state? 11 For example, there was a number specified for
12 A. Y es, every school district is obligated to 12 2000, 2001, but then we have to follow-up for those that
13 submit aset of prescribed datato the California 13 engaged in focus monitoring for 1999, 2000, so ther€'s
14 Department of Education. 14 ongoing follow-up.
15 Q. Whatkind of dataisin the CASEMIS database? 15 Q. BY MR AFFELDT: Do you only do verification
16 A. Theésalot. Andl don't recal every single 16 reviewsof districtsthat are targeted as aresult of
17 last detail, but what | do recall at thistime, the data 17 thefocus monitoring?
18 would include what kind of disability is involved with 18 A. No, we do verification review for the other
19 that child, the race and ethnicity of the child, grade 19 digtrictsthat are specified in the specia condition or
20 levd, the status of their IEP, so on and so forth. 20 aredidrictsthat were under federd review in the late
21 Q. Out of the thousand-odd school districtsin the 21 1980s, 1990s.
22 date, how many are selected for focused monitoring, 22 MR. HERRON: Can we have the question rereed,
23 approximatdy, on a-- inatypica year? 23 please
24 MS. ALTAMIRANO: Objection. Vague. 24 (Record read.)
25 MR. HERRON: Callsfor speculation. 25 MR. HERRON: That was ayesor no question. |
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want you to pay attention to what he's asking and
respond to that, please.

THE WITNESS: No.

Q. BY MR AFFELDT: Theother digtricts-- strike
that.

So how do you identify the other districts that
are nonfocused monitoring districts for verification
reviews?

MR. HERRON: Objection. Relevance. This
doesn't possibly have anything to do with this case.
We're looking for the zingers here. It's getting late
inthe day. Weve objected on relevance grounds dl
day. Relevanceisabroad term, but attenuated topics
like this need to be covered in atimely fashion. |
understand the argument you're trying to make or craft,
and | wish you could make it so we could promptly move
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MR. AFFELDT: Y ou can have a continuing
objection, athough that in no way is an agreement that
relevance is even an appropriate objection.

MR. HERRON: | agree with you that typically
the questions asked have some arguable connection to the
case and so you don't make it, but when you ask
guestions that have nothing to do with the case, you are
being oppressive and harassing not only with the
defendants but with this deponent, and that is my
objection. And | think at this point that that's what
this questionisdoing. | guessthe point of my earlier
objection is whether were going to stand for that
another day remainsto be seen.

THE WITNESS: Y our question again was what?
Q. BY MR. AFFELDT: What arefacilitated reviews?
A.  Fecilitated reviews are reviews of school

17 for summary judgment and win. 17 districtsthat have sort of the lowest -- would be sort
18 We're not going to sit here and produce this 18 of thelowest -- | mean, they would be in the lowest
19 fdlow for two days to be subjected to these kinds of 19 percentilesin terms of performance on those key
20 quegtions. Specia education has nothing to do with 20 performanceindicators out of our CASEMIS, or stated
21 thiscase, compliance with federa requirements 21 another way, we think there are multiple issues that we
22 regarding specid education has nothing to do with this 22 needtolook at, and the didtricts, though, have to
23 case 23 agreeto befacilitated. Generally they haveto agree
24 If you've got questions that are relevant, | 24 tobeafacilitated district.
25 encourage you to ask them now because if thisis going 25 Q. Andcollaborative reviews, how arethose
Page 115 Page 117
1 tobethetype of questioning you want to put us through 1 different?
2 onasecond day, well have to consider that. 2 A. Thecollaborative reviews are conducted of
3 MR. AFFELDT: Areyou done? 3 digtrictsthat have low performance on those key
4 MR. HERRON: I'm certainly done for now, but 4 performanceindicators, but they're not as -- the
5 wevegot an hour and 15 minutes left, and if you want 5 conditions are not as severe or as frequent asthose
6 touseyour timewel, | want to encourage you to do so. 6 didrictsthat are classified as facilitated reviewed
7 MR. AFFELDT: Y ou can reread the question, 7 digtricts, so. We anticipate that the amount of work
8 pleae 8 that we would need to work with them to identify and
9 MR. HERRON: | object to these questions as 9 correct deficiencies would take alittle less time than
10 harassing at this point. 10 afacilitated review digtrict.
11 (Record read.) 11 MR. HERRON: And dl this has to do with
12 THE WITNESS: The feds will specify what 12 specia education; isthat right?
13 digtricts they would like us to conduct a verification 13 THE WITNESS: That's correct.
14 review of. 14 Q. BY MR AFFELDT: And then the preferred
15 Q. BY MR AFFELDT: What arefacilitated reviews? 15 practices reviews, what are those?
16 A.  Youknow,our -- | havetolook at our document 16 A.  Preferred practices review districts would be
17 because -- 17 thedidricts on the other end of the spectrum where
18 MR. HERRON: Exhibit 45, you mean? 18 they do very well on the key performance indicators, and
19 THE WITNESS: Just give me asecond here. | 19 weliketo work with them to see what we could do to
20 needtolook at our -- 20 replicate some of their practices and shareit with
21 MR. HERRON: John, if | may, I'd likea 21 other digtricts.
22 continuing objection to all of these questions on this 22 MR. AFFELDT: | will hand you Plaintiffs
23 topic aslacking any relevance to the case and 23 Exhibit 46 with awdll-placed sticker.
24 harassing, if | may do so, so that | don't have to pose 24 (Exhibit SAD-46 was marked.)
25 it asto each question. 25 Q. BY MR.AFFELDT: AndI'll ask if you could
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1 review that and identify it, please. 1 collecting from digtricts, or, again, has some third
2 MR. HERRON: 1I'm going to object to the 2 party created afraudulent data report?
3 introduction and the use of this document for the same 3 A. No, thisdatawe collect fromlocal school
4 reasons noted with respect to the other exhibitsused in 4 districts, or for example, we get the SAT-9 results
5 thisdeposition. 5 coming from the testing for that particular district.
6 Can | just ask aquestion? Isit one document 6 Q. Andonpage2 of the exhibit whereit explains
7 orisitanassemblage of two, if you know, John? 7 thetermsand it reports comparable districts,
8 MR. AFFELDT: Itis-- I'mgoingto say it's 8 disparity, exited, CASEMIS, CBEDS, STAR, € ceterg, are
9 onedocument, whichispages 1, 2, 3, and then | think 9 those the data points and sources you're using to
10 theresalink. Yeah, | will purport to explain that 10 deveop the key performance indicators?
11 the documents attached are a sample of the links which 11 A.  Generally speaking, yes. I'm not the technical
12 flow fromtheletter A on page 3, Pand R. 12 person within the specid ed division, and | know that
13 MR. HERRON: | see what you're saying. 13 wecollect the CASEMIS datain specia ed. CBEDS data
14 Q. BY MR AFFELDT: Let usknow whenyou're done 14 ishandled by Lynn Bocker, whois head of that unit.
15 reviewing the document. 15 Shereportsto another deputy superintendent. The STAR
16 A. Okay. 16 resultsarein the assessment and accountability branch,
17 Q. Do you recognize this document? 17 whichis headed by another deputy superintendent, and
18 A.  Thisdocument appearsto come off of our web. 18 our technica folks, they work together to coordinate
19 Andas| stated to you, very seldom do | ook up our own 19 thedata
20 web pages, sol -- | mean, it gppearsthat it came off 20 (Exhibit SAD-47 was marked.)
21 of our web. 21 Q. BY MR.AFFELDT: I'll hand you Plaintiffs
22 MR. HERRON: Hée's asking, do you recognize it 22 Exhibit 47.
23 assomething that you've reviewed before, if that's your 23 MR. HERRON: Let meinterposethe same
24 question. 24 objection to Exhibit 47 that we have to the other
25 THE WITNESS: | can't -- | cannot remember 25 exhibits used at this deposition today.
Page 119 Page 121
1 seeing-- | mean, | did not look up the web on this. | 1 Q. BY MR AFFELDT: That exhibit, onthetop it
2 know that we were going to do summaries from our CASEMIS 2 says, Cdlifornia Department of Education, specid
3 and CBEDS and whatever data. 3 education division, key performance indicator
4 Q. BY MR.AFFELDT: Have you seen district 4 caculaions, prepared by CDE, SED, AES on 6/19/01.
5 summaries of any districts from your CASEMIS, CBEDS 5 Have you seen this document before?
6 data? 6 A. |dontrecal seeing this previously.
7 A.  Youknow -- what time frame? 7 Q. Justlooking at the gods onthe -- the five
8 Q. Atanytime since they've been developed. 8 goaslaid out on the exhibit, are those the god's of
9 A. | haveseen summary data about districts, yes, 9 thequality assurance program?
10 that emanate from CBEDS and emanate from CASEMIS. 10 MR. HERRON: I'm sorry, what are you referring
11 Q. Arethedatapointsthat are displayed on the 11 to?
12 sample districts the ones that the Department of 12 MR. AFFELDT: It saysgod | on thefirst page,
13 Education has developed as part of the focus monitoring 13 et cetera
14 process? 14 MR. HERRON: | see.
15 MS. ALTAMIRANO: Objection to the question as 15 THE WITNESS: Y es, those goals reflect the
16 vague. 16 godsthat are associated with our quality assurance
17 Are you referring specifically to the exhibit 17 process and our sort of overal efforts within the
18 infront of Mr. Der? 18 gpecial ed division.
19 MR. AFFELDT: Yes. 19 Q. BY MR AFFELDT: Who isthe most knowledgeable
20 MS. ALTAMIRANO: And to which page? 20 person in the Department that is responsible for the
21 MR. AFFELDT: The sample districts are on pages 21 development of the key performance indicators?
22 4through 6 or 7. 22 MR. HERRON: Callsfor speculation. | object
23 MS. ALTAMIRANO: Thank you. 23 onthat basis.
24 THE WITNESS: And the question again was? 24 THE WITNESS: This data comes out of our
25 Q. BY MR. AFFELDT: Isthisthe datayou're 25 assessment evaluation unit in the special ed division,
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1 andit'sheaded by Lilit, L-i-I-i-t, Roy, R-0-y. He's 1 Vastly overbroad and difficult for him to respond to it.
2 the manager and he heads up this particular effort with 2 | request that you break it down. That's your cdll.
3 hisdaff. 3 THE WITNESS: Can you ask your question again?
4 Q. BY MR AFFELDT: Anddid Lilit designthe -- 4 Q. BY MR AFFELDT: Who designed the quality
5 what the KPIswould bein this key performance indicator 5 assurance process?
6 system? 6 MR. HERRON: Same objections.
7 A. Askyour question again. 7 THE WITNESS: As| stated before, the quality
8 Q. WaslLilit responsiblefor coming up with which 8 assurance processwas -- isaresult of work done by the
9 key performance indicators would be used? 9 gpecial ed division and discussions and meetings that we
10 A. No. 10 had with key stakeholder groups, and even input from the
11 Q. Whoseresponsibility wasthat? 11 feds because they knew what we were doing, because when
12 A.  Lilittook over the position of manager within 12 they cameout in 1998, we aready were telling them what
13 thelast six months or so, so it wasredlly his 13 wewere doing with our qudlity assurance process. |
14 predecessor, Vince Madden, who was the manager of that 14 mean, thiswas the framework of what we wanted to do.
15 unit, who was involved with the development of these key 15 In addition to al that, we also hired
16 performanceindicators. 16 consultants who had expertise and familiarity with
17 Now, as| stated previoudly, beginning in 17 specia ed monitoring and compliance work. Many, many
18 spring of 1998, the specia ed division commenced a 18 people were involved with the process, but we knew where
19 seriesof discussions with stakeholder groupsto 19 we wanted to go and we wanted to improve our activities
20 identify key performance indicators. So these key 20 inthisarea
21 performanceindicators are the result of consensus and 21 Q. BY MR AFFELDT: Soasfar asyoureaware,
22 discussion between and among the specid ed division and 22 wereyou designing this program around models -- amodel
23  key stakeholder groups, you know, representetives of 23 program somewhere else?
24 locd school digtricts or other groups that have 24 MR. HERRON: Objection. Relevance.
25 something to do with specia ed division. 25 THE WITNESS: | don't know. | don't know what
Page 123 Page 125
1 Q. Andwhoisincharge of that processthat you 1 other states are really doing.
2 just described? 2 Q. BY MR AFFELDT: Soit soundslike, based on
3 A. That process was headed up by Alice Parker, the 3 your description, that it was developed -- sort of a
4 divisondirector of specia ed. Sheisthe special ed 4 homegrown California qudity assurance process?
5 director, and that's what she was assigned to undertake 5 MR. HERRON: Objection. Asked and answered, in
6 anddo as specia ed director. 6 part, the question before.
7 Q. Didyou hireAlice Parker? 7 THE WITNESS: The quality assurance processis
8 A. No, | didnot. 8 whatitis, what weve described it to be in written
9 Q. Didshepredate your tenurein your current 9 documents, on the web, and what I've just described to
10 position? 10 youtoday.
11 A Yes 11 Q. BY MR AFFELDT: I'veonly asked you, asfar as
12 Q. Areyouawareif any other statesuse asimilar 12 you know, it's ahomegrown product?
13 quality assurance program perhaps by another name? 13 A. | dontknow becausel don't know what the
14 A. No. 14 consultants may or may not have said or donein other
15 Q. Doyouthink Cdiforniaisuniquein that 15 dates. I'venot redly asked them what -- if they were
16 regard, or do you just not know? 16 engaged in consultations with other states and what they
17 MS. ALTAMIRANO: Objection. Calsfor 17 may or may not have donein other states.
18 gpeculation. 18 Q. Isthereaquality assurance program perhaps by
19 THE WITNESS: | don't know. 19 another name, the equivaent of a qudity assurance
20 Q. BY MR.AFFELDT: Uh-huh. Did you look -- 20 programin the genera education program in California?
21 srikethat. 21 MR. HERRON: Objection. Vague and ambiguous.
22 How did the branch come up with the qudlity 22 Cdlsfor speculation.
23 assurance process for ensuring compliance with the IDEA? | 23 THE WITNESS: Can you ask your question again?
24 MR. HERRON: Objection. Asked and answeredin 24 Q. BY MR.AFFELDT: Asfar asyoureaware, is
25 part. Cdlsfor speculation. Callsfor anarrative. 25 there any similar quality assurance program in the
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1 generd education systemin Cdifornia public schools? 1 THEWITNESS: | mean, asfar as| know, and
2 MR. HERRON: Same abjections. Object as vague 2 thisisjust what | know or perceive, no other entity
3 and ambiguous to general education system. 3 within the Department of Ed has a quality assurance
4 THE WITNESS: That's adifficult question to 4 process like the way we have it, but then again, they're
5 answer because our quality assurance process that we've 5 not running specia ed so -- you know, because specia
6 developed and implemented is specific to special ed law. 6 ed gives specified rights to identified students with
7 It'sfor special ed only, so-- 7 disabilities. For example, when they file acomplaint,
8 MR. AFFELDT: | understand that. 8 we'vegot to process and reach a conclusion on that
9 THE WITNESS: There's not an |EP requirement 9 complaint within 60 days. That's specific to students
10 for nonspecid ed students and -- 10 with disabilities. What are the general provisions, I'm
11 Q. BY MR.AFFELDT: ThelDEA requiresthedelivery | 11 not -- I've not -- | don't have responsibility in that
12 of certain services to specia ed students, correct? 12 particular area.
13 A. IDEA requiresthat identified specia ed 13 Q. BY MR.AFFELDT: Looking at goa No. 2, for
14  students-- or, actudly, it's students with 14  example, on Exhibit 47, god No. 2, isthat al students
15 disabilitiesis, | think, the appropriate title -- it 15 with disabilities will be served or taught by
16 requiresthat they get afree and appropriate public 16 fully-qualified personnel, correct?
17 education. 17 A. Thatisgod No. 2, yes.
18 If they're assessed and identified to be a 18 Q. Andthatissupposedly one of the key
19 student with special disability, then what drivesthe 19 performance indicators that the Department is now
20 servicesthey receive -- what drives the services they 20 collecting data on and reviewing compliance with,
21 receiveisther IEP, their individua education plan or 21 correct?
22 program, and those are all student specific. It's not 22 MR. HERRON: Objection. Misconstruesthe
23 specific to agroup of kids, but it's specific to that 23 document. Assumesfactsnot in evidence. Cdlsfor
24 particular student. Y ou know, as such we have developed 24 speculation. Vague and ambiguous. Irrelevant to any
25 thisquality assurance process in such amanner that we 25 issueinthecase
Page 127 Page 129
1 canlook for and anticipate instances of noncompliance 1 Y ou may, nonetheless, respond.
2 when such noncompliance occurs, and also look for any 2 THE WITNESS:. Ask your question again.
3 kind of systemic patterns of noncompliance if they occur 3 Q BY MR. AFFELDT: My questionis, since that is
4  or exist out there. 4 thegoal, No. 2 under key performance indicator, is that
5 Q. ThelDEA requires students receive free and 5 not part of the focused monitoring system on which the
6 appropriate public education, correct? 6 Department is collecting data and reviewing district
7 A. Y es, that's correct. 7 compliance with?
8 Q. AndIDEA requiresthat the State of California 8 A.  TheDepartment is collecting data about the
9 ensurethat studentsin districts are receiving a free 9 levd of certification of teachers, | mean, to the
10 and appropriate public education, correct? 10 extent that if they have a credential, they're qualified
11 MS. ALTAMIRANO: Objection. Vague. Areyou | 11 and they go through, you know, ateacher ed program.
12 talking only about special education students? 12 They go through -- measured by having gone through a
13 MR. AFFELDT: Yes. 13 teacher ed program and passing and getting their
14 THE WITNESS: That is correct. 14 credentia from CTC.
15 Q. BY MR. AFFELDT: And with respect to the 15 Q. Andisthe-- whenyou determine qualified
16 delivery of genera education services like instruction 16 staff, you're doing so by reference to whether or not
17 from aqudlified teacher, are you aware of any 17 they arefully credentiaded; is that correct?
18 equivaent program on the genera ed side whichis 18 MR. HERRON: Objection. Assumesfactsnotin
19 dimilar to the quality assurance program? 19 evidence. Vague and ambiguous in the use of the term
20 MR. HERRON: Objection. Incomplete and 20 "daff," aswell asto certificated personndl.
21 improper hypothetical. Callsfor speculation. Vague 21 Misconstrues this document, which speaks for itself.
22 and ambiguous as phrased and in the use of the term 22 Y ou may respond if you understand.
23 "genera education services," among others. Lacks 23 THE WITNESS: On page 2 here the -- in terms of
24 foundation. 24 looking at the key performance indicator, this -- we are
25 MR. AFFELDT: You can answer. 25 looking at the percent of fully certified special ed
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teachers who are involved with providing servicesto
students with disabilities. We are looking at that.
Q. BY MR AFFELDT: Andthegoa on page 2 there
isal students with disabilities will be served or
taught by fully-qualified personnel, correct?
A. It'scorrect.
Q.  Andtheway that you measure that godl is by
looking at the percent of fully-certified personnel,
correct?

MR. HERRON: Objection. Misconstruesthe
document. Assumes facts not in evidence.

THE WITNESS: Percent of specid ed teachers
that are fully certified. It's special ed teachers.

MR. AFFELDT: Correct.
Q. Sowerein agreement that the way that the
very first point under measuring the goal of
fully-qualified personnel is to measure the percent of
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Cdlsfor speculation.

Y ou may respond if you understand.

THE WITNESS: Wall, | wouldn't agree with how
you characterize it as counting against god No. 2. We
don't count it in that way. Goal No. 2 is aspiration
that all students with disabilities will be served and
taught by fully-qualified personal. That'san
aspirational goal. We know that thereis a shortagein
Cdiforniaof credentialed special ed teachers.

Q. BY MR.AFFELDT: Isit your testimony that when
someone is on an emergency permit for aspecia ed
teacher, that that advances the goa of being taught by
fully qualified personnel ?

MS. ALTAMIRANO: Objection. He hasn't
testified that way at dl.

THE WITNESS: I'm not sureif | understand your
guestion.

18 gpecia ed teachersthat are fully certified? 18 Q. BY MR AFFELDT: | understandit'sagoal. It
19 A. Thatisoneof the measures. Theresother 19 may beaspirationd. My question, whichisredly quite
20 measuresthat welook at too. 20 simple, is, isthe percent of specia ed teacherswith
21 Q. Andthe other onesbeing percent of specid ed 21 emergency permits a positive for the district according
22 teacherswith emergency permits. 22 tothe Department of Education in advancing god No. 2,
23 That would, | assume, indicate someonewho is 23 orisitanegative for the district according to the
24 not fully qualified, correct? 24  Department of Education in advancing goal No. 2?
25 MR. HERRON: Objection. Assumesfactsnotin 25 MR. HERRON: Objection. Callsfor speculation.
Page 131 Page 133
1 evidence. Cdlsfor speculaion. Misconstruesthe 1 Assumesfactsnot in evidence. And specifically what
2 document. Asksfor an expert apinion. 2 makesit hard isthat question suggests that merely
3 Y ou may respond. 3 having an emergency permit somehow means that the person
4 Can we please have the question reread? 4 isnot fully qualified, and it's al so been asked and
5 MR. AFFELDT: Let me rephrase the question. 5 answered.
6 Q. Themeasure percent of special ed teacherswith 6 MR. AFFELDT: I'll object to the ingppropriate
7 emergency permits, does that advance or retard god 7 coaching.
8 No. 2 of al students with disabilities being served or 8 MR. HERRON: That isn't coaching. Y ou've been
9 taught by fully-qualified personnel? 9 over thisfive times and that's why he's struggling with
10 MR. HERRON: Same objections. 10 this, so why don't you just ask the right question and
11 THE WITNESS: That measure No. 2 talks -- | 11 meakeit easy on him.
12 mean, refersto the number of special ed teachers who do 12 THE WITNESS: | mean, this document speaks for
13 not have acredential to teach specia ed or to be 13 itsdf. | mean, the key performance indicator isto
14 categorized as aspecia ed teacher, and, | mean, to the 14 increase the percent of fully-certified staff, and that
15 extent that ateacher isnot fully certified or fully 15 key performance indicator isin recognition of a general
16 credentiaded, that is of some concern. 16 shortage of certified credentialed special ed teachers
17 Q. BY MR AFFELDT: So the answer to my question 17 inthe state of California
18 s, that would count against the goal of being taught by 18 So how do we measure that increase? And there
19 fully-qualified personnel? 19 areseverd factors that we measure that increase, and
20 MR. HERRON: Objection. Asked and answered. 20 thosefactors would be we look at the number of -- the
21 Hesaready responded to your question and you're 21 number and percent of specid teachersthat are fully
22 tryingto put wordsin hismouth. Let's havethe 22 credentialed, the number of teachers who areon
23 question reread. 23 emergency credential, and then the number of specia ed
24 (Record read.) 24 teacher positions by discipline as to what the vacancy
25 MR. HERRON: Vague and ambiguous aswell. 25 isto make ajudgment or assessment as whether a
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1 digtrict has, in fact, increased the percent of 1 Q. Okay. Areyou aware of any other -- | mean,
2 fully-certified teachers, specid ed teachersina 2 the QAP respondsto special education programsin
3 district. 3 Cdiforniapublic schools, right?
4 Because within adistrict, mind you, you know, 4 Areyou aware of any similar process that 1ooks
5 conditions may change based on the number of specia ed 5 to measure the increase of fully-certified staff in the
6 studentsthereare. There could be anincrease, 6 genera education program of California?
7 decrease, maybe there's a decreased need for teachers or 7 MR. HERRON: Objection. Callsfor speculation.
8 there'sanincrease because adistrict, for example, has 8 Vague and ambiguous as phrased, and in use of the term
9 donewhat it's supposed to do in redlly, you know, 9 "fully-credentialed staff."
10 identifying and assessing students with disabilities. 10 THE WITNESS: The only thing that comesto mind
11 And oncethey do that, they identify and assess and then 11 right now iswhat's reported in our CBEDS data, and | --
12 they conduct the IEP, then they make a determination 12 fromtimetotimel will look at CBEDS data on the web,
13 well, what do they need. What isthe need in terms of 13 and within CBEDS data there's the percent of teachers
14 the numbers of qualified or -- | mean, what isthe 14 that arefully credentided. | forget what the specific
15 number of teachers, special ed teachers needed to work 15 termthat weuse, in CBEDS, what Lynn Bocker puts up on
16 with"X" number of kids with these kinds of IEPs within 16 theweb, but it's sort of fully-credentialed teachers
17 that district. 17 versusthose who are emergency, as opposed to teachers
18 To answer your question is somewhat complicated 18 onemergency credentials.
19 because you've got to look at dl these measures. 19 Q. BY MR AFFELDT: But that'sjust the reporting
20 That'swhy they are listed like that. It's not just one 20 of data, isn'tit?
21 messure by itself. 21 A. That'scorrect.
22 Q. BY MR.AFFELDT: Wédl, for purposesof theQAP, | 22 Q.  There'snot afocus monitoring program that
23 atleast, god No. 2 equates, doesit not, being taught 23 picksacertain select problem district and triesto
24 by fully-qualified personnel with increasing the percent 24 provide technical assistance?
25 of fully-certified staff, which isthe only item listed 25 MR. HERRON: Objection. Callsfor speculation.
Page 135 Page 137
1 under the KPI column? 1 Assumesfactsnotin evidence. Asked and answered.
2 MR. HERRON: Objection. Argumentative. Cdls 2 That'senough.
3 for speculation. Asked and answered five times. 3 Y ou may respond.
4 Y ou may respond again. 4 THE WITNESS: I'm not aware of anything within
5 THE WITNESS: What was your question again? 5 the Department that is similar to focus monitoring or
6 Q. BY MR AFFELDT: Youreeqguating 6 our qudity assurance process. Actualy, | should use
7 fully-quaified personnel with fully-certified staff? 7 theterm quality assurance process because it embodies
8 MR. HERRON: Same objections. 8 all theactivitiesthat we engage in in the area of
9 THE WITNESS: | mean, it'swhat is stated here. 9 complianceasit relates to specid ed.
10 Percent fully certified is cal culated. 10 Q. BY MR AFFELDT: And are you aware of anything
11 Q. BY MR AFFELDT: I'm not asking you the method, 11 outside of the Department that mimics the quality
12 I'mjust asking you to look a KPI, whichis oneitem, 12 assurance process to assure an increase of
13 increase the percent of fully-certified staff, and that 13 fully-certified personnd in genera education?
14 servesthe goa No. 2 above that, which is students with 14 MR. HERRON: Same objections. | mean, he --
15 disabilities being served or taught by fully-qualified 15 sameobjections.
16 personnd, correct? 16 THE WITNESS: When you say where, are you
17 A. That'scorrect. | mean, that KPl has been 17 taking about in California or outside of California?
18 identified because there's this presumption that there 18 MR. AFFELDT: I'mtaking about in California,
19 isashortage of certified special ed teachersin the 19 within the Cdifornia public school system.
20 dateof Cdifornia. And to the extent that we want to 20 THEWITNESS. Am| aware of aQAP?
21 closethat gap or to reduce the shortage, we would 21 MR. HERRON: Within the Cdliforniapublic
22 awayswant to increase the percent of certified 22 school system?
23 teachers, specid ed teachersinthedistrict. That's 23 MR. AFFELDT: Yes.
24  the direction that we want adistrict to move towards or 24 THE WITNESS: Offhand right now, no.
25 movein. 25 Q. BY MR.AFFELDT: Andjust to clarify, that
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1 would include the State Board of Education, the 1 THE WITNESS: | don't know how to answer your
2 governor's office, secretary of education, dl other 2 question because textbooks are different from what
3 state agenciesinvolved in delivering public education 3 students are entitled to under federal law or state law
4 inCdifornia? 4 interms of educational services.
5 MR. HERRON: That isacompletely different 5 MR. AFFELDT: I'm not asking you to interpret
6 question. | object to your trying to misconstrue his 6 thelaw. | will say for your clarification that, as|
7 testimony. It's vague and ambiguous and calls for 7 think you're aware, plaintiffs in this lawsuit are
8 speculation, and it'sreally unfair to ask aquestionin 8 claiming that they do have aright under state
9 that way. | would like to have the question reread 9 congtitutional law to textbooks and teachers and
10 before he responds. 10 fecilities.
11 (Record read.) 1 Q. My question is, are there any programs you're
12 THE WITNESS: Thet they don't have a QAP? 12 aware of that are similar to the kind of quality
13 MR. AFFELDT: That you're aware of. 13 assurance program, including its focus monitoring
14 THE WITNESS: I'm not aware of any QAP run by 14 component, that would deliver textbooks to students?
15 thegovernor's office or the secretary of state or the 15 MR. HERRON: Objection. Vague and amhiguous.
16 State Board of Education, because they're not really 16 Cadlsfor speculation. Callsfor alegal conclusion.
17 administrative entities. | mean, they're not the SEA, 17 THE WITNESS: That's adifficult question to
18 weare. The Department of Ed isthe SEA. 18 answer because local school districts -- from what |
19 Q. BY MR AFFELDT: Andby SEA youmeanthestate | 19 understand, thisisjust my personal understanding,
20 educationa agency? 20 local school districts determine what kind of textbooks
21 A.  State educationa agency. 21 they will provide their students, and, you know, the
22 Q. Sothe Department of Ed would be the state 22 dtate allocates a certain amount of dollars to them, but
23 educational agency that's primarily responsible for the 23 wedon't tell -- actudly, | can't answer your question
24 administration of the public school system? 24 because | don't want to speculate and tell you something
25 A.  Wadll, | don't know what isin state law with 25 that | don't know.
Page 139 Page 141
1 regard -- | mean, what's the precise language used. All 1 Q. BY MR AFFELDT: Areyou even aware of whether
2 | know isthat the California Department of Educationis 2 the dtate has any data on whether or not kids in schools
3 the SEA for the purposes of specia ed becausein child 3 havetextbooks or don't have textbooks?
4 care, child devdlopment it's alittle different asto 4 MR. HERRON: Ishe aware?
5 whoisthe acknowledged SEA. Soit'sredlly the context 5 MR. AFFELDT: Yes.
6 inwhich you're talking about the SEA, | mean, what 6 THE WITNESS: I'm not aware of any data one way
7 federa or state program. 7 or the other about whether -- whether every kid in
8 Q. Areyouawaeof -- 8 Cdiforniahas atextbook or not because, you know, some
9 MR. HERRON: John, when you get to a convenient 9 teachersdon't use atextbook in their teaching of the
10 point, can wetake abreak? Weve been going about an 10 course.
11 hour, maybe alittle over. Since we only have half an 11 MR. HERRON: I'll belatedly object aslacking
12 hour l€ft, I'd propose just a couple-minute break. 12 any relevance and therefore harassing given the other
13 MR. AFFELDT: I've got afew more questions and 13 questions. Assumes facts not in evidence.
14 thenwell do that. 14 Q. BY MR AFFELDT: Areyouaware of any program
15 Q. Areyouaware of either within the Department 15 that attemptsto -- from the state that attemptsto
16 or outside of the Department any sort of similar focus 16 ensure kids receive textbooks, each student, the way
17 monitoring process that would -- that looks &t the 17 that the quality assurance program seeks to ensure each
18 deivery of current textbooks to studentsin California 18 student recelvestheir special education services?
19 public schools? 19 MR. HERRON: Objection. Callsfor speculation.
20 MR. HERRON: Objection. Callsfor speculation. 20 Vague and ambiguous as phrased. Well beyond the
21 Vague and ambiguous as phrased. Y ou mean afocus 21 knowledge of this witness who, as you well know, has
22 program that exists for special ed and whether that 22 dready testified about what he does and doesn't do.
23 exigted for textbooks, isthat the question? 23 It'sawaste of our time. It's harassing.
24 MR. AFFELDT: That'sthe question. 24 Y ou may, nonetheless, respond.
25 MR. HERRON: 'Y ou may respond. 25 THE WITNESS: I'm not aware of any kind of QAP
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1 typeof program asit relates to textbooks to every kid, 1 integrateinformation from severd different data
2 but then again, it's like what kind of textbook, for 2 sourcesto make accurate compliance determinations and
3 what class, what subject? 3 tofocus onimproving results for students but, 2, CDE
4 MR. AFFELDT: Why don't we take abreak at this 4 cannot yet demonstrate that it isimplementing an
5 point. 5 effective system that consistently identifies and
6 (Recess taken.) 6 corrects noncompliance, unquote.
7 Q. BY MR. AFFELDT: What isthe current view, to 7 Do you take issue with those conclusions?
8 the extent you know, of the U.S. Department of 8 A. Itookissueor | takeissuewith point No. 2.
9 Education, on whether or not Californiaisin compliance 9 We had been working very hard, so | agree with point
10 withthe IDEA? 10 No. 1, but point No. 2, we took some exception to.
11 MS. ALTAMIRANO: Objection. Theanswer cals | 11 Q.  Doyourecal if the Department issued any
12 for speculation. 12 written response to the various points made in this
13 THE WITNESS: The representatives of the 13 letter?
14 federa U.S. Department of Education came out to 14 A. | cannot recall right now how we responded,
15 Cdifornia severa weeks ago, and | was not able to 15 whether it wasin writing or verbally, or otherwise, to
16 participate personaly in any of the meetings that they 16 Judy Huemann. Whatever was stated in this|letter became
17 had with our specia ed staff, but what was reported to 17 the basis on which we negotiated the specid conditions
18 me by staff was they seemed to view generaly positively 18 for 2000, 2001 school yesar.
19 towards our carrying out the special conditions for 19 Q. Haveyou negotiated special conditions?
20 2000, 2001 in terms of our verification reviews and 20 A. Yes wehave
21 looking at -- and carrying out all the activities 21 Q. SotheDepartmentisstill under specid
22 specified in the special conditions for 2000, 2001. 22 conditions as part of the IDEA, Part B, funding?
23  What | was told was that we got -- that it was positive. 23 A. That'scorrect, we have specia conditions for
24 MR. AFFELDT: I'm going to give you Plaintiffs 24 the 2000, 2001 grant yesr.
25 Exhibit 48. 25 Q. And, atleast according to the U.S. Department
Page 143 Page 145
1 (Exhibit SAD-48 was marked.) 1 of Edasof June 2000, they weren't satisfied with the
2 Q. BY MR.AFFELDT: Thispurportsto beaJune 2 QAP program asfully bringing the state into compliance
3 214, 2000 letter to Alice Parker from Judy Huemann. 3 withtheIDEA, correct?
4 Do you recall seeing this letter before? 4 MR. HERRON: Objection. Callsfor speculation.
5 A.  Leamejusttekealook at it. 5 THE WITNESS: | think Judy's conclusion speaks
6 Q. Takeyourtime. 6 for itsdf, because she makes point No. 1, she makes
7 MR. HERRON: Object to the use and introduction 7 point No. 2, and she concludes it by saying, the
8 of thisexhibit for the same reasons identified with 8 corrective action plan requires CDE to submit an
9 respect todl other exhibitsintroduced at this 9 additiona report to OSEP on or before June 30, 2000.
10 deposition. 10 Sowe hadn't submitted that report yet because that was
11 THE WITNESS: Okay. 11 part of the conditions of '99, 2000 grant yesr.
12 Q. BY MR AFFELDT: Do you recognizethisletter? 12 And then she concludes her letter by saying, we
13 A Yes 13  will review that report to determine what additional
14 Q. Haveyouseenit before? 14 progress CDE has made in working toward compliance and
15 A. Yes, thiscomesoff of theweb. Thisis-- | 15 whether it can then demongtrate that it isimplementing
16 guesswejust put the header of the specid ed division, 16 an effective system that consistently identifies and
17 but it lookslikeit'sthe U.S. Department of Education 17 corrects noncompliance.
18 dationary. 18 So she hadn't cometo afind, final conclusion
19 Q. Andisthistheletter that the Department of 19 withregard to'99, 2000. Sheindicated where she was
20 Ed received on -- sometime in June of 2000? 20 headed towards.
21 A. Basedonthiscopy, it appearsto be so. 21 (Exhibit SAD-49 was marked.)
22 Q. Uh-huh. Okay. Just turning to the conclusion 22 Q. BY MR.AFFELDT: I'mhanding you Plaintiffs
23 onthelast page, it saysin the middle of the paragraph 23 Exhibit 49, which purports to be aMarch 19th, 2001
24 there, we conclude that, one, CDE has been working hard 24  letter to Alice Parker from Patricia Guard, acting
25 to develop and implement a compliance system intended to 25 director of OSEP.
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1 Will you take alook at that and let me know 1 ?EPON Egldzs CHANGESOR CORRECJIONS
1 2 Note: If you are adding to your testimony, print the
2 when youre done? . , . exact Wo)r/ds you want tgo ad}::i. If you are)éelpeti ng from
3 _ MR. HERRON: We're getting close to D-Day or 3 your testimony, print the exact words you want to
4 D-Minute. delete. Specify with "Add" or "Delete" and sign this
5 MR. AFFELDT: Let'sfinishthisexhibit and g fglrzn;b%ON oF  HENRY DER VOLUME|
6 thenwecan g0, call it _aday' . . . CASE: WILLIAMSVS STA,TE OF CALIFORNIA
7 THEWITNESS: Okay. I'vereviewedit. 6 DATE OF DEPOSITION: WEDNESDAY, JULY 18, 2001
8 Q. BY MR. AFFELDT: Have you seen thisletter 7 1, , have the following
9 before? corrections to make to my deposition:
10 A. | don't recal getting acopy of this letter 8
11 fromAlice, and | don't -- | wasn't CCed on this letter 9 PAGE LINE CHANGEADD/DELETE
12 either, so | dont recdl seeing this previous to today. 10
13 Q. Doyourecadl hearing about this letter? 11
14 A. | cantrecal that. ﬁ
15 MR. AFFELDT: Okay. Intheinterest of getting | 14
16 Mr. Herron to the airport on time, why don't we call it 15
17 aday. 16
18 (The deposition concluded a 4:38 p.m.) g
19 ---000--- 19
20 20
21 21
22 22
23
23 24
24
25 25 HENRY DER DATE
Page 147 Page 149
1 Please be advised that | have read the 1 REPORTER'S CERTIFICATE
2 foregoing deposition. | hereby state there are: 2
3 3 | certify that the witness in the foregoing
4 (check one) NO CORRECTIONS 4 deposition,
5 CORRECTIONS ATTACHED 5 HENRY DER,
6 6 was by me duly sworn to testify the truth, the whole
7 T 7 truth, in the within-entitled cause; that said
8 9 8 deposition was taken at the time and place therein
9 9 named; that the testimony of said witness was reported
HENRY DER 10 by me, aduly certified shorthand reporter and a
10 11 disinterested person, and was thereafter transcribed
Case Title: Williams vs State, Volume | 12 into typewriting.
11 Date of Deposition: Wednesday, July 18, 2001 13 | further certify that | am not of counsdl or
12 ---000--- 14 attorney for either or any of the parties to said cause,
13 15 nor in any way interested in the outcome of the cause
14 16 namedin said deposition.
15 17 IN WITNESS WHEREOF, | have hereunto set my hand
16 18 this31st day of July, 2001.
17 19
18 20
19 21
20 22
- TRACY LEE MOORELAND, CSR 10397
23 23 State of California
24 24
25 25
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ESQUIRE DEPOSITION SERVICES
Certified Shorthand Reporters

1801 | Stret, Suite 100
Sacramento, California 95814

Mr. Henry Der

CALIFORNIA DEPARTMENT OF EDUCATION
721 Cepitol Mall

Sacramento, CA 95814

Re: Williams vs State of California, V. |
Date Taken:  Wednesday, July 18, 2001

Dear Mr. Der:

Y our deposition is now ready for you to read, correct,
and sign. Theorigina will be held in our office for
45 days from the date of your last day of deposition.

If you are represented by counsel, you may wish to
discuss with him/her the reading and signing of your
deposition. If your attorney has purchased a copy of

your deposition, you may review that copy. If you
choose to read your attorney's copy, pleasefill out,

sign, and submit to our office the DEPONENT'S CHANGE
SHEET located in the back of your deposition.

If you choose to read your deposition at our office, it
will be available between 9:00 am. and 4:00 p.m.
Please bring this letter as areference.

If you do not wish to read your deposition, please sign
here and return within 30 days of the date of this
letter.

HENRY DER DATE
Sincerely,

TRACY LEE MOORELAND, CSR

Esquire Deposition Services

Job No. 27487

cc.  JohnAffeldt, Esq. David Herron, Esq.
Sarah Kaatz, Esq. AbeHgjela, ESQ.
Margarita Altamirano, Esq.
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ESQUIRE DEPOSITION SERVICES
Certified Shorthand Reporters

1801 | Street, Suite 100
Sacramento, California 95814

MORRISON & FOERSTER
ATTN: LOISK. PERRIN, ESQ.
429 Market Street

San Francisco, CA 94105-2482

Re: Williams Vs State of Cdlifornia
Depostionof: ~ Henry Der, Volume|
Date Taken: Wednesday, July 18, 2001

Dear Ms. Perrin:

We wish to inform you of the disposition of this
origina transcript. The following procedure is being
taken by our office:

The witness has read and signed the
deposition. (See attached.)

The witness has waived signature.

The time for reading and signing
has expired.

The sealed origind depositionis
being forwarded to your office.
Other:

Sincerely,
TRACY LEE MOORELAND, CSR

Esquire Deposition Services
Ref. No. 27487

39 (Pages 150 to 151)



