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1  SanFrancisco, Cdifornia, Friday, November 9, 2001 1 lasttime, but you can have that today.
2 10:00 am. - 2:35 p.m. 2 MS. KAATZ: I'mthere now.
3 3 MR. AFFELDT: Weéll, why don't we just proceed
4 HENRY DER, 4 and seeif theré's aproblem.
5 having been first duly sworn, was examined and 5 The letter identifies his current and former
6 tedtified asfollows: 6 position dealing with education as part of the -- the
7 ‘ 7 facts may have changed, but the scope of the letter is
8 EXAMINATION 8 thesame.
9 BY MR. AFFELDT: 9 MR. HERRON: Except the letter is dated as of
10 Q Good morning, Mr. Der. How are you? 10 July 13th and that letter deals then with his duties as
11 A Okay. 11 of that date not that may have occurred subsequently.
12 Q Haveyou reviewed your last deposition 12 Andwe've had, you know, what, four intervening months
13 transcript? 13 or three and a half intervening months and if you've
14 A No, | didn't. 14 decided that you want to change the scope of the
15 Q Soyouhaventreaditat dl? 15 deposition, we certainly expected aletter, but again
16 A No. 16 [I'll let him answer the question.
17 Q How are you feding this morning? 17 MR. AFFELDT: Wel, you know, it's certainly --
18 A I'mtrying to get over acold soif | cough, 18 wearenat -- it's not an acceptable position that any
19 that'sthe reason why, but other than that I'm fine. 19 factsregarding specia education or anything that
20 Q Areyou on any medication that might impair 20 occurred since the last deposition is somehow out of
21 your ability to answer questions truthfully? 21 bounds.
22 A No. 22 MR. HERRON: We are not taking that position.
23 Q Andwill your cold impair your ability to 23 You'reasking him about anew topic. Go ahead.
24 answer questionsin any way? 24 THEWITNESS: As dtated, administrator at Emery
25 A | hope not. 25 Unified, E-M-E-R-Y. As state administrator at Emery
Page 156 Page 158
1 Q Will you let usknow if it does? 1 Unified School Didtrict, | serve on behaf of the state
2 A Yeah 2 superintendent of public instruction, Delaine Easton,
3 (Mr. Hgjela enters the deposition room.) 3 whoisthe governing board for the school district.
4 MR. AFFELDT: Good morning, Abe, we're just 4 On April the 6th, the Emery Board of Education
5 getting started. 5 voted to accept aloan from the state, and as such, the
6 Q | think you've changed jobs since our last 6 date superintendent assumes responsibility for the
7 deposition; isthat correct? 7 district.
8 A That's correct. 8 BY MR. AFFELDT:
9 Q What isyour current position now? 9 Q Andwhat are your duties in that position?
10 A I'mcurrently serving asthe state 10 A | havethe responsibility to administer al of
11 administrator at Emery Unified School Didtrict. 11 theaffairs of the district, fisca education and other
12 Q Andwhat are your duties in that position? 12 problematic issues.
13 MR. HERRON: Wédl, I'm going to object. At 13 Q Wouldit befair to say that your positionis
14 thispaint, it is going beyond the scope of the items 14 equivalent to that of a superintendent?
15 that you identified in your July 13 letter as being the 15 A No.
16 subject of the deposition. If you just wanted to recite 16 Q Howisit different?
17 where hes at right now, | suppose that's fine. 17 A The position of state administrator really isa
18 Y ou may answer the question. 18 combination of the state superintendent and the loca
19 MS. ALTAMIRANO: I'mjoining inthe objection. | 19 governing board.
20 Canweget adtipulation that | will be joining you? 20 Q So your position encompasses the duties of a
21 MR. AFFELDT: We have that continuing 21 loca governing board which go beyond the duties of
22 dipulation fromlast time. 22 merdy alocd superintendent?
23 MS. KAATZ: | think that I'm only on thet asto 23 A That's correct.
24 objectionto form. 24 Q And with respect to the state superintendent
25 MR. AFFELDT: I'm not sureif that's true from 25 portion of your duties, what are those?
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1 A | serve on her behaf because sheis by law the 1 wereput on Part B funding by the federal government for
2 governing board. 2 grant years'99/2000 and subsequently 2000/2001 so
3 Q Haveyou had any -- strike that. 3 presumably you had some knowledge as to the time period
4 Last time we talked about specia conditions 4 of thePart B grant year. So I'm asking you what isthe
5 that the Federal Department of Education had negotiated 5 Part B -- when does the Part B funding grant year run
6 with the State Department of Education for receiving 6 from?
7 Part B funding for various fiscal years. Do you recall 7 A | believe July 1 to June 30.
8 that? 8 Q Thank you. And you were till in your former
9 MR. HERRON: Did you say federal government? 9 position as deputy superintendent until what time
10 MR. AFFELDT: Yesh. 10 period?
11 THE WITNESS: Can you specify the year? 11 A Until August 6th.
12 BY MR. AFFELDT: 12 Q And asof August 6th, had any specia
13 Q My question just went to -- for any years a 13 conditions been placed on the 2000/2001 Part B funds?
14 dl. Do you recadl our discussions? 14 MR. HERRON: Objection. Asked and answered.
15 A Yes | do 15 THE WITNESS: Not to my knowledge.
16 Q Andwe -- you testified that specid conditions 16 BY MR.AFFELDT:
17 were negotiated for the '99/2000 year and 2000/2001 17 Q Areyou aware of any specia conditions being
18 grant year. Do you recal that? 18 placed on those funds subsequent to August 6?
19 A Yes | do. 19 A No.
20 Q Arethereany specia conditions that have been 20 Q Hasthere been an agreement with the federal
21 putin placefor the current fiscd year 2001/2002? 21 government not to place any additiona specia
22 MR. HERRON: Objection. Callsfor speculation. | 22 conditionson IDEA funding?
23 THE WITNESS: | don't know. 23 MS. ALTAMIRANO: Objection. Calsfor
24 BY MR. AFFELDT: 24 speculation.
25 Q When did that fiscal year begin? 25 MR. HERRON: During this grant year?
Page 160 Page 162
1 MS. ALTAMIRANO: I'm going to object that it's 1 MR. AFFELDT: Subsequent to the last specia
2 vague. Which fisca year are you talking about? 2 conditions.
3 MR. AFFELDT: The current fiscal year related 3 THEWITNESS: | don't know.
4 tothe previous question. 4 BY MR. AFFELDT:
5 THE WITNESS: Isthat 2001/2002? 5 Q You have noideaoneway or another?
6 BY MR. AFFELDT: 6 A No.
7 Q Yes 7 Q What was the status, according to your
8 A Whichfiscal year? Are you talking about the 8 understanding, when you left that position as to whether
9 dateor federd? 9 or not the federal government was going to place specia
10 Q Thegrant year that pertains to Part B funding 10 conditionson Californial DA funds?
11 under the IDA. 11 A Asof -- up to August 6th there were
12 MS. ALTAMIRANO: I'mgoingto object. The 12 preliminary discussions, but | don't know what happened
13 questionis till vague. Mr. Der's question was 13 tothosediscussions.
14 correct. There aretwo separate fiscd years for 14 Q What was the status of those preliminary
15 federd purposes and for state purposes. So are you 15 discussions as of August 6th?
16 asking for the federal fiscd year? 16 MR. HERRON: Objection. Asked and answered the
17 MR. AFFELDT: I'masking for whatever fiscal 17 question.
18 vyear attachesto Part B funding under the IDEA. 18 Y ou may respond again.
19 MS. ALTAMIRANO: Thank you. 19 THE WITNESS: The feds, you know, indicated
20 THE WITNESS: Wadll, you know, generally, 20 that they wanted to look at specia conditions and that
21 1 worked on the July to June fiscal year so that would 21 wasabout asmuch as| knew at that time.
22 bethe gatefiscd year. And canyou ask -- if we are 22 BY MR.AFFELDT:
23 referring to that, can you then ask your question again. 23 Q Whenyou say they "indicated that they wanted
24 BY MR. AFFELDT: 24 tolook at special conditions,” does that mean that they
25 Q Last timeyou testified that specia conditions 25 had expressed an interest in still pursuing special
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1 conditions? 1 Q Anyonedse?
2 MR. HERRON: Objection. Callsfor speculation. 2 MR. HERRON: Same objection.
3 MR. HERRON: Asked and answered. 3 THE WITNESS: | would imagine maybe Alices
4 THE WITNESS: That was my understanding that 4 gaff would have some knowledge of the specia
5 they gave meindication. 5 conditionsin the specia ed division.
6 BY MR.AFFELDT: 6 BY MR.AFFELDT:
7 Q Wereyou part of those discussions with the 7 Q When you were negotiating specid conditions
8 Federd Department of Education? 8 with the Department of Education, which you identified
9 A No. 9 lasttimeas-- what you testified last time as
10 Q Who was, in the department? 10 participating in amost every discussion. What
11 MR. HERRON: Objection. Callsfor speculation. 11 percentage of your time was spent on that issue?
12 THE WITNESS: | believe Alice Parker, who was 12 MS. ALTAMIRANO: Objection. Could you be
13 thedivision director for specia ed, had preliminary 13 specific asto which issue?
14 conversations with the feds. 14 MR. HERRON: Vague and ambiguous. Calsfor
15 BY MR. AFFELDT: 15 speculation. Mischaracterizes prior testimony.
16 Q Andisit your testimony that you have no 16 Mr. Der, smply because Mr. Affddt says that
17 knowledge as to what the current status of those 17 you tedtified to something or not, you need not agree
18 conversations regarding specia conditions are? 18 with himor believethat that'sthe fact. You canrdy
19 MR. HERRON: Objection. Vague and ambiguous. | 19 onyour own recollection asto what you testified to and
20 THE WITNESS: No. 20 didnot. Simply focus on the question he's asking you
21 BY MR. AFFELDT: 21 and respond as best you can.
22 Q No, that's not your testimony? 22 MR. AFFELDT: Canwe have the question
23 A No, | have no knowledge of what, if any, 23 repested, please.
24 specid conditions there may be. 24 (Record read as fallows:
25 Q Have you had any conversations with 25 "Question: When you were
Page 164 Page 166
1 Alice Parker regarding whether or not -- regarding 1 negotiating specia conditions with the
2 special conditionsin any respect since our last 2 Department of Education, which you identified
3 deposition? 3 last time as -- what you testified last time
4 A No, | don't recall any conversations with her 4 as participating in almost every discussion.
5 about special conditions for the 01/02 year other than 5 What percentage of your time was spent on that
6 she had indicated there was some discussions that the 6 issue?")
7 fedswereinterested. 7 THE WITNESS: | would ask you which year of
8 Q Other than Alice Parker, who elseinthe 8 '99/2000 or 2000/20017?
9 Department of Education, if anyone, would have knowledge 9 BY MR.AFFELDT:
10 about the current status of the special conditions? 10 Q Why don't you answer for both years.
11 MR. HERRON: Objection to the extent it cdls 11 MR. HERRON: If youreableto. If you're not,
12 for speculation. 12 you can break it up.
13 THE WITNESS: Who elsewould have knowledgeof | 13 THE WITNESS: The question was how much of my
14 it? 14 time was spent on special conditions?
15 BY MR. AFFELDT: 15 MR. HERRON: Percentage.
16 Q Yes 16 THE WITNESS: | don't want to guess. | can't
17 A Wédl, | would imagine the state superintendent 17 remember, you know, my specific schedule and what else
18 should have knowledge and chief deputies would have 18 wasgoing on at thetime. So it would be difficult for
19 knowledge. 19 meto paint aspecific percentage.
20 Q Which chief deputies? 20 BY MR. AFFELDT:
21 A Both chief deputies, Scott Hill and 21 Q Would you say it was a peripheral issue, would
22 Ledie Fausst. 22 you characterizeit as a substantia amount of your
23 THE REPORTER: Lediewho? 23 time?
24 THEWITNESS: Fausset, F-A-U-S-SE-T. 24 MR. HERRON: Objection. Compound. Vagueand
25 BY MR. AFFELDT: 25 ambiguous.
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1 THE WITNESS: It was not a peripheral issue. 1 existing Plaintiff's exhibit, we'll make it 50-A and do
2 It was asubstantia issue, but what amount of time 2 sofor other exhibits aswell.
3 | spent, | really would have to look back on my calendar 3 Let me know when you've had a chance to finish
4 and logs as to meetings that we had or telephone 4 reviewing this.
5 conversations, something like that. 5 A Okay.
6 BY MR. AFFELDT: 6 MR. HERRON: | object to the use of this
7 Q Andwhyisit that, given your characterization 7 deposition. It'sdated 8-1, 2001. It's certainly been
8 thiswas not aperiphera issue, why isit that you do 8 requested -- it's been requested at prior discovery and
9 not have knowledge as of August 6th as to whether or not 9 hasnot been produced and it's being used here as a
10 gpecid conditions were going to be imposed eventhough | 10 surprise exhibit. This follows our motion on this exact
11 we're already into the current grant year? 11 issueon Tuesday. It'saarming and incredible to me
12 MS. ALTAMIRANO: Objection. The questionis 12 that we are facing these kinds of surprise exhibits at
13 argumentative and speculative and it isirrelevant. 13 deposition still.
14 MR. HERRON: Asked and answered. It's 14 MR. AFFELDT: A motion on this point you lost
15 harassing aswell. 15 and faced --
16 THE WITNESS. When the state superintendent 16 MR. HERRON: Actualy didn't lose.
17 asked me to assume the responsibility of state 17 MR. AFFELDT: -- an unsympathetic judge is not
18 administrator of the Emery Unified School on August the | 18 about to order us to turn over our work product.
19 7th, I nolonger held any responsibilities for the 19 MR. HERRON: Y ou know, what, Mr. Affeldt, you
20 deputy superintendent in the education equity branch. 20 people and your sand bagging is just incredible. | mean
21 Andassuch, | had no authority or responsibility 21 producing 162 declarations, 564 pages of them, many of
22 whatsoever for special education for the Department. 22 them you have had for over ayear and a half that were
23 BY MR. AFFELDT: 23 expressy requested by request 506, 507 and 508 over ten
24 Q I understand. My question was as of August 24 months ago is outrageous. Thisisin keeping with
25 6th. 25 that -- that same conduct and you may characterize it as
Page 168 Page 170
1 So as of that point in time, why didn't you 1 alogt, but | can guarantee we will be back before the
2 know what's going on? Given that we're aready within 2 court with these very same kind of documents because
3 thegrant year. 3 thisconduct has got to end.
4 MS. ALTAMIRANO: Same objections. 4 BY MR. AFFELDT:
5 THE WITNESS: | mean | knew what was going on. 5 Q Haveyou had achance to review the exhibit,
6 ItwasAlice Parker, as| best recollected, indicated to 6 Mr.Der?
7 methat there was preliminary discussions between the 7 A Yes | have
8 fedsand her and that wasit. And that they were going 8 Q Thedocument is entitled "Governor Prevents
9 to get specific at some future time as to what they 9 Expansion of Qudity Assurance and Focus Monitoring
10 wanted to do. 10 Program." And describes the deletion from the 01/02
11 BY MR.AFFELDT: 11 state budget of certain funds related to the qudity
12 Q Wasthat common practice for the federa 12 assurance program. Were you familiar with the
13 government to negotiate specia conditions during the 13 governor's deleting those funds from the budget?
14 actua grant year as opposed to prior to it? 14 MR. HERRON: Objection. Relevance. Assumes
15 A Yes 15 factsnotinevidence. Calsfor speculation.
16 Q I'mgoing to hand you what will be marked as -- 16 THE WITNESS: Generaly.
17  with an exhibit number. 17 BY MR. AFFELDT:
18 (Off the record discussion.) 18 Q What was your genera level of familiarity with
19 (Plaintiff's Exhibit 50-A was marked for 19 thegovernor'saction?
20 identification by the court reporter.) 20 MR. HERRON: Objection. Asked and answered the
21 BY MR. AFFELDT: 21 question before.
22 Q I'mhanding you what has now been marked as 22 THE WITNESS: At thetimethat he signed the
23 Plaintiff's Exhibit 50. 23 budget, | wasinameeting in Hawaii. And after | came
24 Just for the record, we stipulated off the 24 back, | wasinformed that he had vetoed some money out
25 record, if this exhibit number overlaps an already 25 andwhichisnot -- that he had vetoed some money out
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1 andat that particular time | was actualy, you know, 1 MR. HERRON: Objection. Callsfor alega
2 trying to get caught up with al my work that had 2 conclusion. Irrelevant. Asked and answered.
3 piled -- you know, that had accumulated during the time 3 THE WITNESS: As| stated, | have a contract
4 | was gone because | was gone for about ten days. End 4 with her to carry out my duties.
5 of July or early -- end of July early August. 5 BY MR. AFFELDT:
6 BY MR.AFFELDT: 6 Q Sowhoisyour current employer?
7 Q What werethe 2 point 3 million dollarsin 7 MR. HERRON: Same objections.
8 fundsto be used for? 8 THE WITNESS: Can you define employer?
9 MR. HERRON: Objection. 9 BY MR. AFFELDT:
10 MS. ALTAMIRANO: Go ahead. 10 Q Wi, I'mtrying to get your understanding.
11 MR. HERRON: Vague and ambiguous. Cdlsfor | 11 You saidyou'renot an employee of the State Department
12 speculation. The document speaks for itsalf. 12 of Education. Are you an employee of anyone?
13 THE WITNESS: Wédl, this document reiterates 13 MR. HERRON: Objection. Callsfor alega
14 Provision 12 and states what the funds would have been 14 conclusion. It'sirrelevant to the case. He's already
15 used for had it not been vetoed. 15 answered the question.
16 BY MR. AFFELDT: 16 THE WITNESS: The-- you know, | have a
17 Q AndI'masking did you have knowledge about 17 contract with her and Emery Unified School District pays
18 what these funds were to be used for beyond what's 18 for that cost of the contract.
19 sated in this document? 19 BY MR. AFFELDT:
20 A No, other than what's stated here. 20 Q Do you consider yourself employed by Emery
21 Q Who would have that knowledge in the 21 Unified?
22 Department of Education. 22 A No.
23 MS. ALTAMIRANO: Objection. Callsfor 23 Q Do you consider yourself employed by the State
24  speculation. 24 Superintendent of Public Instruction?
25 THE WITNESS: The specid ed staff. 25 MR. HERRON: Same objections. Y ou know, John,
Page 172 Page 174
1 BY MR AFFELDT: 1 I'vebeen doing labor and employment law for ten years
2 Q Would that include Alice Parker? 2 and | couldn't answer your question. Y ou're asking him
3 A Yes 3 tospeculate. Youreasking himto draw lega
4 Q Anyonedse? 4 conclusions about something that is not relevant.
5 MR. HERRON: Objection. Callsfor speculation. 5 Y ou may respond again.
6 THE WITNESS: It's possible that people will 6 THE WITNESS: | have acontract with her to
7 follow the state budget. 7 carry out the duties of a state administrator.
8 BY MR. AFFELDT: 8 BY MR. AFFELDT:
9 Q I'msorry, could you repeet your answer. 9 Q | understand that. Have you retained the
10 MR. HERRON: Wdll, anything is possible. Just 10 bendfitsthat you had as a deputy superintendent in your
11 answer with the knowledge that you have. 11 current position?
12 THEWITNESS: It's possible the peoplein the 12 A No.
13 state budget office, our budget office. 13 Q Areyou provided bendfits by Emery Unified?
14 BY MR. AFFELDT: 14 MR. HERRON: Objection. Relevance. It dso
15 Q That's an office within the Department of 15 calsfor private persond information about this
16 Education? 16 witnessthat isn't possibly relevant to the case.
17 A Yes 17 | think you're going to an areawhere hisright to
18 Q During your -- gtrike that. 18 privacy outweighs your right to know.
19 Y ou're gill an employee of the State 19 BY MR. AFFELDT:
20 Department of Education; isthat correct? 20 Q Youcananswer.
21 A No. 21 MR. HERRON: No, he can't, not unless you are
22 Q Whoisyour current employer? 22 goingtotel uswhy that's possibly relevant.
23 A | have acontract with the state superintendent 23 MR. AFFELDT: Because your witnessis not
24 to serve as State administrator. 24 tdling me who his employer is, | haveto ask him

Q Doesthat make you an independent contractor?

guestions that inform me what his current status iswith
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1 respect to his employment. 1 Go ahead, Mr. Der.
2 MS. ALTAMIRANO: John, why don't you ask him 2 THE WITNESS: | don't know what will happenin
3 what his current status is with respect to the 3 my current position as state administrator.
4 Department of Education? If that's what you want to 4 BY MR. AFFELDT:
5 know. 5 Q Soyou redly don't know how long you're going
6 MR. AFFELDT: Let's start there. 6 tobethere?
7 THE WITNESS: I'm sorry. What? 7 A That's correct.
8 BY MR.AFFELDT: 8 MR. HAJELA: Canwe go off the record for a
9 Q What isyour current status with respect to the 9 second, John?
10 Department of Education? 10 MR. AFFELDT: Sure.
11 A | amon leave of absence from my current 11 (Off the record discussion.)
12 position. 12 BY MR. AFFELDT:
13 Q How long do you expect to be at Emery Unified 13 Q During your tenure with the Department of
14 inyour current position? 14 Education, are you aware of any other occasions on which
15 MR. HERRON: Calling for speculation. 15 Governor Davis had vetoed funding for the Department of
16 THE WITNESS: | don't know. 16 Education?
17 BY MR. AFFELDT: 17 MS. ALTAMIRANO: Objection. Vague and
18 Q Have any terms been discussed in terms of time 18 ambiguous. Callsfor speculation.
19 period? 19 THE WITNESS: | can't answer that question.
20 A Withwhom? 20 BY MR. AFFELDT:
21 Q With Delaine Easton, since she'sthe onethat's 21 Q Why not?
22 contracting with you. 22 A Because the Department is very large and we
23 A The contract goes to the end of June of 2003. 23 have many different programs for which | have no
24 Juneof 2003, | believe. | redly don't recall 24 responsibility. | realy don't know or can recall
25 gpecificdly. 25 whatever vetoes, if any, that are made.
Page 176 Page 178
1 Q What isyour current expectation &fter the 1 Q Wadll, that was my question. | understand it's
2 contract ends? 2 abig department, but do you recall sitting here today
3 MS. ALTAMIRANO: Objection. Cdlsfor 3 other occasions on which the governor has used hisline
4 gpeculation. 4 item veto authority to delete funding for the Department
5 MR. HERRON: Were you done with the question? 5 of Education?
6 MR. AFFELDT: Uh-huh. 6 MR. HERRON: Objection. Vague and amhiguous.
7 MR. HERRON: Vague and ambiguous. 7 Cdlsfor speculation. Callsfor alegal conclusion.
8 THE WITNESS: Can you ask your question again? 8 Assumes facts not in evidence.
9 BY MR.AFFELDT: 9 Y ou may respond.
10 Q Sure. After the contract ends, isit your 10 THE WITNESS: | -- honestly | cannot recall
11 current expectation that you will return to the 11 what veto that he's made to the Department.
12 Department of Education when your leave of absenceis 12 BY MR. AFFELDT:
13 ove? 13 Q Based on your knowledge and experience in your
14 A | don't know. 14 various positions, can you tell us whether you think
15 Q Youdon't have acurrent expectation, is that 15 there'sateacher shortage for specia education
16 your testimony? 16 studentsin Cdlifornia?
17 MR. HERRON: Hejust answered the question. 17 MR. HERRON: Objection. Vague and amhiguous.
18 THEWITNESS: | don't know what will happen 18 Cadllsfor speculation. Calsfor an expert withess
19 come June 30th, 2003. 19 opinion, which on this particular topic this individua
20 BY MR. AFFELDT: 20 isnot ableto render.
21 Q Itisyour current expectation that you will be 21 MS. ALTAMIRANO: | object to relevance
22 inyour current position at least until June 30th, 2003? 22 specifically on the part of this lawsuit.
23 MR. HERRON: Y ou're asking him to speculate and 23 MR. AFFELDT: What was that last objection?
24 | object on that basis. It's vague and ambiguous. It's 24 MS. ALTAMIRANO: Objection that you're asking
25 not relevant to anything. 25 questions about special education which is not part of
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1 thislawsuit. 1 MR. HERRON: A report entitled what?
2 MR. HERRON: We've understood it until today. 2 MR. AFFELDT: "Sunset Review Report to the
3 MS. ALTAMIRANO: If there's a difference, can 3 Legidature.
4 you tell us today? 4 THE WITNESS: Y ou know, when | was deputy
5 THE WITNESS: Canyou ask your questionagain? | 5  superintendent we forwarded severa reportsto the
6 BY MR. AFFELDT: 6 legidature so | would haveto look at -- you would have
7 Q Based on your knowledge and experience, is 7 to specify the report by name and subject, | mean
8 there ashortage of credentia teachers for special 8 specific subject within specia ed, asto whether I've
9 education in California? 9 seenitor did not seeit.
10 MR. HERRON: Same objections. 10 BY MR. AFFELDT:
11 THE WITNESS: | believe that there's a shortage 11 Q And without my so specifying, you're not
12 of credential special ed teachers. 12 dgtting hererecollecting a Sunset Review Report that
13 BY MR. AFFELDT: 13 wasannually submitted to the legidature?
14 Q Do you know how long that shortage has been 14 A | dontrecdl. Becausewhen you say "Sunset,"
15 goingonin Cdlifornia? 15 is Sunset referenced to what? To what law? Usually
16 A No. 16 whenalaw is Sunsg, for it to be Sunsgt, theres a
17 Q Hasthere been a shortage during your time at 17 cal for areport of Sunset legidation.
18 the Department of Education? 18 Q And without my --
19 MR. HERRON: All the same objections that 19 Is there some notes that you're passing to
20 | posed to that question two questions before. 20 Mr. De?
21 MS. ALTAMIRANO: Same objections. 21 MS. ALTAMIRANO: No, I'mnot passng hima
22 THE WITNESS:. The question was, what, during 22 note.
23 thetimethat I've been with the Department? 23 MR. AFFELDT: | thought | saw you pointing to
24 BY MR. AFFELDT: 24  something.
25 Q Correct. Have there been a shortage of 25 MS. ALTAMIRANO: Yes.
Page 180 Page 182
1 credentid specia education teachers? 1 BY MR.AFFELDT:
2 A | beieve -- during the time that | wasthere, 2 Q Soareyou familiar with -- without more it
3 | wasinformed or told that there was a shortage of 3 soundslike you're not familiar with a Sunset Report
4 credential specia ed teachers. 4 with respect to special education?
5 Q What about with respect to textbooks and 5 MR. HERRON: Hejust answered the question,
6 curriculum materias, has there been a shortage of text 6 John.
7 booksand curriculum materias for specid education 7 THE WITNESS: No, not unless you show me the
8 studentsin Cdifornia? 8 report.
9 MR. HERRON: Objection. Vagueastotime. 9 BY MR. AFFELDT:
10 Vague and ambiguous as phrased. Cdlsfor speculation. | 10 Q Okay. Thank you.
11 Ask himto tegtify for which on this particular item he 11 Are you familiar with any Sunset Provisions
12 isnot capable of doing. Itisirrdevant to any issue 12 surrounding specia education in California?
13 inthecase 13 MR. HERRON: Objection. Vague and ambiguous as
14 THE WITNESS: That | don't know if therésbeen | 14 totime. Vagueand ambiguous as phrased. Callsfor
15 ashortage or not. 15 speculation. Cdlsfor alegal conclusion.
16 BY MR. AFFELDT: 16 MS. ALTAMIRANO: John, if you have aparticular
17 Q Areyou familiar with the Sunset Review Report 17 report in mind, it might be valuable to present it now
18 that the Department of Education ddliversto the 18 and discussit directly.
19 legidature from timeto time on specia education? 19 MR. AFFELDT: Thank you.
20 A Youwould have to show me a copy of the report 20 MS. ALTAMIRANGO: Justin case.
21 that you're referring to for me to comment. 21 MR. AFFELDT: Right. Yeah, I'mtrying to probe
22 Q My questionis, on your own knowledge asthe 22 hispersona knowledge at this point on his position on
23  deputy superintendent of adivision that oversees 23  stuff he should know.
24 specid education, are you familiar with the existence 24 MR. HERRON: What he's asking you is when you
25 of such areport? 25 were deputy superintendent, did you have knowledge of

9 (Pages 1790 182)



Page 183

Page 185

1 that provison? 1 that test, and then applying that training and
2 MR. AFFELDT: Of any Sunset Provisions 2 experience to the determining of whether or not it
3 regarding the special education program in Caifornia 3 appropriately ranks schools in California over which he
4 THE WITNESS: When | was deputy superintendent, 4 hasnoresponsibility in hisofficial duties for the
5 there was state law that Sunset Special Ed, the state 5 date.
6 specia ed program. And there was a Sunset Provision, 6 Y ou may respond.
7 but | can't recall morethanthat. There was a Sunset 7 THE WITNESS: My understanding is that the
8 Provision to state special or the state special ed 8 academic performance index is based on students
9 program. 9 performance on the SAT 9 tests on the various components
10 BY MR. AFFELDT: 10 onthe SAT 9test, English, language art and math.
11 Q Aspart of your duties at the Department of 11 BY MR. AFFELDT:
12 Education, did you ever attend conferences and make 12 Q Do you think the academic performance index is
13 gpeechesat conferences? 13 an appropriate measure by which to rank schoolsin
14 MS. ALTAMIRANO: Objection. It's quite vague. 14 Cdifornia?
15 MS. KAATZ: And compound. 15 MR. HERRON: All the same objections asto the
16 THE WITNESS: Do you want to ask the question 16 last two questions.
17 agan? 17 THEWITNESS: Well, it's state law.
18 BY MR. AFFELDT: 18 BY MR. AFFELDT:
19 Q Sure. Aspart of your duties at the Department 19 Q My question was, for your persona opinion
20 of Education, were you ever caled upon to ddliver 20 based on your training and experience whether you
21 speeches a conferences on education topics? 21 thought it was an appropriate measure by which to rank
22 A Yes 22 schoolsin Cdifornia
23 Q Do you recal how often that would occur? 23 MR. HERRON: All the same objections.
24 A Not redly. It depends onwho invited meto 24 MS. ALTAMIRANO: There's been no establishment
25 speak. 25 that he hastraining and experience to form his opinion.
Page 184 Page 186
1 Q Areyou familiar with the academic performance 1 MR. HERRON: Are you asking for his persond
2 index that the Department of Education has devel oped? 2 opinion outside of hisofficial duties for the State of
3 A Yes 3 Cdifornia?
4 Q Based onyour training and experience, what is 4 MR. AFFELDT: I'masking him based on dl his
5 your opinion of the validity of the academic performance 5 training and experience, which includes everything he's
6 index for ranking public schoolsin California? 6 doneto date in the education area.
7 MR. HERRON: Objection. Vague and ambiguous as 7 MR. HERRON: But you're asking for his persond
8 phrased and in the use of theterm "validity." Cdls 8 opinion, isthe way you phrased the question.
9 for speculation. Cdlsfor him to testify as an expert 9 MR. AFFELDT: Uh-huh.
10 onamanner in which you've aready taken testimony over 10 MR. HERRON: So inyour persona capacity,
11 the peoplewho actualy ded with this on aday-to-day 11 what'syour view on that iswhat he's asking.
12 basis. It'sinappropriate. It'soverbroad. A waste of 12 THE WITNESS: My persona capacity? How | fed
13 time. 13 &boutit?
14 Y ou may respond. 14 BY MR. AFFELDT:
15 THE WITNESS: Can you ask your question again? 15 Q Yes, let'sdart there.
16 MR. AFFELDT: Can you read the question? 16 A Wedl, the academic performance index is based
17 (Record read asfollows: 17 on SAT 9 scores, but the legidation envision more than
18 "Question: Based on your training and 18 justtest scores. They envision other indicators. But
19 experience, what is your opinion on the 19 todate, other indicators have not been included in the
20 validity of the academic performance 20 congtruction of the API, Academic Performance Index.
21 index for ranking public schoolsin 21 BY MR. AFFELDT:
22 Cdifornia?") 22 Q Andmy question was: What isyour apinion on
23 MR. HERRON: Also assumes familiarity not in 23 the appropriateness of the API to rank schoolsin
24 evidencethat he's had training and experience in terms 24 Cdifornia?
25 of administering atest or determining the validity of 25 MR. HERRON: All the objectionsthet |
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Page 189

1 interposed for thefirst question that was asserted in 1 A Freshman admission into Lowdll High Schoal is
2 thisline of questioning. 2 based on students performance on course work and also
3 MS. ALTAMIRANO: | believe the question has 3 onstudents performance on standardized, you know,
4 changed. The question has changed from the vaidity to 4 gandardized normal referencetest. Historically the --
5 appropriateness. 5 San Francisco has used CTBS testswhich is similar to
6 THEWITNESS: Wdl, my persond fedingsabout | 6 the SAT 9. And as such, becauseit's a norm reference
7 the API, not in my capacity as deputy superintendent, my 7 test, there will dways be 50 percent of the students
8 persona take onthe AP, it's based on a standardized 8 will be above the 50 percentile and 50 percent will be
9 normal reference test and such tests tend to reflect -- 9 beow 50 percentile. There's aways atop and a bottom.
10 such tests and the performance of students on such test 10 Low income kids tend to not to do as well on
11 tend to reflect the socioeconomic status of the 11 standardized norm reference test as non poor students.
12 students. They tend to reflect the English or non 12 English Language learners tend to not do well on the
13 English speaking ability of the student. 13 test rdativeto native English speakers.
14 BY MR. AFFELDT: 14 And to the extent that Lowell High School
15 Q Would it -- I'm going to hand you Exhibit 51-A 15 sdects-- makesits freshman admission based on
16 and ask if you can identify that. 16 students performance on standardized norm reference
17 (Plaintiff's Exhibit 51-A was marked for 17 tedting, it has a negative impact on English Language
18 identification by the court reporter.) 18 Learnersand poor students, immigrant students.
19 BY MR. AFFELDT: 19 Q And with the academic performance index is used
20 Q Haveyou had a chance to review the exhibit? 20 torank Lowdl High School and, indeed, all schoolsin
21 MR. HERRON: John, | haven't quite. Canwe 21 Cdifornia; isn't that correct?
22 takejust a minute more? 22 MR. HERRON: Objection. Callsfor speculation.
23 MR. AFFELDT: Sure. 23 THEWITNESS: Yes.
24 MR. HERRON: Thanks. 24 BY MR. AFFELDT:
25 BY MR. AFFELDT: 25 Q And when the academic performance index serves
Page 188 Page 190
1 Q Exhibit 51-A purportsto be anews article 1 asanindex of family wealth, does it serve that way
2 dated March 29, 2000 from Asian Week. And reporting on 2 only with respect to Lowell High School or with respect
3 aMarch 17th APA Educational Summit meeting, took place 3 toall schools which are being ranked by API?
4 & Golden Gate Club in the Presidio in the year 2000. 4 MR. HERRON: Objection. Callsfor speculation.
5 Doyou recall atending such an APA summit meeting on 5 You're asking him to speak as an expert on thisissue
6 that day? 6 which he'snot ableto do. Vague and ambiguous as
7 A Yes 7 phrased. Vastly overbroad.
8 Q And then the second page it identifies you as 8 MS. ALTAMIRANO: Misstates his testimony. He
9 the keynote speaker, state deputy superintendent of 9 wastaking about CTBStesting in relation to Lowell
10 publicinstruction. Were you the keynote at that 10 High Schoal.
11 event? 11 BY MR. AFFELDT:
12 A 1guess| was. 12 Q Youcananswer.
13 Q And it quotes you as criticizing the academic 13 A Asl stated, my personal belief is whenever an
14 performanceindex, as aquote, Index of family wealth, 14 admission system uses test results from a standardized
15 endquote. Isthat an accurate quote of your statements 15 normal reference testing, there's going to be an
16 onMarch 17, 2000? 16 advantage for certain kind of kids over others, and
17 MR. HERRON: Objection. Vague and ambiguous. 17 | persondly believe that any system that used
18 Callsfor speculation. 18 standardized norm reference results will reflect that
19 THE WITNESS: In the context of Lowell High 19 difference.
20 Schoal. 20 Q That difference being socioeconomic difference?
21 BY MR. AFFELDT: 21 A Uh-huh.
22 Q Canyou explain that, that last statement? 22 Q And herein this article on page 2, it's not
23 A About Lowell High School ? 23 talking about CTBS or admissions, but quoting you as
24 Q Yeah, what you meant in the context of Lowell 24 referring to the academic performance index ranking. Is
25 High Schoal. 25 that an accurate description of the topic you were
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discussing on March 17th, 20007

MR. HERRON: Asked and answered. Vague and
ambiguous.

THE WITNESS: | meanif | recal, prior to your
showing it to me, | have not read this article, but what
| recollect from my presentation was redly amajor
discussion about Lowell High School and Asian students
in general in San Francisco Unified School District
because the attendees at this particular conference were
al San Francisco educators and community
representatives. And, you know, | have aview about
Lowell High Schoal in how they select freshman students.

MRS. ALTAMIRANO: Would it be possible to take
abreak?

MR. AFFELDT: Y eah, surein acouple of
minutes, sure. | will makeit quick.

Q Did you aso discuss the academic performance

index rankings on March 17th, 2000?

MR. HERRON: Objection. Asked and answered.
Cdlsfor speculation.

THEWITNESS: | cant recall to what extent
| discussed the API, but my generd recollection of my
presentation was people need parents, Asian parents,
especialy of middle class -- asthisarticle
suggested -- middle class Asian parents need to look at
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THE WITNESS: What was your question?
BY MR. AFFELDT:

Q Wereyou speaking in your official capacity as
the deputy superintendent of public instruction?

A No, | was not speaking on behalf of the
department on specia ed or adult ed or state schoal or
for that matter on behdf of our assessment of division
on accountability.

Q | understand you're expressing your personda
opinions. Were you attending the conference in your
official capacity?

MR. HERRON: Objection. Asked and answered.
THE WITNESS: They invited me to spesk to
address these issues.
BY MR. AFFELDT:

Q Did you take the day off at work to go to the
conference?

MR. HERRON: Objection. Relevance. Cdlsfor
an awfully good memory.

THEWITNESS: Under state law one can set one's
own schedule during the day and because | wasa4-C, I'm
a4-C employee, aslong as you get al your work done
within the day, you're considered to have worked the
day. Andin thiscapacity they did not invite the state
superintendent to speak. And if they had invited the
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more than APl index ranking or they need to look at more
than how students' perform on standardized test.
MR. AFFELDT: Why don't we take a break.
(Short recess taken.)
BY MR. AFFELDT:

Q Mr. Der, were you attending the March 17th,
2000 conference as part of your duties at the Department
of Education?

A The conference attendees invited me. They know
what my position is at the Department. But when I'm
invited and | speak, | express my personal opinions,
unless | specify thisisthe Department of Ed's position
and so and so's position because | have spoken at
conferences prior to going to the Department of Ed. And
often times, people will ask me to speak because of my
history in the community and working in public policy
issues.

Q | understand. But were you on company time, as
it were, or were you taking a vacation day?

MS. ALTAMIRANO: Objection. Compound.

MR. HERRON: He'sasking if you were speaking
inyour officid capacity on behdf of the Department of
Education when you gave the speech referencing Exhibit
51-A. Isthat right?

MR. AFFELDT: We can ask that question.
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state superintendent to speak and she couldn't go, she
would then ask me to speak on her behdlf. | was
speaking on my own behalf when | was speaking at this
conference.

MR. AFFELDT: Can you read back the last answer
before we took a break.

(Record read.)
BY MR. AFFELDT:

Q Isityour persona opinion based on your
training and experience that the APl would be a better
instrument for ranking schools if it included more
factors than asingle standardized test score?

MR. HERRON: Objection. Assumesfactsnotin
evidence. Vague and ambiguous as phrased. Calls for
speculation. Callsfor himto testify as an expert.
Cdllsfor testimony outside the scope of his
responsibilities with and for the Department of
Education and the State.

Y ou may respond.

THE WITNESS: My persond fedingisif there
are other indicators used to rank schooals, it would give
amore accurate picture of what a schoal is doing or not
doing for its students. And having said that, then one
has to consider how you weigh these indicators or how
they are considered in whatever formulathat is used for
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1 theAPl. Youknow, I've expressed my persond fedings 1 anaytica skills, and create an environment in the
2 to people within the Department about API. What I've 2 classroom where the student is engaged with the subject
3 dated here. They know. 3 matter or engaged with the process of learning.
4 BY MR. AFFELDT: 4 My own children, our two girls, went to George
5 Q You have made your views on standardized 5 Woashington High School. That's not a high school --
6 testing known within the Department? 6 George Washington High Schoal in San Francisco is not
7 A Yes, but they don't listen to me. 7 ranked as high as Lowdll High School. Infact, the
8 Q Anddo you bdieve that it's appropriate to 8 average percentile score of George Washington isin 50
9 rank schools based on a single standardized test score? 9 percatile. It reflectsthe bell shaped curve. And as
10 MR. HERRON: Objection. Asked and answered. | 10 | stated in this conference, alot of Asian parents
11 Andadl the other objections that | interposed to the 11 especialy middle income parents, would never think of
12 question one or two before. 12 having their children go to George Washington High
13 THE WITNESS: Y ou know thelaw calsfor 13 School because they have alow percentile rank.
14 multipleindicators. And to date there are none. 14 Their rank islower than Lowell High School,
15 Multiple indicators are not part of the API. 15 but my wifeand | decided our daughters are not to
16 BY MR. AFFELDT: 16 atend Lowel High School and we don't regret that for
17 Q Todatetherésasingleindicator, the SAT 9? 17 onemoment. Infact | believethat our daughters
18 A (Witnessnodshead.) To date. 18 received abetter education a Washington than at Lowell
19 Q Isit your apinion that that is not an 19 becausethey -- our daughters had some really excdlent
20 appropriate measure to rank schools based on asingle 20 teachersat George Washington.
21 standardized test score? 21 BY MR. AFFELDT:
22 MR. HERRON: Objection. Asked and answered. | 22 Q How would you measure teacher quality as part
23 And al the same objections interposed previoudly. 23 of an academic performance index?
24 THE WITNESS: Wdll, personaly | would not just | 24 A Wdl,itis-- | mean, | stated it's very hard.
25 baseit on standardized test results. 25 | don't know.
Page 196 Page 198
1 BY MR.AFFELDT: 1 MR. HERRON: All the same objections.
2 Q What other factors do you think would be 2 THE WITNESS: It'svery hard. Youwant a
3 gppropriate to include within your ided API? 3 teacher to mativate the kids, you want to make sure that
4 MS. ALTAMIRANO: Objection. He's aready 4  they teach to the standards, give them homework, that
5 tedtified about the -- 5 they can correct homework, give feedback to students,
6 MR. HERRON: And al the same objections 6 create alearning environment in the classroom where
7 interposed to the previous question. 7 studentswill learn from each other. | meanit's not
8 THE WITNESS: What was your question again? 8 easy to quantitatively measure these elements.
9 BY MR.AFFELDT: 9 That's why ranking is not as easy as what
10 Q What other factors would you include in your 10 peoplethink it might be because what vaue you place --
11 ideal API torank schools? 11 | mean, peoplein the Asian community rank below number
12 MR. HERRON: Again, dl the same objections. 12 one, bar none. But my persond fedling is based on
13 THE WITNESS: That's adifficult question to 13 standardized test score ranking, the kids who get into
14 answer. You know, based on my experience with my own 14 Lowell are scoring in the 90 percentile. Otherwise,
15 children, onething | would probably look at is teacher 15 they don't get into Lowell, but then you have to ask the
16 quality, but how do you measure teacher quality is up 16 question, if these kids are so high ranking going into
17 for debate. Different people have different views about 17 Lowell, why arent al of them ligible to be admitted
18 teacher quality. 18 tothe UC system. Not every kid who applies from Lowell
19 BY MR. AFFELDT: 19 toUCmakesitintoaUC, so| think Lowell isdoing
20 Q How would you measureit? 20 somethingwrong. And Asian parents don't understand
21 MR. HERRON: He's asking you for purposes of 21 that. Actualy, Lowell High Schooal is not for every
22 your children. 22 Asankid.
23 THE WITNESS: Yeah. Teacher qudity? A good 23 BY MR. AFFELDT:
24  teacher isan individual who can motivate children to 24 Q Other than teacher quality, what other factors
25 learn, to give them -- develop certain academic skills, 25 would you include in amulti-factor API?
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1 MR. HERRON: All the same objections. 1 Q And| don't need for you to review the entire
2 Misconstrues prior testimony. 2 document, but it doeslist you as a pandist there at
3 When | say "All the same objections,” I'm going 3 the bottom of page one carrying over to the top of page
4 back to the objections that are posed to the questions 4 two. Do you seethat?
5 that started thisline of inquiry. 5 MR. HERRON: | abject to the use of this
6 THE WITNESS: Well, | think you would want to 6 Exhibit 52-A for the same reason indicated with respect
7 look at, you know, students' attendance. Y ou want to 7 to Exhibit 50-A. | aso object to the use of Exhibit
8 probably look at socioeconomic status of the students. 8 51-A for the same reason.
9 Youwould want to look at whether the mother of the 9 Y ou may respond.
10 student is educated or not educated. Once you have that 10 THEWITNESS: Yes, | recal participating.
11 information, you would figure out how does this student 11 BY MR. AFFELDT:
12 perform given those set of factors. 12 Q Andon page four of five at the bottom it
13 | don't think ranking schoolsis an easy task. 13 purports to summarize comments made by you in the last
14 | think it'svery difficult. And I'm not an expert, and 14 paragraph. If you could review that and let me know
15 | don't purport to know exactly how you would want to do 15 whenyou're done.
16 itinacomprehensive way. 16 A Yes
17 As've expressed this morning, what we have 17 Q Areyou done?
18 currently inthe API, | have some questions about the 18 A Uh-huh.
19 construction of it. Whether it tells us everything that 19 Q Do those-- doestha summary fairly
20 we need to know about the schools or whether -- yeah, 20 characterize comments that you recal making at the
21 whether it tells us everything we need to know about a 21 conference on May 1<t, '997
22 schooal. 22 MR. HERRON: Objection. Callsfor speculation.
23 BY MR.AFFELDT: 23 THE WITNESS: Fromwhat | can recollect and
24 Q Do you question the wisdom of even trying to 24 what | read here in this summary, it generaly reflects
25 rank schools based on academic performance -- 25 what | stated with the exception of the last phrase
Page 200 Page 202
1 MR. HERRON: Same objections. 1 there, "Question the possible meaning of administering a
2 BY MR. AFFELDT: 2 high school exit exam to ninth graders.” 1'm not sure
3 Q -- aspart of an accountability system? 3 what this summary is specificaly reference or what it
4 A Weél, my persond feding isthe voters of 4 thinks| said because my view about the exit exam at
5 Cdiforniawant the accountability in a public education 5 that timeis not in sync with what they summarized.
6 systemand | think they deserve to have accountability 6 That was over two years ago, this session, May 1, 1999.
7 becauseteachers are paid by public funds and 7 BY MR.AFFELDT:
8 administrators are paid by public funds so we need to be 8 Q Inthe second sentence where it says, quote,
9 held accountable for what we do. 9 "Hesad that Californiaassessment tests are not
10 But how you measure students' success or 10 necessarily measuring what children are learning,”
11 student outcomeisredly up for debate. Therearea 11 unquote, what did you mean by that comment?
12 ot of factors that come into that that contribute to 12 A It stateswhat -- accurately reflects what |
13 student success. 13 probably stated that California SAT 9 doesn't
14 Q I'mgoing to hand you what will be marked as 14 necessarily measure what all our children arelearning.
15 Plaintiffs Exhibit 52-A. 15 Q Why do you believe that to be the case?
16 (Plaintiff's Exhibit 52-A was marked for 16 MR. HERRON: Objection. Vagueastotime.
17 identification by the court reporter.) 17 Thiswastwo and a half years ago are you asking him now
18 BY MR. AFFELDT: 18 or are you asking him then, what he thought then, what
19 Q Thisispurportedly asummary of aconference 19 he'sthinking now, based on when he said that?
20 entitled "Making Education Standards Work For All 20 BY MR. AFFELDT:
21 Students, A Community Conversation." It'sdated--the | 21 Q Doyou bdievethat as till currently the
22 date of the conferenceis May 1<t, 1999 University of 22 case?
23 San Francisco Kirschwin Theater. Do you recall 23 MR. HERRON: Objection. Callsfor speculation.
24 atending that conference? 24 Cadlsfor expert opinion.
25 A Yes 25 THEWITNESS: Interms of | made that statement

14 (Pages 199 to 202)




Page 203

Page 205

1 thenand whether thisis till -- 1 Q Inthethird sentence you are quoted or
2 BY MR. AFFELDT: 2 paraphrased rather, as pointing out that thereis no
3 Q Doyoubdieveitisdtill currently the case 3 alignment between the entrance requirements for
4  that the SAT 9 is not necessarily measuring what 4 University of Californiaand the California State
5 children arelearning? 5 University system and the current Cdifornia assessment
6 MR. HERRON: Same objections. Vague and 6 program. Isthat still your view?
7 ambiguous. Asked and answered. 7 MR. HERRON: Objection. Vague and ambiguous.
8 THE WITNESS. The SAT 9 doesn't measure 8 Vague and ambiguous as phrased. Document speaks for
9 everything that the kids are learning especialy for 9 itsdf. Vagueinitsuse of the term "current
10 English Language Learners. 10 Cadliforniaassessment program.” Vaguein terms of
11 BY MR. AFFELDT: 11 entrancerequirements. Calsfor speculation. Asking
12 Q Andyou bdievethat is till the case? 12 himto speak as an expert.
13 MR. HERRON: Same objections. 13 Y ou may respond.
14 THE WITNESS: Wéll, that question hasto -- 14 THEWITNESS: In afreshman admission
15 that question hasto be -- understand the context that 15 requirements for UC, specifies student enrollment in the
16 wearenow -- the state is trangitioning into the 16 A through F courses and arequisite GPA, those
17 Cdifornia Standards Test that is part of the Star 17 reguirements have nothing to do with how well or how not
18 Tedting Program. Andthe SAT 9, | understand, | don't | 18 well astudent performsonthe SAT 9tests. Andit's
19 know thisto be sure, will still be administered in some 19 been my long held belief that we need to make an
20 shapeor form. And how the CdiforniaStandards Test | 20 education system -- we need to create and administer
21 resultsand the SAT 9 results, how they will combine 21 education system that makes sense to our students.
22 together and condtitute the API, | don't know how it's 22 They are under alot of pressure especialy in
23 going to be weighted and how it will be done 23 high school. High school students today not only have
24 technicaly. 24 totakethe SAT 9 test, they take the Golden State Exam,
25 BY MR. AFFELDT: 25 theytake PSAT, the SAT, they take AP tests if they're
Page 204 Page 206
1 Q But with respect to the SAT 9 portion of the 1 enrolledin AP classes. And then on top of that,
2 exam,isitstill your view that the test is not 2 teachersgivetestsin the end of the semester or mid
3 measuring what children are learning? 3 terms.
4 MR. HERRON: Objection. Vague and ambiguous. 4 And even after astudent is admitted into UC,
5 Vagueastotime. Vague and ambiguous as phrased. 5 depending on he or she scored on the SAT verbd or the
6 Cdlsfor speculaion. Ask for himtotestify asan 6 SAT 2 English or the SAT 2 writing, that student might
7 expert on atopic that's unrelated to any duty he held 7 havetotake awriting proficiency exam for placement
8 at the Department of Education or for the state of 8 purposeswithin the UC system. Ther€salot of tests
9 Cdifornia 9 aong the roadway and they just aren't aligned between
10 Y ou may respond. 10 what UC, CSU requires and what is happening in our high
11 THE WITNESS: | believethat -- as| stated 11 school.
12 previoudy, | don't believe that it measures everything 12 BY MR. AFFELDT:
13 that achildislearning in the classroom. 13 Q What about the California standards portions of
14 BY MR. AFFELDT: 14 the Star Test, isthat digned with UC and CSU entrance
15 Q Whatisit not measuring? 15 requirement?
16 MR. HERRON: All the same objections. 16 MR. HERRON: All the same abjections. Lacks
17 THE WITNESS: | guess one example would be how 17 foundation. Assumes facts not in evidence.
18 achildlearnsto work with other studentsin problem 18 THE WITNESS: | don't believe that they are
19 solving. | meanintherea world, we dl have to work 19 aligned because UC has given no indication that they are
20 together and solve problems and whatever the work place. 20 going to accept the California standard test results for
21 Andwetry to promote those kinds of skillsin the 21 purposes of freshman admission consideration. They have
22 classroom or in college, not in every class, but that is 22 not changed essentialy the A through F requirements.
23 avery dffective teaching strategy. And that's not 23 It'sgoing to be cdled the A through G requirement
24 measured in the standardized test. 24 because they are going to add that one year of foreign
25 BY MR. AFFELDT: 25 language. Studentsare still required at present to
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1 takethe SAT 1and SAT 2. 1 exam, are you aware of any system by which the state
2 BY MR. AFFELDT: 2 insures whether or not teachers in classrooms have
3 Q Thefirst part of the last sentencein the 3 received professiona development training to teach
4 paragraph we're looking at, paraphrasing you as asking 4  those content standards?
5 "What tools are being provided to teachers so that their 5 MR. HERRON: Objection. Callsfor speculation.
6 students can achieve high standards.” What did you mean 6 Vague and ambiguous as phrased. Vague astotime.
7 bythat? ‘ 7 Asking himto tegtify as an expert. Asking himto
8 A Generdly teachers need to be aware of the 8 tedtify beyond the scope of his duties and beyond the
9 sandard and if they aren't aware of the standards, they 9 scopeof hisduties related to education.
10 needto receive professional development opportunities 10 THE WITNESS: The steate content standards are
11 todoso. And they need to understand both contents and 11 not mandatory. It's still up to theloca school
12 teaching strategies for subject matters that they are 12 district to adopt standards. Now the Cdifornia
13 responsiblefor. 13 Standards Test is based on Cdifornia standards, but
14 Q Isityour view that the teachersin Cdifornia 14 technicdly you don't -- alocd school board does not
15 have been trained in the content standards? 15 haveto adopt the state standards. They can get to the
16 MS. ALTAMIRANO: Objection. There'sno basis 16 Cdifornia Standard Test in adifferent way or different
17 for establishing that he has any background in this 17 route. That was the theory behind the legidation that
18 aea 18 created the sate content standards.
19 MR. HERRON: Callsfor speculation. Vague and 19 BY MR. AFFELDT:
20 ambiguous. Cdlsfor him to testify as an expert. 20 Q I'mnot asking you for your understanding asto
21 Asking himto speak to an item there is no evidence he 21 the mandatory or non mandatory nature of the California
22 had anything to do with in regard to his duties for the 22 contents standard. I'm asking you whether you're aware
23 Department of Education or behalf of the SPI. 23 of the state having any system that would ensure the
24 Ask away. | think you're wasting your time 24 professiona development and training for teachers that
25 here, John. Thisisthe day to conclude his depo. 25 teach the state's content standard.
Page 208 Page 210
1 | suppose you can spend your time however you like. 1 MR. HERRON: All the same abjections.
2 Y ou may respond. 2 THE WITNESS: No, | amnot.
3 THE WITNESS: Can you ask your question again. 3 BY MR. AFFELDT:
4 BY MR. AFFELDT: 4 Q Doyou ever tedtify in front of Congress as
5 Q Do you have an opinion on whether or not the 5 part of your duties a the Department of Education?
6 teachersin Cdiforniahave received the professiona 6 A Yes
7 development that will enable them to teach the content 7 Q Approximately, how many times did that occur?
8 standards? 8 A | canonlyrecal once.
9 MR. HERRON: Focus your atention on Los 9 Q Do you remember when that was?
10 AngeesUnified School District. Do you have an opinion 10 A No.
11 there? 11 Q Did you apply to be director of the Peace Corp?
12 THE WITNESS: It'sdifficult to answer that 12 A | wasasked -- | mean | was interviewed for it.
13 question becauseit'sreally alocal decision asto -- 13 Q I'mgoing to hand you what we will mark as
14 becauseloca school districts hire their teachers and 14 Exhibit 53-A. If you could review that and let me know
15 it'sup totheloca school board and local 15 whenyou're done.
16 administration to monitor and to make sure that whatever 16 A Okay.
17 standardsthe local school board adopts, that their 17 (Plaintiff's Exhibit 53-A was marked
18 teachers areteaching to those standards. And if they 18 for identification by the court reporter.)
19 arenot teaching to the standards, they should probably 19 MR. AFFELDT: Areyou ill reviewing it,
20 look at intervention assistance, professional training, 20 David?
21 professiona development for such teachers. 21 MR. HERRON: Everyoneistoo fast for me. Just
22 BY MR. AFFELDT: 22 aminute.
23 Q Inlooking at the state contents standards that 23 BY MR. AFFELDT:
24 the State Board of Education has adopted and 24 Q Have you had a chance to review the document?
25 incorporated into the Star Exam and the high school exit 25 A Yes | have
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1 Q Isthisthe testimony that you delivered to 1 expert onthisparticular topic.
2 Congress on January 28th, 1998? 2 To the extent, Mr. Der, you have a persona
3 A Yes it gppears so. 3 opinion, you may certainly expressit.
4 Q Wereyou spesking in your official capacity? 4 THE WITNESS: | voted against Proposition 13.
5 A Asthe document shows, | was spesking on behdf 5 MR. HERRON: | don't think he's asking for that
6 of the state superintendent. 6 persond information.
7 Q Inthetestimony you ddivered, you state 7 THE WITNESS: | am giving persona opinion.
8 that -- and what's marked as page 156, which is page 2 8 | voted againgt Proposition 13. 1t changed the ability
9 of the exhibit, "State and local governments -- 9 of loca governments, school board and others to tax
10 MR. HERRON: Where are you? 10 ther statein terms of how we tax our citizens for
11 MR. AFFELDT: Two-thirds of the way down, 11 public service and as aresult of Prop 13, the governor
12 paragraph beginning with "such progress have occurred 12 inthe state they play amore central role in funding of
13 without the federa role," it's the second page. 13 education servicesin the state of Cdlifornia.
14 MR. HERRON: Right here. 14 BY MR. AFFELDT:
15 BY MR. AFFELDT: 15 Q Do you see a the bottom of the same page we
16 Q "State and loca governments over this 40-year 16 arelooking at you refer to Prop 13 as"Ravishing the
17 period have ardatively poor record of degling with 17 quality of public education in Cdifornia'?
18 equityissues." Do you seethat? 18 MR. HERRON: Objection. Misconstruesthe
19 A Uh-huh. 19 document which talks about -- coupled with the Sate's
20 Q Could you explain what you are referring to 20 floundering economy.
21 there. What'sthat statement? 21 BY MR. AFFELDT:
22 MR. HERRON: Objection. Calsfor an awfully 22 Q Do you seethereference to the phrase we're
23 good recollection inasmuch as this testimony was 23 taking about, Mr. Der?
24 ddivered three years and ten months ago. Callsfor 24 A Yeah, | seeit'sthelast -- second to the last
25 gspeculation. Callsfor anarrative of 40 years of U.S. 25 sentencein that bottom paragraph.
Page 212 Page 214
1 history. 1 Q Okay. Let meask you this, according to the
2 THE WITNESS: The statement was madein the 2 document, it's page 158, the fourth page of Exhibit
3 context of an unequd funding among local jurisdictions 3 53-A, thethird paragraph down, beginning "In addition,"
4 or state or public education and aso in the context of 4  you state that "The U.S. Department of Education
5 the effects and the lingering effects of segregated 5 provides Congress with vital data on program
6 schoolsand aso within the context of adequately 6 effectiveness and ask how can this Congress know whether
7 serving English Language Learners, newcomers, immigrant 7 thegoas of various programs are being achieved without
8 students and students with specia needs, students with 8 havingthe dataavailable" Isit your view that data
9 disability. Anditisthebelief of the state 9 on program effectivenessisacritical part of -- for a
10 superintendent that the targeting that it's part of 10 government to monitor the effectiveness of its
11 federd funding for education in targeting through 11 educationa system?
12 categorica programs that have been an effective 12 MR. HERRON: Objection. Incomplete, improper
13 drategy to address inequities in terms of how these 13 hypothetical. Cdlsfor speculation. Vague and
14 identify population, student population groups are 14 ambiguous as phrased. Vague and ambiguous in terms of
15 served or are not served in our public schools across 15 "program effectiveness." Y ou're asking him to speculate
16 thenation. 16 inaddition asto something here, programs, U.S.
17 MR. HERRON: Weve now reached 12:05. May | 17 department programs to governments generaly without
18 suggest we take our lunch bresk at this point. 18 gpecifying what governments. Asking him to testify as
19 MR. AFFELDT: I've got afew more questionson 19 anexpert. Thequestion isnot good.
20 thisexhibit then we can go to lunch. 20 THE WITNESS: Can you ask your guestion again.
21 Q How do you see the effect of Proposition 13 as 21 MS. ALTAMIRANO: Could you repest, I'm sorry.
22 having ravaged the quality of education in California? 22 MR. AFFELDT: Sure.
23 MR. HERRON: Objection. Callsfor speculation. 23 MS. ALTAMIRANO: Could you tel the reporter to
24 Vague and ambiguous. Theterm "ravaged” assume facts 24 pleaseread.
25 notinevidence. You're asking him to testify asan 25 MR. AFFELDT: No, I'm going to rephraseit.

17 (Pages 211 to 214)



Page 215

Page 217

1 Q Let meask you this, what did you mean by your 1 speculation. Vague asto theword "shortage.”
2 sentence that providing -- what did you mean by stating 2 THE WITNESS: Y ou know, when | assumed my
3 that datawas vital to determine program effectiveness? 3 responsibilities as deputy sup in the education equity
4 MR. HERRON: Objection. Misconstruesthe 4 areg, | wasinformed that there was a shortage of
5 document. 5 gpecid ed teachers generdly in the state.
6 THE WITNESS: If | recall thistestimony 6 BY MR. AFFELDT:
7 correctly, it has been the state superintendent's view 7 Q Didyou ever review reports or other
8 thatitisafedera rolein public education. And that 8 information detailing the extent of the shortage?
9 theU.S. Department of Education serves an important 9 MR. HERRON: During histenure at the
10 function in getting report or data from the state as 10 department?
11 to-- intermsof students outcome or how their dollars 11 MR. HERRON: Yes.
12 have been spent. This particular comment was made 12 THE WITNESS: | don't have any recollection of
13 because at that time in Congress, there was till amove 13 reviewing areport like thet.
14 todo away with the U.S. Department of Education or to 14 BY MR. AFFELDT:
15 consolidate programs to the point that they would give 15 Q Isitfair to say that it wasn't aregular part
16 money out on ablock grant basis. And she was somewhat 16 of your dutiesto review reports on the shortage of
17 concerned that all this funding would go to the block 17 credentid specid ed teachers as part of your duties?
18 grant and we wouldn't know how effective the programs 18 A No.
19 had been or how the money was being spent. And that 19 Q No, it'snot fair to say that, or no, you did
20 redly was the content of this particular comment in 20 not regularly engageinit?
21 here. 21 A No, | did not regularly review reports on
22 It didn't give al the background, but that was 22 that -- on the matter of the number of credential
23 oneof theissues that was being raised because back in 23 specid ed teachers.,
24 '97,'98 congressman Hoffstra of Michigan said, "Oh, 24 Q Wasinformation ever provided to you regarding
25 there are 268 federaly funded programs. There are so 25 the shortage of textbooks and other curriculum
Page 216 Page 218
1 many of themwe just need to do away with it put 1 instructional materials?
2 everythinginoneor two pots." And asthis testimony 2 MR. HERRON: Objection. Assumesfact notin
3 indicated, you know, can there be a streamlining of 3 evidence. Calsfor speculation. Vague and ambiguous
4 these programs, absolutely yes, but streamlining is very 4  asphrased.
5 different from abolishing the programs or the program 5 THE WITNESS: Shortage of -- can you specify
6 gods. 6 your question? Shortage of textbooks at a particular
7 MR. AFFELDT: Why don't we take alunch break 7 district or for al districts?
8 now. 8 BY MR. AFFELDT:
9 MS. ALTAMIRANO: Thank you. 9 Q Any shortage of textbooks or curriculum
10 MR. HERRON: Gred. 10 materialsregarding special education at any placein
11 (Lunch recess taken.) 11 the state public school system.
12 BY MR. AFFELDT: 12 MR. HERRON: Same objections. Overbroad.
13 Q Mr. Der, what gteps, if any, has the Department 13 THE WITNESS: | don't recall receiving reports
14 of Education taken to reduce the teacher shortage with 14 about shortage of textbooks for specia ed students.
15 respect to specid education teachers? 15 BY MR. AFFELDT:
16 MR. HERRON: Objection. Callsfor speculation. | 16 Q Areyou aware of any systemin placeto
17 Assumesfacts not in evidence. 17 determine whether there is a shortage of textbooks for
18 THE WITNESS: I'm not -- 18 specia ed studentsin California?
19 MR. HERRON: Vague astotime. 19 A No.
20 THE WITNESS: I'm not aware of any. 20 Q Areyou aware of any steps that the State has
21 BY MR. AFFELDT: 21 taken outside the Department of Education -- which
22 Q How long have you been aware of the existence 22 you've dready answered -- are you aware of any steps
23 of ashortage of specia education credential teachers? 23 that the State has taken to reduce the shortage of
24 MS. ALTAMIRANO: Asked and answered. 24 credential special ed teachersin California?
25 MR. HERRON: Vague and ambiguous. Calsfor | 25 MR. HERRON: Objection. Vague and ambiguous.
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1 Incomplete, improper hypothetical. Callsfor 1 (Record read as follows:
2 speculation. Are you asking him beyond funding issues 2 "Question: Are you aware of any
3 or areyouincluding that? 3 action taken by any other state entity to
4 Y ou can go ahead and answer the question. 4 reduce the shortage of credential specia
5 THE WITNESS: | didn't quite understand. You 5 ed teachersin the State of California?")
6 said, above and beyond the Department of Ed meaning the 6 MSALTAMIRANO: Isthat the question you're
7 branch responsibilities or above and beyond the 7 asking now?
8 department asawhole? 8 MR. AFFELDT: Yes.
9 BY MR. AFFELDT: 9 MR. HERRON: All the same objections.
10 Q | asked you earlier about the Department, 10 THE WITNESS: It would depend on the context in
11 whether the Department of Ed had taken any stepsasa 11 which the issue wasraised that might cause meto
12 whole. And you said you weren't aware of any. So now 12 addressit or not addressiit.
13 I'masking outside of any actions taken by the 13 BY MR. AFFELDT:
14 Department of Education, are you aware of any action 14 Q So what -- maybe you can explain that to me.
15 taken by any other state entity to reduce the shortage 15 What do you mean by depending on context would cause you
16 of credentia specia ed teachersin the State of 16 toact or to address the shortage?
17 Cdifornia? 17 MR. HERRON: Objection. Callsfor anarrtive.
18 MR. HERRON: Objection. Callsfor speculation. 18 Vague and ambiguous.
19 Vague and ambiguous as phrased. Assumesfactsnot in 19 THE WITNESS: The specid ed division hasthe
20 evidence. 20 responsibility to monitor compliance by school districts
21 THE WITNESS: | just have generd knowledge of 21 with federal law. And to the extent that our special ed
22 the governor as being supportive, you know, raising the 22 division monitored a specific district and our
23 beginning salary for teachers as away of encouraging 23 monitoring activities identified students are or not
24 moreindividuasto go into the teaching profession. 24 receiving services specified in their |EPs, there might
25 Andasol just have not followed up theissue of 25 Dbeanissuethat astudent is not getting the counseling
Page 220 Page 222
1 credentia teachers. That isnot an area of 1 that wascdledinby IEP. And that student is not
2 responsibility that | had at the Department of 2 getting counsdling or psychological services. That
3 Education. 3 district would not be in compliance with regard to that
4 BY MR. AFFELDT: 4  sudent and that student's |EP.
5 Q Soyou did not consider it within your area of 5 And if that's identified as a compliance issue,
6 responsibility to address this shortage of credential 6 wewould -- and if there are a series of issues where
7 teachersin the special ed program in California? 7 they are not in compliance with the Department of Ed,
8 MR. HERRON: Objection. Assumes factsnot in 8 Specid Ed Division would develop a corrective action
9 evidence. Vague and ambiguous. Callsfor speculation. 9 plan for that district to address the specific issues of
10 Cadlsfor alegal conclusion. 10 non compliance identified in the compliance review.
11 Y ou may respond. 11 BY MR. AFFELDT:
12 THE WITNESS: Isyour question generally 12 Q Did you ever develop corrective action plans
13 speaking or specific to adistrict? 13 that require districts to hire more credential specia
14 BY MR. AFFELDT: 14 edteachers?
15 Q My question isreating to the teacher -- 15 MR. HERRON: Objection. Callsfor speculation.
16 reducing any teacher shortage that you are aware of with | 16 Vague and ambiguous in terms of the word "you."
17 respect to credential special ed teachersin California. 17 THE WITNESS: Can you ask the question again.
18 MS. ALTAMIRANO: Objection. I'mgoingtoask | 18 MR. AFFELDT: Did your division, which you
19 you to clarify your question. Y our previous question 19 oversaw deding with specid ed, ever develop asa
20 was, wasit part of your duties and | would like to find 20 corrective action plan a requirement that a district
21  out exactly which question you're asking him so it's 21 hire more credentid teachers?
22 clear. 22 MR. HERRON: Same objections.
23 MR. AFFELDT: Can you please read the previous | 23 THE WITNESS: As deputy superintendent, | did
24 question. 24 not have the day-to-day assignments to develop
25 THE REPORTER: Sure. 25 corrective action plans. The development of those
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1 corrective action plans resided with professiona staff 1 tobeincompliance?
2 and with administrative staff within the Specid Ed 2 MR. HERRON: Objection. Incomplete improper
3 Division. 3 hypothetical. Callsfor speculation. Assumes facts not
4 What | would get areport on is whether the 4 inevidence. Vague and ambiguous. Callsfor alega
5 district was or was not in compliance. And if they 5 conclusion.
6 weren't, how soon would they get into compliance because 6 THE WITNESS: It would depend on -- it would
7 we have to make sure that non compliance issues were 7 depend on what the |EP stated and I've not as deputy
8 addressed in amanner that aso was responsiveto 8 superintendent, | do not read these IEPs thet are
9 whatever specid conditions and ongoing responsibilities 9 developed at theloca levd or a a particular school.
10 the Department of Ed had as a state education agency. 10 BY MR. AFFELDT:
11 | did not, let's say, Monterrey School Didtrict had a 11 Q Let megiveyou another hypothetical. If a
12  specific non compliance issue that may need more 12 student's IEP indicatesthat they needtobeina
13 credentialed teachers, it was redly up to staff to 13 gpecid day class and taught with other specia ed
14 develop the corrective action plan. 14 students, but the only teacher for that classis someone
15 BY MR.AFFELDT: 15 onanemergency permit, would you consider that district
16 Q Isitagroundsfor non complianceto not have 16 to beout of compliance?
17 asufficient number of credential special ed teachersin 17 MR. HERRON: All the same objections as
18 thedidtrict? 18 interposed inthe last question. Lack of relevance.
19 MS. ALTAMIRANO: Objection. Vagueand 19 MS. ALTAMIRANO: I'm aso going to object.
20 ambiguous. 20 THE WITNESS: It would depend on the -- in
21 MR. HERRON: Callsfor speculation. Callsfor 21 monitoring and looking at compliance with federal law,
22 alegd conclusion. 22 specid ed staff would go in and look at the type and
23 THE WITNESS: It depends on what is called for 23 levd of sarvice being provided and hypothetically a
24 inastudent's |IEP. | mean the student's individual 24 teacher may be on an emergency credential, but in fact
25 education program drives what services are and are not 25 providethe very service specified in a student's | EP.
Page 224 Page 226
1 provided. 1 Andif those services are being provided, whatever is
2 BY MR. AFFELDT: 2 cdledfor in the IEP, notwithstanding the status of the
3 Q So, for example, an IEP cdled for so many 3 teacher, whether it's an emergency credentia or
4 hoursaday for astudent to spend with aresource 4 credentia or clear credentid or, you know, part-time
5 specidists and the district did not have aresource 5 teacher, full-time teacher, we would look at whether the
6 specidist to giveto that student, would you find them 6 student received the service that is specified.
7 innon compliance? 7 BY MR. AFFELDT:
8 MR. HERRON: Objection. Incomplete and 8 Q Sothe compliance or non compliance turns on
9 improper hypothetical. Callsfor speculation. Vague 9 whether or not the student is receiving the servicesin
10 and ambiguous. 10 thelEP and not the particular credentia status of the
11 THE WITNESS: Y ou've given ahypothetica 11 teacher?
12 situation of astudent's IEP calls for services by an 12 MR. HERRON: All the same abjections.
13 RSP teacher over so many hours and over aweek'stime. 13 THEWITNESS: Asl| stated before, it depends on
14  If our staff found that those services weren't being 14 what the IEP stated. Now, thisis ahypotheticd. And
15 provided for the required number of hours per week, we 15 | don't know if this ever happened. If an |EP specifies
16 would find them -- find the district not to bein 16 that student X will bein teacher Y's classroom for X, Y
17 compliance inimplementing the IEP. 17 and Z reasons, then that's what the |EP specifies. Or
18 BY MR.AFFELDT: 18 thelEP might just state this student is only going to
19 Q Youwould find them to be nat in compliance? 19 get -- will get six hours or three hours of RSP services
20 A Right, because they did not provide X number of 20 during theweek. It depends on what the |IEP states.
21 hours of service by an RSP teacher. 21 AndIEPsareindividua education plans. It'svery
22 Q What if they provided the X number of hours of 22 student specific. |EPsdo not ded with other students.
23 sarvicesin an RSP classroom or with an RSP teacher, but 23 It only dealswith that student and that student's
24  that teacher had only an emergency permit and no specia 24 particular needs.
25 education credential, would you find that district not 25 BY MR. AFFELDT:
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1 Q Andaslong asthat student gets the number of 1 corrective action. If the specid ed monitorsfind
2 hours and the types of services prescribed in the |EP, 2 that, let's say, 100 specia need students were not
3 then the department would find the district to bein 3 Qetting ser- -- let's say, 100 specia ed studentsin
4 compliance regardless of the credential status of the 4 thedigtrict had in their IEP, you know, RSP services
5 particular teachers? 5 and 99 of them were not getting it, in that Situation
6 MR. HERRON: Objection. Incomplete, improper 6 therdsasystem problem. Andwe would haveto look a
7 hypothetical. Callsfor speculation. Vague and 7 what are the factors that's causing them. Failureto
8 ambiguous. Calsfor alegal conclusion. Asked and 8 ddiver sarvicesto the 99 students as specified in the
9 answered. 9 IEPs
10 THE WITNESS: Compliant with regard to that 10 BY MR. AFFELDT:
11 issue, right? 11 Q | understand that your compliance reviews that
12 BY MR.AFFELDT: 12 wevetaked about so far proceeds by looking at the
13 Q Rignt. 13 |EPsinthedigtrict and services that those IEPs might
14 A Because there may be other non compliance 14 require, aside from that I'm asking whether there's an
15 issues. 15 independent criteriathat the Department of Education
16 Q Correct. And your answer for the record? 16 imposes on digtricts to have specific numbers of
17 A Againthisishypothetical. If the services 17 credentia specid ed teachersin place.
18 arebeing provided as specified in astudent's |EP, we 18 MR. HERRON: Objection. Asked and answered.
19 would find at least that element to be in compliance. 19 Assumesfactsnotin evidence. Callsfor speculation.
20 Q Okay. Areyou aware of the Department of 20 Incomplete and improper hypothetical. Vague and
21 Education ever finding adistrict not to bein 21 ambiguous.
22 compliance because they had too large a number of 22 THE WITNESS: | am not aware of any other
23 teachers on emergency programs? 23 system that would look at whether the district had a
24 MR. HERRON: Objection. Vague and ambiguousas | 24 specific number of credentid teachersin specid ed.
25 phrased. Incomplete and improper hypothetical. Calls 25 BY MR. AFFELDT:
Page 228 Page 230
1 for speculation. Callsfor legal conclusion. Assumes 1 Q Do you know if that's part of the CCR review?
2 factsnot in evidence. 2 A | don't know for certain. | have not looked at
3 THE WITNESS: I'm not aware of any non 3 the CCR document in awhile, so | really cannot answer
4 compliance issue that was based on what you just stated 4 specifically.
5 wherethere are too many emergency credentia teachers 5 Q Okay. Areyou aware of -- strike that.
6 versuscredentia teachers. 6 Based on your experience in the Department of
7 BY MR. AFFELDT: 7 Education, do you believe that special education in
8 Q Istherequirement to have credential special 8 Cdiforniais adequately funded?
9 education teachers in place even one of the criteria 9 MR. HERRON: Objection. Vague and amhiguous.
10 upon which district complianceis judged? 10 Cadlsfor speculation. Vague astotime. Callsfor a
11 MR. HERRON: All the same objections as 11 legal conclusion.
12 interposed to the last question. 12 THE WITNESS: A number of loca districts have
13 THE WITNESS: | don't understand your question. | 13 complained generally. And it's not complaints just to
14 BY MR. AFFELDT: 14 the department. They've complained generaly that they
15 Q Sure. Isit even acriteria upon which to 15 encroach upon their genera fund in order to provide
16 judge compliance or non compliance, the question of 16 servicesto their specid ed students as specified in
17 whether adistrict has sufficient numbers of credential 17 therespective IEPs. And to the extent that this
18 gpecia ed teachersin the classrooms? 18 encroachment occurs, loca school districts have
19 MR. HERRON: All the same objections. Asked 19 regularly charged that specid ed is not adequately
20 and answered. 20 funded or that the federal government has not covered at
21 THE WITNESS: | don't know. It dependsonwhat | 21 least 40 percent of special ed costs that are related to
22 thelEPinthat district call for. Hypotheticaly, it 22 complianceto federa law.
23 could be just one student who is not getting services, 23 BY MR. AFFELDT:
24 but al the other students are getting it so the Special 24 Q And in addition to complaining about the Feds
25 Ed Division would develop a student specific remedy or 25 not meeting their 40 percent obligations, do the
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1 digtricts complain that the state has not met -- has not 1 '50sor '60s. Andtherewasalot of dissatisfaction
2 aso sufficiently funded specia education? 2 within the specia ed community of how state dollars
3 MR. HERRON: Objection. Callsfor speculation. 3 werebeing distributed, and so AB602 was made to
4 Vagueastotime. Vague and ambiguous as phrased. 4 equalize al the funding.
5 THE WITNESS: | don't redly know how to answer 5 Q My question was, | think, answered by your last
6 your question because most of the complaints are focused 6 statement. Was AB602 passed into law?
7 onthefeds not covering the 40 percent of the cost. 7 A Yes, itwaspassedin 1997 sameyear asID 97,
8 And maybe districts have complained they are not getting 8 that'sthe only way | can remember it.
9 enough money from the state. | have not redlly heard 9 Q Any other activities you can recdl in which
10 that. The prevaent complaint isthe feds are not 10 the department sought to improve the funding situation
11 paying 40 percent of the costs. 11 for specia edin Caifornia?
12 BY MR. AFFELDT: 12 MR. HERRON: Objection. Vague and ambiguous.
13 Q Do you know what the current breskdown is 13 Cadlsfor speculation.
14 between federa and state funding for specia ed in 14 THE WITNESS: The department was aware but was
15 Cdifornia? 15 not amgor player in settling the Riverside lawsuit
16 MR. HERRON: Objection. Vague and ambiguous. 16 againgt the gtate for state mandate specia ed. And
17 Cadlsfor speculation. 17 redly there were other state players who really engaged
18 THE WITNESS: | don't know what the that -- 18 quiteintensely with the governor and whatever solution
19 what the percent between thetwo are. | haven't seen 19 they came out with to settle that particular piece of
20 thefigures. | just don't know. 20 litigation.
21 BY MR. AFFELDT: 21 BY MR. AFFELDT:
22 Q Aspart of your duties as head of the equity 22 Q What was the subject of the Riverside lawsuit?
23 branch, did you regularly review information regarding 23 MR. HERRON: Same objections.
24 the funding levels of special ed in Cdifornia? 24 THE WITNESS: That particular lawsuit,
25 A No. 25 | believe, addressed -- | hadn't read it, but | wastold
Page 232 Page 234
1 Q Areyou aware of any -- strike that. 1 encroachment, state mandate encroachment into the
2 What, if any, action are you aware of that the 2 genera fund and they wanted the state to adequately
3 department took to improve the funding of special ed 3 fund state specia ed.
4 programsin California? 4 BY MR. AFFELDT:
5 MR. HERRON: Objection. Vague and ambiguous. | 5 Q Who were the plaintiffsin that suit?
6 Assumes facts not in evidence. 6 MR. HERRON: Same objections.
7 MS. ALTAMIRANO: Callsfor speculation. 7 THEWITNESS: | think it was Riverside --
8 THE WITNESS: | don't recdll al the specific 8 County of Riverside Unified School Digtrict. It was one
9 legidative efforts made by the department. | know when 9 of the Riverside entities.
10 | served as deputy superintendent in the internal 10 BY MR. AFFELDT:
11 affairs, we support AB602 that sought to equalize 11 Q Andwhen was that filed?
12 special ed funding among the special ed, among the self 12 MR. HERRON: Same objections.
13 specia ed loca planning area. 13 MS. ALTAMIRANO: Objection. He aready
14 BY MR. AFFELDT: 14 tedtified that he had heard about this.
15 Q What happened to AB602? 15 BY MR. AFFELDT.
16 A | don't recall al the specifics becauseit's 16 Q You can answer to the extent you know.
17 kind of adetail piece of legislation, but generally it 17 A Itwassomeyearsago. It could be as much as
18 equalized -- tried to equalize funding for special ed 18 tenyearsago.
19 because from what | was told certain districts or 19 Q Didit predate your tenure?
20 certain services got more money than othersin the 20 A Yes itdid.
21 districts. And it was sort of based on sort of historic 21 Q Wasit settled or resolved by a court ruling?
22 patterns of service. And over time, patterns of 22 MR. HERRON: Objection. Callsfor alegd
23 services and students' needs changed. 23 conclusion. Callsfor speculation. Vague and
24 It was sort of based on aformulathat was 24  ambiguous.
25 created, | don't know how many years back, maybeinthe | 25 THEWITNESS: | bdieve it was settled between
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1 theparties. Anditwas settled, and it brought the 1 theactions of the Department of Education that have
2 litigationto the end. | would assume the judge must 2 sought to improve the level of funding for specia edin
3 havesigned off on it because the matter was alegd 3 Cdifornia?
4 matter. 4 MR. HERRON: Objection. Vague and amhiguous.
5 BY MR. AFFELDT: 5 Cadlsfor speculation. Assumes facts not in evidence.
6 Q And what was your understanding of whet this 6 Cadlsfor alega conclusion.
7 settlement was that you ultimately reached? 7 THE WITNESS: Different states hold their
8 MR. HERRON: Same objections asinterposed in 8 groups, local schooal district or special ed associations
9 thelast question. 9 or associations of specia ed directors from time to
10 THE WITNESS: | dont recall the specific 10 timetheyll go back to Washington, D.C. and federally
11 dollar amount that was involved in the settlement. The 11 fund aprogram. They will go back to Washington, D.C.
12 best | can recollect there was a certain amount paid for 12 tolaobby for full funding or adequate funding of special
13 theyear that -- | believe, | guessit was probably this 13 edor other programs. And they would go on their own.
14 year, the 01/02 school year, alump sum payment and then 14 They wouldn't have to get our permission, or they didn't
15 theresgoingto be, I think, 25 million dollars a year 15 haveto get the permission of the Department of Ed.
16 for the next ten years. | don't know. | think it's 25 16 BY MR. AFFELDT:
17 or something like that. 17 Q Any other actions by the State to readdress
18 BY MR. AFFELDT: 18 gpecia ed funding issuesin California?
19 Q Isthat amount only going to Riverside or? 19 MR. HERRON: Same objections as to the last
20 A No, it'sfor school districts across the state. 20 question.
21 Q Sowhatever was reached was a generd 21 THE WITNESS. When you say "State," are you
22 resolution and not specific to Riverside? 22 taking about the state government or?
23 MR. HERRON: Same objections asinterposed to 23 BY MR. AFFELDT.
24 thelast question which | objected. 24 Q Any dtate entity. We covered the Department of
25 BY MR. AFFELDT. 25 Ed.
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1 Q Youareshaking your head. Speak your answer 1 A | am not aware --
2 sothereporter can hear you. 2 Q Okay.
3 A Yes, it was a settlement for school districts 3 A -- other than states legislature going to lobby
4 inthe State of California. The handling of that money 4 for money.
5 redlyishandled in acompletely different areathan my 5 MR. AFFELDT: I'm going to hand you what will
6 aea 6 be marked as Plaintiff's Exhibit 54-A and I'm going to
7 Q And did the settlement discussions predate your 7 ask youto try to help me understand what this document
8 tenurein the department? 8 is. It'sarather lengthy document. | think if you'll
9 A | don't know. 9 just read the first page and then if you can let me know
10 Q Areyou aware of any other actions the 10 when you're done.
11 department has taken to improve the funding situation 11 (Plaintiff's Exhibit 54-A was marked
12 for specia ed in Cdifornia? 12 for identification by the court reporter.)
13 MR. HERRON: Objection. Assumesfactsnotin 13 MR. HERRON: So your direction isfor himto
14 evidence. Vague and ambiguous. Callsfor speculation. | 14 read the first page and see if he recognizesit?
15 Asked and answered. 15 MR. AFFELDT: Just let me know when he's done.
16 THEWITNESS: Am | aware of other efforts? 16 Takealook at thefirst page, then, I'll ask himif he
17 | don't -- it's possible that the superintendent may 17 recognizesit.
18 have written letters to the legidature at the federa 18 THE WITNESS: | have some recollection that we
19 levd for funding, but | don't recal any specific 19 submitted a proposal to the feds and it was eventually
20 letter or specific substance on aparticular piece of 20 approved by the feds with a grant of five million
21 legidation. | would have to go through the files and 21 ddllars, but this was developed -- | can't remember.
22 seewhat position we may or may not have taken. 22 Thiswas dready in the works before | took on my
23 BY MR. AFFELDT: 23 responsibilities as deputy supervisor for the education
24 Q Okay. Areyou aware of any efforts by the 24 of equity, but this was an item that was sort of on its
25 date, other than ones you've aready mentioned, beyond 25 way. | did not have the substantive involvement at this
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1 point. 1 thetop right-hand corner.
2 BY MR.AFFELDT: 2 MR. HERRON: Isthat '90 or '98?
3 Q What isagtate improvement plan? 3 MR. AFFELDT: There's another similar chart on
4 A Fromwhat | understand, it's an effort to 4 page7. There'sanother chart with asimilar date.
5 improve our overal system in monitoring compliance, 5 Doesany of thisrefresh your recollection asto when
6 technical assistance, servicesto LEA, Loca Education 6 this document was devel oped?
7 Agencies. To address how to help, for example, local 7 MS. ALTAMIRANO: The question was asked and
8 school districts to address how they communicate with 8 answered before that he doesn't recollect.
9 parents, how we communicate with the members of the 9 MR. AFFELDT: I'masking if hisrecollectionis
10 public, families with special ed students. 10 being refreshed, which is an appropriate question.
11 Q Isthat agrant program from the federa 11 THE WITNESS: It says, 1998. Asl dtate,
12 government under the IDEA? 12 | have some recollection that this matter of state
13 MR. HERRON: Objection. Vagueand anbiguousas | 13 improvement grant, that we have to apply for, surfaced
14 totime. Vague and ambiguous as phrased. This document 14 sometimein 1998. And it saysit's based on this state
15 isdated more than three years ago. 15 improvement plan. | don't recollect the plan right now.
16 THE WITNESS: Y ou know, | don't know what was 16 | don't recollect the plan -- the date of the plan,
17 the specific funding source for this state improvement 17 | should say.
18 plan. 18 BY MR. AFFELDT.
19 BY MR. AFFELDT: 19 Q But the plan and the grant were submitted after
20 Q Wi, I'mlooking at thefirst sentence on the 20 you took office in the equity branch?
21 first page which seems to indicate "Was proceeding to 21 MR. HERRON: Objection. Callsfor speculation.
22 obtain money under the IDA," let me know if that 22 Asked and answered.
23 refreshes your recollection? 23 THE WITNESS. What | generally recollect isthe
24 A Yes, but | don't know what part it came under. 24 state improvement grant was submitted during that time
25 Therearealot of different partsto IDA. | don't know 25 in 1998 when | was around or shortly after | assumed my
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1 what partit came under. 1 responsibilities.
2 Q When did you take over again as deputy 2 BY MR. AFFLEDT:
3 superintendent of the equity branch? 3 Q | believe you testified that you, the
4 A February of 1998. No. It was either February 4 department, received five million dollars?
5 or March. 5 A Some amount like that.
6 Q Of 19987 6 Q Okay. The document references a Cdifornia
7 A | think it was March of 1998 that | literally 7 partnership committee on special education.
8 moved over to the desk for that branch. 8 MS. ALTAMIRANO: Would you please describe what
9 Q Do you know what the date of this document is? 9 pageyourelooking at?
10 Doyou have any idea? 10 MR. AFFELDT: I'mlooking at page one. The
11 A No. 11 title at the very top says "From the Department of Eds,
12 MR. HERRON: Mr. Der, let me help you out here. 12 Specia Ed Division and Cdifornia Partnership Committee
13 Onthefirst page, fourth paragraph, it talks about will 13  on Specia Education.” And then that committeeis also
14 be developing something by October 1, 1998. Doesthis 14  referenced again in the last sentence of the first
15 giveyou any hint of when this might be produced, and, 15 paragraph.
16 if not, the answer is obviously no? 16 THE WITNESS: The last paragraph.
17 THEWITNESS: Actualy, thisisagrant that we 17 BY MR AFFELDT:
18 applied. For thisplan -- | forget when this plan. 18 Q Thefirst paragraph.
19 BY MR.AFFELDT: 19 A Okay.
20 Q Let medirect you to page 4 which has a chart. 20 Q Do you recollect whet that partnership
21 Areyouon page4? 21 committee on special education was?
22 A Just asecond. 22 A Not by that name. What | recollect is Alice
23 MS. ALTAMIRANO: Y ouve answered the question. | 23 convening astick holder group to work on the grant
24 BY MR. AFFELDT: 24 application, but | wasn't aware of what was the name of
25 Q Thechartisdated, it looks like 9/18/98 on 25 that group.
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1 Q Okay. And do you recall who wasincluded %
2 within those stick holders? I, ASHLEY RESSA, Certified Shorthand Reporter,
3 A No. 3 of the State of California, do hereby
4 MR.ARFELDT: Thatsall | have 4 Certlfy':I'halt the foregoing proceedings were taken
5 MR. HERRON: State of Cdiforniawill take one before me at the time and place herein set forth; that
6 copy. 5 any witnesses in the foregoing proceedings, prior to
! . ; testifying were placed under oath; that a verbatim record
7 MS. ALTAMIRANO: | want adisk andlcondensed. 6 of the proceedings was marle by me using machine shorthand
8 MS. KAATZ: Copy and condensed version. which was thereafter transcribed under my direction;
9 MR. HAJELA: Makeit similar to the previous 7 further, that the foregoing is an accurate transcription
thereof.
10 order. 8 | further certify that | am neither financially
11/ interested in the action nor arelative or employee of
12 /I 9 any attorney of any of the parties.
IN WITNESS WHEREOF, | have this date
13 10 subscribed my name.
14 11 Dated:
ASHLEY RESSA, CSR No. 12019
16 13
17 14
15
19 17
18
20 19
22 21
22
23 73
24 24
25 25
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1
2
3
4
5
6
7
8 I, HENRY DER, do hereby declare under
9 penalty of perjury that | have read the foregoing
10 transcript of my deposition; that | have made such
11 corrections as noted herein, inink, initialed by me,
12 or attached hereto; that my testimony as contained
13 Herein, as corrected, is true and correct.
14 EXECUTED this day of ,
15 2001, at ,
(City) (State)
16
17
18
HENRY DER
19
20
21
22
23
24
25
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