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1 LOS ANGELES, CALIFORNIA 1 rulesto questions, and | was sort of waiting for
2 JANUARY 7, 2003; 9:41 A.M. 2 more ground rules.
3 3 Q. Fair enough.
4 ROSSE. MITCHELL, Ph.D., 4 MS. READ-SPANGLER: While you're shifting,
5 having been first duly sworn, 5 isMr. Villagrarepresenting you for purposes of the
6 was examined and testified as follows: 6 deposition today?
7 7 THE WITNESS: Again, thisis alanguage
8 EXAMINATION 8 piecethat | don't entirely get. On the matter of
9 BY MS DAVIS 9 objections relative to the interest of the
10 Q. Dr. Mitchell, my nameisLynne Davis. I'm 10 plaintiff, that's what Mr. Villagrais herefor.
11 anattorney at O'Melveny & Myers. I'mrepresenting | 11 But when you say "representing me" --
12 the State of Caiforniain thislawsuit. 12 MS. READ-SPANGLER: That'sal | wanted to
13 Can you please state your namein full for 13  know.
14 therecord? 14 THE WITNESS: | don't have an attorney
15 A. Ross Edward Mitchell. 15 retained for legal protection in this activity.
16 Q. Haveyou ever had your deposition taken 16 MS. READ-SPANGLER: That'sfine.
17 before? 17 THE WITNESS: So | don't know exactly.
18 A. No. 18 MS. READ-SPANGLER: That'swhat | wanted to
19 Q. Haveyou talked with your attorney about 19 know. Thanks.
20 theground rules of depositions? 20 MR. VILLAGRA: Would the court reporter
21 A. I'vetalked with plaintiffs counsel about 21 pleaseread back the question?
22 theground rules of depositions. | don't -- I'm not 22 (Record read asfollows:
23 retaining an attorney for this; so | don't know the 23 "QUESTION: In your opinion, why
24 standard language here in that regard. 24 have multitrack year-round schools
25 Q. Why don't wejust go over the ground rules 25 been implemented in California?")
Page 7 Page 9
1 alittlebit. | ask the questions. I'll ask you to 1 MR. VILLAGRA: Objection; calsfor
2 respond oraly. No nodding or shaking your head 2 speculation.
3 because the court reporter needs to get my question 3 THE WITNESS. Why have they been
4 and get your answer. The questions and answers are 4 implemented?
5 transcribed into abooklet. The booklet will be 5 Multitrack year-round schooling in
6 sentto you. 6 Cdiforniahas complex history in that it's had
7 Y ou'll have an opportunity to review the 7 different legal statuses over the course of several
8 transcript and to make any changes. If you do make 8 decades; so to say why, doesn't have a singular
9 any changes, though, we can comment on that fact at 9 answer.
10 trid. It'saninformal setting, asyou can see. 10 BY MS.DAVIS:
11 No courtroom, no judge, but it's asif you were 11 Q. When you say "different legal statuses’
12 testifying at trial. 12 over the course of several decades, what are you
13 Please tell meif you don't understand a 13 referring to?
14 question, and I'll try to rephrase; otherwise I'm 14 A. It'smy recollection from reading various
15 going to assume that you understand my question. 15 histories and statutes that depending on the
16 Any questions? 16 calendar to which you refer, you have a different
17 A. Not sofar. 17 periodintimein which its existence was possible
18 Q. Haveyou recently consumed any medication 18 inCalifornia, so that there are sort of multiple
19 or acohol that would affect your ability to give 19 flavors, | guessisaloose word to use for the
20 your best testimony today? 20 multitrack year-round calendar in Caifornia and not
21 A. No. 21 adl of the flavors have been on the menu throughout
22 Q. Inyour opinion, why have multitrack 22 the school history.
23 year-round schools been implemented in California? | 23 Q. Inyour opinion, have multitrack schools
24 A. Just give me amoment here because that was 24  been implemented as a solution to any particular
25 sort of aradical shift here. We went from ground 25 problemsin California?
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1 MR. VILLAGRA: Objection; vague asto the 1 question.
2 term "multitrack year-round schools." 2 THE WITNESS: I'm not clear what | didn't
3 THE WITNESS:. I'm sorry. | lost my -- 3 respond to. I'm happy to respond.
4 Can we do the question again, please? 4 MS. READ-SPANGLER: WEell, | think she asked
5 MS. DAVIS: Why don't we read the question 5 if by "school population" you meant overcrowding,
6 back. 6 but you just defined overcrowding.
7 (Record read as follows: 7 MR. VILLAGRA: Canwe just smplify the
8 "QUESTION: In your opinion, have 8 deposition. Let'smake sureit's just one attorney
9 multitrack schools been implemented as 9 atatimethat'stakingit.
10 asolution to any particular problems 10 MS. READ-SPANGLER: I'mjust trying to get
11 in California?") 11 him to answer the question.
12 MR. VILLAGRA: Same objection. 12 MR. VILLAGRA: Weéll, | think Ms. Davis can
13 THE WITNESS: Okay. Generaly, the short 13 dothat if she feels the question wasn't answered.
14 answer would be yes. 14 THE WITNESS: | guess| don't understand
15 BY MS. DAVIS 15 the question clearly, then, if | haven't answered
16 Q. And what are the particular problems that 16 it, because | don't -- you have a perception asto
17 you're saying that multitrack schools have been 17 my answer that | don't understand how | generated
18 implemented as a solution for? 18 it. AndI'd be happy to answer the question that |
19 MR. VILLAGRA: Objection; vague asto 19 didn't answer. | just don't know what it is that
20 "problems.” 20 I'mmissing.
21 THE WITNESS: In my report, | think | use 21 MS. READ-SPANGLER: | just was confused
22 theterms"demographic" and "fiscal pressures.” I'm 22 because | thought maybe | didn't understand the
23 not exactly sure precisely which words | used now, 23 question, but | thought she was asking if you meant
24  because the multitrack year-round calendar isa 24 when you used the term "school population,” you're
25 scheduling strategy responsive to issues of school 25 referring to overcrowding. But then | thought you
Page 11 Page 13
1 population and funding. 1 defined "overcrowding"; so | just didn't understand.
2 BY MS. DAVIS: 2 Isthat what you mean when you say "school
3 Q. Now, when you say "school population” in 3 population”?
4 your report, you mentioned overcrowding. 4 MR. VILLAGRA: I'm going to object to the
5 Isthat what you mean by the problem of 5 conduct of the deposition by tag team.
6 school population? 6 MS. READ-SPANGLER: I'mjust trying to get
7 A. | agreethat | used the word 7 himto clarify that one answer. We're not going to
8 "overcrowding," and that by overcrowding | mean 8 tagteam.
9 having more students enrolled than there is present 9 MR. VILLAGRA: Wédll, if Ms. Davisfeelsit
10 seating capacity and the multitrack year-round 10 wasn't answered, then | think she should ask the
11 caendar is an available response to that condition. 11 follow-up question.
12 MS. READ-SPANGLER: Canyouread back the | 12 BY MS. DAVIS:
13 question because | don't think he answered it? 13 Q. Dr. Mitchédll, in your opinion, are
14 (Record read as follows: 14 multitrack year-round schools a result of
15 "QUESTION: Now, when you say 15 overcrowding?
16 "school population” in your report, 16 MR. VILLAGRA: Objection to "result.” It's
17 you mentioned overcrowding. 17 vague.
18 "Isthat what you mean by the 18 THE WITNESS: A result of -- does -- it
19 problem of school population?") 19 seemsto meto say something to the effect of does
20 MS. READ-SPANGLER: You just defined 20 overcrowding necessarily imply multitrack year-round
21 "overcrowding," but you didn't actually respond to 21 caendar scheduling. If that's correct, then the
22 her question. 22 answer isno. Multitrack year-round calendar
23 MR. VILLAGRA: Isthere aquestion on the 23 scheduling is not a necessary direct result of
24  table? 24 overcrowding. There are alternative responses to
25 MS. READ-SPANGLER: Yeah, her origina 25 overcrowding.
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BY MS. DAVIS:
Q. Can overcrowding be one of the causes of
multitrack year-round schools?

MR. VILLAGRA: Objection to "causes' as
vague.

THE WITNESS: To say "cause”" would imply
that you have to come up with this as aresponse.
And it seemsto me that it's more complicated than
that because, for example, the law hasto alow this
asaresponse. In the absence of its permission, it
can never be aresult of overcrowding. If the law
explicitly defines the calendar as having a
particular structure, then multitrack year-round
calendar scheduling will never be the result of
overcrowding because it will never be allowed.

If itisallowed, thenitisaviable
response to overcrowding and then it becomes an
available strategy for school administration to

OCoO~NOOUIDWNPE
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I'm not sure if I've exhausted the list

yet, but nothing else is coming to mind presently.

Q. Inyour opinion, how do you think the State
of California should handle overcrowding in the
schools?

MR. VILLAGRA: Objection; vague and
ambiguous and calls for speculation.

THE WITNESS: How should it be done? This
is-- | think before answering the question, | would
liketo try to characterize what I'm responding to,
because it seems sort of like | get to wear somebody
elseshat. | get to wear the legisature's hat or
the superintendent's hat or the school board's hat
or the appropriate authority making decisions. Or
if thisissueisto be amatter of remedy, thenit's
the judge's hat that I'm putting on.

How should overcrowding be handled is
something which isnot trivial to try to produce an

19 employ the multitrack year-round calendar scheduling | 19 answer to, and so I'm trying to figure out to what
20 asaway to manage the school population given the 20 degreelI'min aposition to respond to that
21 existing school building. 21 question. | don't believe | addressed it in my
22 BY MS. DAVIS: 22 report.
23 Q. Inyour opinion, are multitrack year-round 23 If you have overcrowding, you have to
24 schools aresponse to overcrowding in California? 24 provide whatever comes to be the definition of
25 A. They are -- the implementation of the 25 adequate and appropriate school space for students
Page 15 Page 17
1 multitrack year-round calendar is one fairly common 1 that gives them access to the state-mandated
2 responseto overcrowding. 2 curriculum and the additional aspects of school
3 Q. What are other responses to overcrowding? 3 programming that any other student might be given
4 A. One common response to overcrowding isthe 4 accessto, including certified personsin
5 addition of portable or some call "relocatable 5 appropriate positions. And that means attending to
6 classrooms' to the school grounds. Another response | 6 the existence of the program of offering aswell as
7 would beto build or acquire additional school 7 thebuilding in which it takes place.
8 groundsor facilities -- well, grounds themselves, 8 So I'm finding myself seeing alot of
9 of course, you can't in common practice hold school 9 contingenciesin responding to overcrowding. |

NNNNNNEPERPRRRRERRRRE
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outside; so grounds with abuilding on it that --
those are two clear additional strategies for coping
with overcrowding.

Q. Any others?

A. In Cdifornia, I'm not exactly sure of the
prevalence of -- what'sthe term for it? It's
something like split scheduling where some fraction
of the student body arrives very early and leaves
shortly after or before the next fraction of the
student body arrives later in the day. That's
another kind of response.

What else?

Redistributing students among available
facilitiesis a response which can be donein a
variety of ways, including redrawing neighborhood
catchment areas and bussing students.

would -- | would like to sort of be able to lay out
my thoughts and examine them in terms of consistency
and coherence. I'm alittle concerned that I've got
enough swimming in my head here that I'm not going
to come across clear. So | think | need to stop and
ask you to give me maybe arephrase that helps me
pull my threads together, because I'm starting to
lose my attention to the question. So if you -- if
we just have her read back the question again, maybe
that will help, or maybe | need something else.

MS. DAVIS. Why don't you read back the
question.

(Record read as follows:

"QUESTION: Inyour opinion, how do
you think the State of California
should handle overcrowding in the

5 (Pages 14 to 17)
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1 schools?") 1 housing and have the same kind of housing as places
2 MR. VILLAGRA: Same objections. 2 where nobody is playing catch up.
3 | also object as an incomplete 3 And that's a challenge which | don't
4  hypothetical. 4 pretend to be able to propose the one and only
5 THE WITNESS: | think to answer this 5 solutionto. Butit'sanon-trivia challengeto be
6 question, what | have to do is have a clear set of 6 responsive to the difference between public school
7 godsand standards established in order to 7 housing structured to catch up with population
8 proceed -- and I'm not sure that | have -- that 8 that'srunning faster than anticipated and public
9 mandate that mission clearly defined to which | 9 school housing that has no population pressure. And
10 could respond. 10 that'ssothat --
11 For example, to make myself clear why it is 11 One of my thoughts on the matter, to try to
12 that thisis sort of an enormous question to answer 12 boail it down, now that I've gotten clearer what I'm
13 inthe general hypothetical speculative construct 13 trying to say here, isit has been historically and
14 that it standsin now isthat depending on what you 14 appearsto continue to be expected that a public
15 agree defines an appropriate standard for public 15 school building should be in place for the expected
16 schooling, you might generate a different response. 16 students often in the neighborhood and that that
17 For example, if you were to agree that as a 17 expectation is not always realized, particularly in
18 matter of state policy, no more than 5 percent of 18 regions of the state where population growth is
19 second school students should be expected to enroll 19 rapid.
20 inand have access to advanced placement courses, 20 So | encourage serious consideration of how
21 that could help you constrain the demand to have 21 to, to the best ahility possible, provide equivalent
22 enough qualified persons and curricular materials 22 public school housing opportunities for studentsin
23 and so forth to meet that mandated objective for 23 the state and to attempt to avoid public school
24 school programming and it would possible to examine | 24  housing differencesthat are clear and potentially
25 whether or not that level of responsibility was 25 unnecessarily different.
Page 19 Page 21
1 being attained because these kind of expectations 1 Q. Have you thought about solutions to
2 arenecessary for building amodel of implementation 2 overcrowding in California school s?
3 which can then be examined for whether or not it's 3 MR. VILLAGRA: Objection; asked and
4 viable. 4 answered and vague as to "solutions," incomplete
5 And so without some constraints on the 5 hypothetical.
6 mission and objectives for defining what kinds of 6 THE WITNESS: The short answer isyes, |
7 programming is the purpose and intent, it's very 7 have thought about what might be solutionsto public
8 difficult to answer such a broad question with any 8 school housing issues.
9 specificity. 9 Now, the question specifically included the
10 BY MS.DAVIS: 10 word "overcrowding"; isthat correct?
11 Q. Have you thought about how California 11 BY MS. DAVIS.
12 should handle overcrowding? 12 Q. Yes.
13 A. Yes, | have. 13 A. | just want to make surethat | still had
14 Q. And what are your thoughts? 14 my thoughts where they needed to go.
15 A. Oneof my thoughtsis that there needs to 15 Thisisamatter of some complexity due to
16 be aresponsiveness to uneven population growth in 16 theissue of needing to build scenarios responsive
17 the state, that certain parts of the state have been 17 tolocal conditions so that -- I'm trying to think
18 and are likely to continue to have increasing 18 of some concise example that would be helpful here.
19 school-age population relative to other parts of the 19 Let'ssee
20 state and that because that expectation is 20 A community might see asaresult of --
21 reasonable and moderately predictable, there should 21 An example from my own experience would be
22 beadvanced planning to house those students and 22 something in the opposite direction, but it's till
23 that one of the concernsthat | have relative to 23 theissue. There wereair force base closuresin
24 housing the studentsisthat it's an activity that 24 Cadliforniawhen the defense department was
25 requiresforesight, that you can't play catch up on 25 downsizing its operations. One of the impacts of

6 (Pages 18 to 21)
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1 that wasthat al of those air force families were 1 MS. DAVIS: | want to know generally.
2 transferred, and that changed the distribution of 2 Q. Let'sstart at astate level.
3 school-age children in the city. 3 A. Okay. At the statelevel, thisisa
4 One strategy that that city had available 4 different -- potentially different mechanism issue
5 toitto respond to overcrowding in other 5 because unless the state takes back its delegation
6 neighborhoods was to, where it seemed appropriate, 6 of authority to the local jurisdiction, it behaves
7 change the neighborhood catchment areato bring 7 differently. That'sanimportant distinction
8 those students into the schools where school-age 8 between districts and the state, that presently the
9 families had left. 9 relationship between the states and the districtsis
10 So if local conditions have heterogeneity 10 that the state has delegated to local jurisdictions
11 inovercrowding relative to school jurisdiction, one 11 itsauthority to enact the rules and laws and
12 drategy for accommodating that is to use existing 12 regulations around public schooling.
13 buildings and have students going to school at sites 13 So long as the state continues to delegate
14 outside of the original catchment area, and that 14 itsauthority to local jurisdictions, it constrains
15 could be done by redrawing the catchment areaor by | 15 itsbehavior so that the kinds of mechanismsthat |
16 having an explicit busing strategy or -- 16 had been talking about relative to local behavior
17 I'm not sure what else right now to state 17 become mechanisms available to the state to consider
18 asaprecise mechanism. 18 if it takes back its authority from the local
19 That's an example of the contingency on the 19 jurisdictions.
20 local circumstance for accommodating overcrowding. | 20 So long as the present delegation of
21 Jurisdictional resources vary, and the response to 21 authority persists, the state behaves as it has been
22 thediversity of resources within the jurisdiction, 22 inadifferent quality of role, that policies are
23 | would expect, would strongly influence the kind of 23 developed often but not only in the structure of
24  drategies that would be reasonable to employ. 24 incentivesto induce local jurisdictions to behave
25 Q. You said that you had thought about 25 in particular ways because the state itself will not
Page 23 Page 25
1 solutionsto overcrowding. 1 direct local jurisdictions to behave that way.
2 What are the solutions that you've thought 2 The law relating to the multitrack
3 about? 3 year-round calendar is an example of that, that
4 A. That was one example. 4 thereisanincentive structurein place to induce
5 | think at some point -- 5 school districtsto behavein a particular way in
6 Well, again, thisis highly contextual; so 6 responseto overcrowding. That's a strategy that
7 let metry tothink of another context example 7 has been employed by the state; and that by doing
8 that'sdifferent in order to highlight another kind 8 0, the state leverages its capacity to be a
9 of solution that I've thought about, not being in 9 provider of fundsto alocal jurisdiction by making
10 the position to dictate the implementation of the 10 contingent eligibility for funds on utilization of a
11 solution or manage the resources that have to go 11 particular policy like utilization of a multitrack
12 with making that solution feasible. 12 year-round calendar.
13 It's one thing to have thought about it. 13 So then with that as a preface, it's
14  It'sanother thing to see that it'suseful. | need 14 imaginable that the state could create a different
15 to expressthat caveat explicitly. | cannot today 15 incentive structure to incentivize different
16 dictatethat any solution that |'ve considered is 16 behaviors on the part of local school districts to
17 going to be adequate. | feel awkward talking about 17 respond to overcrowding if it so chose.
18 solutions without making it clear that | can't make 18 The other thing that the state could do as
19 them happen just because I've thought about them. 19 apotentia solutionisto -- and I'm not clear on
20 Let methink of another situation. 20 thedetails of this any more, but there was ballot
21 MR. VILLAGRA: Just as aclarification, 21 proposition that was put forward to create a pool of
22 when we're talking about solving overcrowding, do 22 fundsfor additional school building construction.
23 you mean at aschool level? At adistrict level? 23 That's another expression historically of the state
24 Atthestatelevel? | think Dr. Mitchell is 24 tofind asolution of overcrowding, build more
25 answeringitinavery localized area. 25 schools. Historically proposed by the state isto
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have a multitrack year-round calendar to cope with
overcrowding.

A potential solution that's on the booksis
to take away playground space in exchange for
portable relocatable classrooms to increase the
building capacity on the existing grounds.

| don't know the status of building lease
regulations very well anymore, but that's another
strategy. Y ou don't have to buy new land and build
anew building, but lease an existing structure that
meets state requirements for safe school building
and that's a strategy for housing excess student
population.

| think | may be annoying you alittle
because | think what I've done instead of precisely
answering your question islisting strategies that
could be employed in any proposed package that could
be labeled asolution. And if that's true, |
apologize for being annoying. I'm trying to be
clear about what | say, and I'm trying to exercise
responsible judgment extemporaneously, and that's
not the way | normally do report writing or other

O©CoO~NOOUL, WNPE

Page 28

standpoint of my knowledge as an empirical research
scholar in thefield, | don't think | can offer a
singular opinion.

BY MS. DAVIS:

Q. It doesn't have to be asingular opinion.

A. So let me hear the question again, please,
just the last question before | made my last
statement.

(Record read as follows:

"QUESTION: And maybe | should just
clarify. I'm not looking for a model

of apolicy proposal that is proposed

to the legislature. 1'm just looking

for your opinion as to solutions of

overcrowding of schoolsin

Cdlifornia.")

MR. VILLAGRA: Same objection.

THE WITNESS: Now, to some degree, | feel
asthough I've answered that question, because as|
stated, there are a variety of strategies that may
be chosen to be employed to handle overcrowding and
that those strategies and others that may or may not

23 formal presentations. | spend sometime, and | 23 have yet been imagined are available to the
24 write out what I'm going to say. | examineit. | 24 construction of a solution.
25 review my notes, documents and so forth and comein 25 The best | can do herein terms of what |
Page 27 Page 29
1 readytogo. And sol'm trying hard here to produce 1 think you'retrying to press meto offer beyond that
2 atleast some portion of my capacity to respond 2 ispersonal opinion because of the nature of the
3 without being irresponsible. 3 work that | do that feedsinto the report |
4 Isthere asingular solution? No. Dol 4 generated, which isthat | don't as a matter of
5 haveafavoritemix? No. | haven't pressed that 5 professional practice generate proposed solutions.
6 issue. | haven't tried to model the various mixes 6 Andsol can asamatter of my professional
7 of available strategies to produce a singular policy 7 practice--
8 proposal that would represent a solution to 8 What's fair to say that | can do?
9 overcrowding. 1'm not in the habit of producing 9 | could suggest -- given sufficient
10 these kinds of models where you -- it's not that | 10 constraints of theintention, | could suggest better
11 haven't ever doneit. It'sjust that I'min the 11 or worse strategies for constructing that solution.
12 habit of producing these models of policy proposals 12 Without sufficient constraints about what the
13 where you take the palliative solutions, some of 13 objectives are in constructing a solution, I'm left

NNNNRPE R R R R R
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which may be accepted or rejected and produce the
scenario that then islaid out before the legislator
or executive authority to finally adopt as state
policy; so | think without another question, I'm at
aplace where I've sort of spun out.

Q. And maybe | should just clarify. I'm not
looking for amodel of a policy proposal that is
proposed to the legislature. 1'm just looking for
your opinion as to solutions of overcrowding of
schoolsin California

MR. VILLAGRA: Vague asto "opinion."
THE WITNESS: All right. From the

with too much play. It's -- without the demands,
what it isthat the solution has to fit within, it's
just sort of raw speculation of the sort of etherial
philosophical nature that my ability to talk about
what appears to be a solution depends on being
offered constraints within to construct it.

And so | don't find myself in aposition
where | could present to you a solution that | think
would responsibly have enough specificity to be of
any real value to anybody. In responseto
constraints about what people want to accomplish, |
can begin to become sufficiently specific that |

8 (Pages 26 t0 29)
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1 couldtak about a solution instead of an ideal. 1 THE WITNESS: Now I'm at aloss about the
2 MR. HAJELA: Can we go off the record for a 2 technicality of this procedure. Therewasan
3  minute? 3 interchange between the two of you.
4 MS. DAVIS: Why don't we take a break. 4 MR. VILLAGRA: You still have to answer the
5 (Recess taken.) 5 question.
6 BY MS.DAVIS 6 THE WITNESS: I'm still left with my own
7 Q. Dr. Mitchell, in your expert report, you 7 declarative response. | just want to make sure|
8 discuss overcrowding and fiscal constraintsin 8 understood that.
9 Cadlifornia. Assume that those are the constraints 9 Let me think.
10 that asolution to overcrowding must fit within. 10 The report mentioned the portion of
11 In your opinion, what are the solutions to 11 Hispanic students enrolled in the state's schools,
12 overcrowding in California schools? 12 the proportion of the English language learners
13 MR. VILLAGRA: Objection; vague and 13 enrolled in the state's schools and other things
14 ambiguous. 14 that | can't name for you precisely, but I'm sure
15 THE WITNESS. My reaction to your question | 15 that | could think of them. What | find right now
16 isthat having overcrowding and having fiscal 16 isthe dilemma between knowing about what | wrote in
17 constraints does not by itself get meto a point 17 my report and knowing precisely what | said in my
18 wherel fedl like | can do better than I've already 18 report.
19 done. The proposition that one or more solutions 19 If you have acopy of it, I'd be happy to
20 existsis-- the"more" isalot more, without 20 respondtoit exactly so | don't say something
21 having sufficient specificity to box in what 21 inaccurately, because | don't remember precisely the
22 dstrategies must be eliminated or de-emphasized or 22 list, because my recollection of my report is| said
23 preferred. 23 "for example,” not "that is." That isto say in my
24 BY MS. DAVIS 24 report, | believe that | did not say thisisthe
25 Q. You state in your report that there are 25 exclusivelist, but these are important factors that
Page 31 Page 33
1 social, political and economic circumstances unique 1 contribute to California's unigueness.
2 to Cdiforniaand because of that you give 2 BY MS.DAVIS.
3 substantialy less weight to findings related to 3 Q. Why don't we not limit the question to your
4  multitrack year-round calendars in other states. 4  report. Maybe that will make it easier.
5 What are the social, political and economic 5 Any thoughts regarding the social,
6 circumstances that you claim are uniqueto 6 political and economic circumstances you claim are
7 Cdifornia? 7 uniqueto California.
8 MR. VILLAGRA: Objection; compound. 8 MR. VILLAGRA: With respect to?
9 THE WITNESS: | know what that objection 9 MS. DAVIS: Ashe's sitting here today,
10 means. It meansthat plaintiffs counsel perceives 10 what are histhoughts.
11 that you asked me more than one question. 11 MR. VILLAGRA: But with respect to
12 BY MS. DAVIS: 12 multitracking?
13 Q. Do you understand the question? 13 MS. DAVIS: With respect to -- well, he's
14 A. So, unfortunately, that's allowed me to be 14 saying that there are socia, political and economic
15 distracted; so | owe you the courtesy of hearing the 15 circumstances unique to California and because of
16 question again. 16 that, hedidn't look to findings outside of
17 Q. Why don't | just ask you this: What are 17 Cadliforniaregarding multitrack schools.
18 the socidl, political and economic circumstancesyou | 18 MR. VILLAGRA: | just wanted to clarify
19 claim are uniqueto California? 19 that it was regarding multitracking.
20 MR. VILLAGRA: Objection. Sitting here 20 MS. DAVIS. Okay.
21 today or those that he described in his report? 21 THE WITNESS: | would like to make what |
22 BY MS.DAVIS: 22 think isan important point of clarification in the
23 Q. Described in your report. 23 exchange. | did not say that anything outside of
24 MR. VILLAGRA: The document speaks for 24 Cdliforniawasirrelevant. That'stheimpression |
25 itself, compound question. 25 got out of the exchange that just took place.
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1 BY MS. DAVIS 1 That's why establishing uniquenessis
2 Q. Fair enough. 2 important in the discussion, because without that,
3 A. Any particular variable | cite may not by 3 then| would beirresponsible putting less weight on
4 itself make California unique, but the collection 4 anything that might be learned from another state.
5 quickly eliminates other states as perfectly 5 Cdliforniais different on Hispanic
6 comparable. Thefor instanceis the percent 6 enrollment. It'sdifferent on grade and proportion
7 enrollment of the Hispanic studentsin the state. 7 of immigrant student population compared to many
8 Only Cdliforniaand New Mexico have plurality 8 sates. It'sdifferent on proportion of students
9 Hispanic enroliments in their state public schools. 9 qualifying for the free and reduced lunch program.
10 Andthen Texas and Arizona-- I'm not sureif there 10 It doesn't mean it's the most extreme. It's just
11 should be afifth state listed -- have substantially 11 different. It'sdifferent initsfinance structure.
12 high Hispanic enrollments but are not plurality 12 Not all states utilize property tax revenue
13 enrollments. So it makes the border land a 13 the sameway compared to California. And that's an
14 different mix than other statesin the union. Then 14 important distinction and understanding. For
15 there are other important contributions to the mix 15 example, the leverage of an incentive versus a
16 inCadiforniathat's worthy of attention when trying 16 mandate policy is the degree to which the state
17 to-- 17 really controlsincentives compared to the degree to
18 I've got to back up for a second. 18 which those jurisdictions which carry out the
19 The reason that thisisimportant to talk 19 authority of the state control their budget with
20 about iswhen states are looking for models of 20 flexibility.
21 policy utilized by other states, or a better way to 21 And Cadlifornia has probably -- | would have
22 say that isin the presence of a problem without an 22 to go back and do my homework to say definitely --
23 obvious solution, one of the placesto go looking 23 thelongest standing history of constraint on access
24 for amodel is policy in another state. What's 24 to property taxes or revenue base for school
25 important when trying to understand whether that 25 funding. Californiaisenormous. It's the most
Page 35 Page 37
1 model isagood one iswhether or not there's 1 populous state in the union.
2 sufficient similarity that it should be viewed as 2 Because this question started around
3 comparable. 3 multitrack year-round calendar issues, it's linked
4 And so part of the reason for laying out 4 to Californidsuniqueness. That'salso arealy
5 Cdiforniaasbeing uniqueis| think it'simportant 5 big gigantic difference between California and other
6 tosignal that for other stateslooking at 6 sates. | did acount at one point. It was
7 Cdifornia, their ability to consider a solution may 7 somewhere in the neighborhood of -- it was certainly
8 vary from Cdifornias ahility to consider the same 8 morethan 30. The number that comesto mindis 38
9 solution, and there may be alot of uncertainties 9 statesand the District of Columbia. Their total
10 left over. Butit'simportant to recognize that you 10 K-12 enrollment is approximately equal to the K-12
11 havetobecareful. That'simportant for me 11 enrollment on the multitrack year-round calendar --
12 personally. It'sanimportant preamble for why you 12 calendarsplurd, | should say -- in California.
13 make this statement about uniqueness or degree of 13 So that's -- it's like saying there are
14 uniqueness. 14  more than 30 states in the country whose total
15 If I'm going to talk about a particular 15 enrollment is equivalent to the enrollment on only
16 policy in Cdiforniaand then someone asks me the 16 multitrack year-round calendar schoolsin
17 question, "Well, what about this policy in state 17 Cadlifornia That's-- sothisis-- thisisa
18 'X'?" | need to know whether state " X" is enough 18 qualitative difference between when you look at
19 like California on important variables to say 19 Cadiforniatoday how it's different from other
20 whether or not it's an easy comparison or avery 20 dtates.
21 difficult comparison that requires close 21 Q. Any other social, political or economic
22 investigation. Isit easy to just say "Okay, if it 22 circumstances you claim are unique to California
23 happensthere and it happens here, we should look at | 23  with respect to multitrack schools?
24 both places and say it's an easy comparison or we 24 MR. VILLAGRA: Objection; compound.
25 haveto be more careful 7' 25 THE WITNESS: | have this nagging feeling
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that | should be able to say "yes" and then follow
with alist. But I'm not thinking of anything right
Now.

BY MS. DAVIS:

Q. Didyou review any studies or findings
relating to multitrack year-round schools outside of
Cdliforniain preparing your report?

A. Yes.

Q. Which studies did you review?

A. Intermsof titles of studies and their
authors, | can't give you that list off the top of
my head. I'm fairly confident that in the volume of
papers, reports, correspondences that | was required
tolist or provide -- what do | mean by "list"? |
don't know what | mean by "list." Sowhat | was
required to provide or make a good-faith effort to
recover to provide -- thisisjust as afor
instance, to make sure we're on the same page.

What | mean hereis| can think of without
name or author, but just | can think of an instance
of atechnical report which | thought | had in my
library and could make a photocopy of to include
which | cited. | couldn't find it in my library; so
| couldn't give that one. There'snot along list
of those instances, but | just wanted to make that

O©CoO~NO O, WNPE

Page 40

Utah. That | know | specifically can recall for you
right now without review of my documents. | know
there are others. I'm having a hard time right now
remembering precisely who, but | know there are
others beyond that that are not California studies
related to the issue of multitrack year-round
calendar usein a state outside of California

Q. Youclaiminyour report that a student's
educational program in multitrack year-round schools
islikely restricted to the number of school days on
the calendar and cannot be readily supplemented with
additional days of instructional programming.

What do you mean by "additional days of
instructional programming"?

A. By "additional days," | mean a day other
than one specified on the school calendar as a
regular day of instruction. A classic exampleis
that Saturday is, in virtually all school districts,
not aregular day of instruction, so that Saturday
isapotentia additional day of instruction because
it's not currently scheduled.

Am| clear?

Q. Why do you believe that multitrack
year-round schools are likely restricted to the
number of days on the calendar?
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clear.

Q. What's the name of that report that you
couldn't locate to produce?

A. Theauthor isBurns. The exact title, I'm
not sure. And I'm fairly certain that it'sincluded
in afootnote of the expert report. But the
thing --

I'd like to back up to what | wastrying to

say before, isthat | provided alot of stuff,
documents, pieces of paper, with lists of studies
that | reviewed. And | believe that it would be
possible through that collection of papersto
reconstruct a comprehensive list. 1'm not 100
percent certain that everything | read or reviewed
in order to know what | know to write that expert
report isincluded in there, but awhole lot of it
is. Sol know we could find those things therein
order to name them and identify them.

Q. Doyou recall any of the studies or
findings relating to multitrack year-round schools
outside of Californiathat you reviewed in
preparation of your report?

A. Thereare| don't know how many, but more
than one written by Carolyn Shields and Steven Oberg
and maybe other co-authors. And their work wasin
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A. Inasufficient number of casesto be
worthy of note, the enrollment level at a multitrack
year-round calendar school is high enough that at
any given time, there is no available space to bring
in students who are not supposed to be in attendance
to receiveinstruction.

Q. And thiswould include Saturdays?

A. Thatis-- Saturday is an easy example, but
acomplex pragmatic response. Saturdays have
problems beyond the fact that they're not already
usually used, like conflict with religious
observances, community and school decisionsto use
the building on Saturdays for things other than
instruction, things like that.

What | generally consider when | talk about
thisisaMonday through Friday day, that's not a
legal holiday or anecessary in-service day that has
to be reserved for noninstructional purposes related
to student instruction.

Q. You said there are sufficient number of
cases where there's no available space.

Areyou talking about all multitrack
year-round calendars?

MR. VILLAGRA: Objection; vague,
misleading.
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THE WITNESS. Would you please reread the
guestion?

(Record read as follows:

"QUESTION: You said there are
sufficient number of cases where

there's no available space.

"Are you talking about all

multitrack year-round calendars?")

MR. VILLAGRA: Same objections.

THE WITNESS: Let me seeif | understand
the question correctly.

At any school which employs a multitrack
year-round calendar, there may be one or more cases
that additional days of instruction outside of the
regular calendar cannot be scheduled.

Isthat the right understanding?

BY MS. DAVIS
Q. Wdll, let me see if I'm understanding you.

You're saying that in al of the multitrack
year-round calendars, some of the schools within
there do not have space for additional days of
instructional programming.

Is that what you're saying?

MR. VILLAGRA: Objection; vague and
ambiguous.
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BY MS. DAVIS:

Q. That you considered in preparing your
expert report.

A. 1 would have ahard time giving you a
comprehensivelist. Thelist ispretty long and is
available in a number of places, including the CDE
website, CDE being California Department of
Education. | can characterize multitrack year-round
calendars on some important variablesin order to
engage the discussion presently, but | can't give
you acomprehensive list at present.

Q. When you talk about multitrack year-round
calendars in your report, what are you referring to?

A. When the attendance is structured such that
students are not all to be in attendance on the same
instructional days on the calendar -- for example,
if not al students are scheduled to receive their
instruction on, say, today is aweekday, January
7th, because some are not to be present, but to be
present on a different day, then you have multiple
attendance tracks, so that it is possible --

There are some cases where it occurs that
on some days all students are in attendance and on
other days some are in attendance and some are not.
Thisisavery rare circumstance for a multitrack
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THE WITNESS: | think we'll get there.
Let'ssee. Let metry.
BY MS. DAVIS:

Q. Why don't we talk about the different
multitrack calendars.

A. Okay. We can do that.

Q. What are the different multitrack calendars
in California?

A. Just as amatter of clarification --

Q. Sure.

A. -- I'm putting my response on hold
because -- for now on the previous question? We're
just going to pick up anew question?

MR. VILLAGRA: She moved on.
BY MS. DAVIS:
Q. Soundsfine. Yeah.
A. I'm sorry.
Would you repeat the question, please?
MS. DAVIS: Go ahead.
(Record read asfollows:
"QUESTION: What are the different
multitrack calendarsin California?")
MR. VILLAGRA: Currently in use?
Theoretically possible?
1
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setting, exceptionally rare. The common
circumstance in Californiais that when some
students are present --

Okay. I've got to be more careful in order
to be clear here.

So I'll start with an example and then try
to produce a more general statement. If you look at
the Concept 6 calendar as an example, there are
three calendars -- three divisions in the school
calendar, attendance calendar, and that students are
enrolled in these divided segments of the calendar
such that at any given time, two-thirds of the total
school registrants are in attendance and one-third
are not and that --

Then at given periods of time during the
year, aparticular third is not in attendance -- is
on nonattendance days and that third that had been
nonattendance comes back on. And that'sthe
standard way in which amultitrack year-round
caendar isused in California, that some fraction
of studentsis not in attendance while the remaining
fraction of students are in attendance and that they
cyclein and out of attendance so that there'sa
roughly constant level of studentsin attendance at
any given time and roughly constant level of
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students not in attendance.

And the dimensions that define this are the
number of attendance tracks or divisionsin the
calendar and the structure of the cycle of days of
attendance and days of nonattendance. These are the
two key dimensions for defining the multitrack
calendar.

Concept 6 has three tracks. Many schools
have four tracks, if they have a multitrack
year-round calendar. Some have five. And that
means that you have fractions of the student body
rotating in and out of attendance roughly ininverse
proportion to the number of tracks. So one-thirdis
out on athree-track school. One-fourthisout ona
four-track school and so forth.

The cycle of how many days of attendance
before nonattendance can vary aswell. Such cycling
is 90 days of attendance followed by 30 days of
nonattendance; 60 days of attendance followed by 20
days of nonattendance; 45 days of attendance
followed by 15 days of nonattendance are examples of
how to characterize the cycling of a multitrack
year-round calendar.

And what makes thisimportant is that it
means that at any given time of the year, if you go
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BY MS. DAVIS:

Q. Do you remember how you defined the not
Concept 6 schools?

A. A school designated as operating on
multitrack year-round calendar that operates on a
system of attendance that perfectly or nearly
perfectly provides a 180-day school year and to
distinguish that group of multitrack year-round
schools from the group that operates on essentially
a 163-day school year. That's the separation.

Q. Soyou said there are sufficient numbers of
cases where there is no available space for
additional instructional programming.

What multitrack calendars are you referring
to in making that statement?

A. Largely the Concept 6 schools, but not
solely the Concept 6 schools.

Q. Sothe sufficient number of cases where
there's not available space for additional days of
instructional programming -- what are you basing
this statement on?

A. There are documents that refer to this
problem that | cannot off the top of my head cite
for you. There are direct statements that were
offered to me during my time as aresearch fellow at
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to look for a particular student, you may or may not
find them in attendance, and that makes an important
distinction from a single track or traditional

calendar school, where at any given time of the
year, barring a natural absence, you should find
them in attendance because there's no reason for a
student to be explicitly separated from the rest of

the students assigned to that school.

Q. Now, in your report, you talk about
Concept 6 multitrack schools, which you've
explained, and then you have another group which you
call the "not Concept 6 multitrack schools.”

A. Right.

Q. Areyou lumping al multitrack schools that
aren't Concept 6 schools under that heading, "not
Concept 6 multitrack schools"?

MR. VILLAGRA: Objection; the document
speaks for itself, misleading.

THE WITNESS: | tried to be explicit in the
report about what | mean by that. Somewherein
there | explicitly define what | mean to refer to
throughout the remainder of the report as Concept 6
and what | mean to refer to as the not Concept 6
schools.

1
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the California Educational Research Cooperative.
These direct statements were offered by school
district administrators, who -- at this distance

from that time, I'm not certain who they were. And
| think it would be inappropriate to speculate and
name somebody if I'm incorrect.

There are other California School District
employees with whom | have had conversations at
professional conferences on this point who have
verified that such circumstances continue to exist
since | left the Cooperative. Again, I'm not sure |
could name them for you.

Q. Anything else?

A. Not that | can think of at thistime.

Q. So when you mention there were documents,
what kinds of documents are you talking about?

A. Some-- I'm not sure which journal now. |
think it was the source -- the journal source for
these sorts of comments was most often Thrust for
Educational Leadership. | believe that journal is
published by the California School Administrators
Organization, but | could be wrong on that point. |
was trying to think where else in the journal-type
literature.

| had something to tell you before | added
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1 that parenthetical, and now | lost it. Hopefully it 1 kinds of documents during the time in which |
2 will come back to me. 2 prepared the report.
3 Other documents -- | have reviewed some 3 BY MS. DAVIS
4 declaration documentsrelevant, | believe, to this 4 Q. And did you provide all of those documents
5 suit, certainly relevant to other suitsin 5 toplaintiffs counsel?
6 Cdiforniawhere school administrators made these 6 A. | believel did, yes.
7 claimson record. 7 Q. You aso mentioned direct statements by
8 Other documents -- I'm not sure whether -- 8 school administrators and that you couldn't recall
9 I'mjust not sure. | know | read severd, but I'm 9 necessarily who made the statements.
10 not sure whether | read thisin any ERIC documents. 10 But do you recall when the statements were
11 | know | reviewed a number of ERIC documents, and | | 11 made?
12 just can't tell you for sure. But | know that 12 A. | can define the time period but not the
13 that's one of the places where this kind of 13 preciseinstances.
14 information is often available to me, that some 14 MR. VILLAGRA: And by "school
15 areasof research are not in the journals but in 15 administrators," are you referring to when he was at
16 technical reports and district-produced reports that 16 the Cooperative?
17 arethen submitted to ERIC and thereby available for 17 MS. DAVIS: He said he spoke to school
18 review. 18 administrators.
19 So that's a point of speculation in terms 19 MR. VILLAGRA: But I think he identified
20 of whether or not that's really the source. 20 two sets. If you want to ask for all of them --
21 Probably abad thing to speculate. 21 MS. DAVIS: Yeah, let'sask for all of
22 Q. You mentioned declarations. 22 them.
23 Who provided you with the declarations? 23 THE WITNESS: All right. My recollection
24 A. Plaintiffs counsdl. 24 of what | said was that there were two classes of
25 Q. Did you review these documentsin 25 school personnel with whom I've had conversations,
Page 51 Page 53
1 connection with preparing your report? 1 peoplewhoin my mind are characterized as
2 MR. VILLAGRA: Just to be clear, "these 2 adminigtrators, and then there are other kinds of
3 documents," meaning all the documents he identified? 3 personnel. Anexample, to be clear of what I'm
4 MS. DAVIS: Yes. 4 talking about, someone who works in the research and
5 THE WITNESS: | had adifferent 5 evauation department would be an "other kind of
6 understanding of that; so | appreciate the 6 personnel” rather than an administrator.
7 clarification. And now | need to think about what 7 BY MS.DAVIS:
8 my response should be. Okay. 8 Q. Let'sjust take, then, the school
9 | explicitly for the purpose of preparing 9 administrators.
10 thereport, that is, explicitly for the purpose of 10 A. Thetime period in which I'm certain that
11 being as comprehensive and as thorough as | could be 11 those sorts of persons were the source of thiskind
12 in obtaining documents important to review, the 12 of information was during the time | was afellow at
13 kinds of documents mentioned, the journal 13 the Cdifornia Educational Research Cooperative,
14 publications, the declaration, the ERIC reports and 14 whichit was -- like started somewhere around
15 other kinds of documents were reviewed for 15 January '97, | believe, and ended June 2001.
16 preparation of the report. 16 Isthat right? Y eah.
17 And | say "and other kinds of documents® 17 Q. And you don't recall between January '97
18 because | don't have at thistime arecollection of 18 and June 2001 when these statements by school
19 whether those other kinds of documents said anything 19 administrators were made?
20 about thisissue of availability of additional 20 A. Precisely, no, | couldn't, like, giveyou a
21 instruction days. | just don't have any clear -- | 21 dateor aprecise event.
22 don't have any recollection worthy of making comment | 22 Q. Doyourecal --
23 about it at thistime of whether or not other kinds 23 A. | could --
24 of documents reviewed were sources of information 24 Q. I'msorry.
25 forthat point. Butyes, | reviewed al of these 25 A. | could improve the probability of an event
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1 simply because of the likelihood that | would have 1 combination-grade class that's -- it's one that
2 been taking to them; namely, there were quarterly 2 name -- another name found in the research
3 meetings of the California Educational Research 3 literature is multigrade class, which may be helpful
4 Cooperative at which school administrators were 4 intermsof bringing to mind the situation that the
5 routinely in attendance. But that's not the only 5 normative model for instruction, at least at the
6 timel had conversations with school administrators. 6 elementary level and at much of the secondary level,
7 Q. All right. You also mentioned other school 7 isthat thereisagraded curriculum. And a
8 personnel. 8 combination-grade class or amultigrade classisa
9 When have you spoken with other school 9 classroom in which students who are designated as
10 personnel regarding additional days of programming 10 being in more than one grade and for whom they
11 in multitrack schools? 11 should be receiving grade appropriate curriculum are
12 A. | try to makeit a habit every time| 12 together. That'sacombination or multigrade class.
13 attend aprofessional conference which -- | don't 13 MS. READ-SPANGLER: When | wasin them,
14  know what | want to follow that up with. | makeit 14 they caled them split classes.
15 ahabit to keep up as best | can when | attend 15 THE WITNESS:. I'm not sureif | heard the
16 professional research conferencesto find peoplewho | 16 term, but it makessense. | haven't seenitin
17 might be able to give me insights or information 17 titlesin the literature.
18 about what's happening with thisissue of the 18 MS. READ-SPANGLER: It was along time ago.
19 multitrack year-round calendar in California. And 19 MS. DAVIS: Don't admit your age.
20 sothose are the occasions. 20 THE WITNESS: But the advantage to the
21 Q. You statein your report that all of the 21 label implieswhat isfor some teachers a dilemma,
22 spaceisin useall of the time on multitrack 22 and that isthat their attention is split between
23 year-round calendars. 23 multiple curriculum.
24 Areyou saying that at every multitrack 24 BY MS.DAVIS:
25 year-round school there's no available space for 25 Q. You said combination-grade classes are
Page 55 Page 57
1 additional days of instruction? 1 frequently required.
2 MR. VILLAGRA: Objection; vague and 2 What do you mean by "frequently required"?
3 mideading. 3 A. To -- astarting point that -- that's
4 THE WITNESS:. No. 4 appropriate to get there. Once you definewho is
5 BY MS. DAVIS: 5 supposed to show up at school, then you have to
6 Q. What was your answer? 6 define where they're supposed to routinely show up.
7 A. My answer is"no." | -- what | mean by 7 The most common model in the elementary school is
8 that -- | believe that sentenceis alonger sentence 8 that students show up in aparticular classroom with
9 and that phraseis part of a sentence for which it 9 aparticular teacher often for the whole day, not
10 isthe second part separated by a semicolon. It 10 necessarily.
11 is-- what should | say? For lack of a better 11 So that means that the school population
12 expression present, it is an effort to restate the 12 getsdivided up into classrooms. The challenge with
13 earlier point in away that exemplifies the nature 13 dividing up into classrooms is distribution of
14  of the problem where it exists. 14  students so that the appropriate number -- | say
15 Q. You claimin your report that 15 Tappropriate” because sometimesthere's realy
16 combination-grade classes are frequently required in 16 important specia circumstances which define special
17 multitrack year-round schools. 17 education delivery; so there may be a different
18 What are combination-grade classes? 18 number from the regular education program.
19 MR. VILLAGRA: Objection; compound. 19 But you have to get these students divided
20 THE WITNESS.: | get the point of why he 20 up into classes, and they have to have teachers
21 saidthat. It'simportant to keep track -- there's 21 assigned to them and that processis constrained by
22 apreambleto your question, which isn't precisely 22 the number of teachers the site has to which
23 thequestion. You asked me exactly what the -- I'm 23 students can be assigned. And so then students are
24 beginning to figure out how this gameworks. Okay. | 24 distributed according to that constraint and
25 So to address the question -- the 25 important special case restraints, like special
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1 education classrooms. 1 that'sthe common shorthand in the literature.
2 That's important if you end up -- say, in 2 And | did not review in detail for this
3 the game of numbers, you wanted to divide every 3 report precisely how many classrooms for which this
4 classroom to have equally 20 students, but you did 4 istruein Cdifornia. Thething that istrue based
5 not have anintegral multiple of 20 enrolled in the 5 on the shorthand isthat there are more like that
6 school. You have someleft over. Well, what do you 6 thantherearenotisacertainty. But the count of
7 dowiththeleft over? Do you assign them their own 7 classrooms versus the expectation for the next
8 teacher, evenif it's only four students, or do you 8 classroom created is adifferent kind of question to
9 redistribute the four students among the originally 9 answer when doing thiskind of research.
10 assigned classes? So there's afundamental 10 Q. I'mwondering what you base the statement
11 populating of classroom issues, period, for any 11 onthat's contained in your report that the
12 school. 12 consequence of combination-grade classesis lowered
13 Q. You know what? | may have just askedabad | 13 overal achievement and difficulty maintaining
14 question. 14 teacher morae.
15 I'm wondering if you know how many 15 MR. VILLAGRA: Objection; asked and
16 multitrack schools operate combination classes. 16 answered.
17 A. Precisely how many? 17 THE WITNESS: There are several papersin
18 Q. It doesn't have to be precisely. 18 theresearch literature that address the question of
19 A. | can't give you a precise number, no. 19 student achievement in combination and multigrade
20 Q. 1 don't need a precise number. 20 classes. And, | guess, "severd" is probably the
21 Do you have an estimate? 21 right qudifier for this question of morale, though
22 A. | don't think it would be responsible of me 22 I'm not sure I'm as thoroughly familiar with that
23 to provide an estimate without reviewing data | 23 question as | am with the achievement question,
24 didn't review recently. | would be potentialy very 24 though | am confident that my judgment of the
25 wrong. 25 literature on the question of teacher moraleis
Page 59 Page 61
1 Q. Didyou look into this issue when you were 1 accurate. I'm not as confident that | could quickly
2 preparing your report? 2 locatein my notes or references or so forth those
3 A. Inwhat manner did | examine this? There 3 papersasquickly as| could locate the ones on
4 aretwowaysthat | can think of right now that | 4 achievement.
5 could have looked intoit. One of which I'm certain 5 BY MS.DAVIS:
6 of; the other of which I'm not certain. Theonein 6 Q. What are the papers that you mentioned that
7 which I'm certain is the number of studentswho are 7 address student achievement in multigrade classes?
8 assigned as such to amultigrade or 8 A. There are some authors | can tell you about
9 combination-grade situation. | don't know if | had 9 right now who certainly have done important work in
10 time and opportunity to consider at any length the 10 thisfield, but | can't say that | can be
11 more direct answer to your question, which is 11 comprehensive right now.
12 precisely how many schools had that group of 12 For example, Robert Burns and Duane Mason
13 students. 13 did substantial work in this area and have published
14 Q. Inyour opinion, is the consequence of 14 inthe most highly respected educational research
15 combination-grade classes lowered overall 15 journalstheir findings on this question. There's
16 achievement and difficulty in maintaining teacher 16 aso avery important review of the massive
17 morale? 17 literature on this question by -- | can't think of
18 A. That sounds like the language of my report. 18 the guy's name now, but it appearsin the Journal of
19 Theimportant statement relative to my professional 19 Educational Research, which is one of the major
20 practice as an empirical researcher isto point out 20 journasfor providing the field with responsible
21 that such statements, including that one, have a 21 and peer-reviewed summaries of the volume of work
22 shorthand assumption behind them, and that is that 22 doneinthefield. Those cometo mind immediately.
23 these are probabilistic statements based on the 23 Right now, that's the best | can do for you.
24 comparative likelihood that such a problem exists. 24 Q. Did you consider these works in preparing
25 They don't have to be probabilistic, though, but 25 your report?
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A. Yes
Q. Did you produce these works to plaintiffs
counsel?

MR. VILLAGRA: Objection; vague.

THE WITNESS: Produce? Did | photocopy or
cite them to inform plaintiffs counsel in some
document? | believe so. If | didn't, it was not my
intention to omit them. | can review what | have to
make sure that they're there. But | spent alot of
time pulling all that together, and | think |

O©COoO~NOUILAWNPE

Page 64

work done prior to when | became afellow at the
California Educational Research Cooperative, but
those technical reports were produced under the
banner of the Cooperative.

What else do | have by them other than
that?

MS. READ-SPANGLER: Wédll, | wasjust trying
to clarify, because you do cite in your report a
combination report by Burns, but it's not Burns and
Mason; so | was just wondering if you were talking

11 coveredit. 11 about two separate things, but like | said, a
12 BY MS. DAVIS 12 co-authored article. But if you don't have a
13 Q. Arethere any studies that link 13 specific recollection, that's fine.
14 combination-grade classes with teacher morale? 14 THE WITNESS: Yeah. | can clarify that
15 A. Yes, | believethat istrue. | cannot cite 15 point about the different -- between direct citation
16 for you precisely which studies do that. | would go 16 and therest of thisisthat there's awhole wealth
17 tolook asmy first placeto try to identify that 17 of documentsthat | read and considered in preparing
18 thework of Burns and Mason and work they did with | 18 my opinions presented in the report, not all of
19 their researchers and co-authors. 19 which | felt directed -- that's the wrong word --
20 Q. Now, you said you believeit's true that 20 required direct reference. It's an exercise of
21 thereare studies. 21 authorship on my part. Sincethisisareport
22 Do you know that there are studies that 22 rather than a scholarly journal paper, to try to
23 link combination-grade classes and teacher morale? 23 improve readability, by not having long sections of
24 A. The statement "link" iswhy | qualified my 24  multiple authors and their dates following many
25 response. For me, when you say "link" -- 25 sentencesin thereport -- it'sjust horrificin
Page 63 Page 65
1 Q. Let'sgo back to your statement in your 1 readability.
2 report. 2 It's one of the things you endure when you
3 Arethere any studies that find that a 3 read theresearch literature is to have to pass over
4 consequence of combination-grade classesis 4 sometimes literally lines of text before you get to
5 difficulty in maintaining teacher morale? 5 the next sentence because of the long list of
6 A. Yes. 6 citations. | thought for the purposes of authorship
7 MS. READ-SPANGLER: Canl just ask a 7 of thisreport, it would not be helpful to walk that
8 question and clarify something? And Hector will 8 way.
9 probably object, but when you're talking about Burns 9 MR. VILLAGRA: You're probably talking to
10 and Mason, isthat one paper or two? 1'm not sure 10 thewrong audience. That's how we write too.
11 if you're saying that they co-authored something or 11 MS. DAVIS: It sounds like law review
12 it'stwo separate things. 12  articles.
13 THE WITNESS: Okay. Duane Mason and Robert | 13 MR. VILLAGRA: At agood stopping point,
14 Burnstogether have co-authored quite a number of 14 can we take arest room break?
15 studies. And right now I'm not making distinctions 15 MS. DAVIS:. Let me ask onefollow up.
16 among them. 16 Q. What are the studies that find that a
17 MS. READ-SPANGLER: Okay. 17 sequence of combination-grade classes is difficult
18 THE WITNESS: | cantell you, for example, 18 in maintaining teacher morale?
19 that in the American Educationa Research Journal 19 A. I think | said | couldn't tell you
20 and the American Journal of Education, which are two 20 precisely which one. There may be more than one. |
21 of thebiggiesin my field -- one of these days I'll 21 don't recollect precisely.
22 get apaper there, too -- they have at least one 22 Q. Did you consider these studiesin preparing
23 paper in each of those published on their work on 23 your report?
24 combination-grade classes. In addition, they have 24 A. Yes
25 several technical reports, most of which isfrom 25 Q. And do you recall if you provided these
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studies to plaintiffs counsel?

MR. VILLAGRA: Objection; vague.

THE WITNESS: | think | said previously
that | believed that any study | considered is
either cited or in hard copy. But since I'm having
a hard time remembering which studies, I'm having an
even more difficult time remembering whether or not
they'rein the stack.

MS. DAVIS: Okay. Why don't wetakea
break.

(Whereupon at 12:06 p.m. alunch

recess was taken, and the proceedings

reconvened at 1:21 p.m.)
BY MS. DAVIS:

Q. Dr. Mitchell, in your opinion, do all

students grouped together in the same grade level in
traditional calendar or single-track year-round
schools perform at the same level ?

MR. VILLAGRA: Objection; vague and
ambiguous.

THE WITNESS: The statement is all
students, same level? For such a statement you
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one specific criteria designating same as offered --
I've got to back up on that.

If "same" means passing athreshold, that's
different from "same" meaning precise measure.

So what | mean by "it's very unlikely that
all students would have the same performance on any
measure” isthat precise place on the sca e of
measure. That's adifferent question from do all
students perform the same, if the question of
performance is have they passed some particular
threshold.

Then the question iswhere isthe
threshold? And yet | would expect, based on my
experience of analyzing those available data on
student performance that | have seen, you're likely
tofind at least avery few, if not many, that will
aways drop below your threshold, unless your
threshold is at the bottom of the scale. And it's
impossible to not register on the scale.

The short summary of my response isthe
guestion is too general to have avery clear and
definitive response.

23 would never -- "never" -- that's always too strong, 23 BY MS.DAVIS
24 just like"al" istoo strong. 24 Q. Inyour opinion, are there differencesin
25 It would be very unlikely that you would 25 terms of knowledge and capabilities among students
Page 67 Page 69
1 find al students performing at the same level if 1 inthe same grade level within traditional and
2 that level isvery precisely specified like a 2 single-track schools?
3 particular score on an achievement test. Soto -- 3 MR. VILLAGRA: Objection; compound, vague
4 If you would repeat the question, | can be 4 and ambiguous.
5 surethat I've given everything that | intended to 5 THE WITNESS: Y ou offered the two words
6 answer. 6 "knowledge" and "capabilities'; isthat correct?
7 Would you repeat the question, please? 7 BY MS.DAVIS:
8 MS. DAVIS. Can you repeat the question? 8 Q. Right.
9 (Record read as follows: 9 A. Knowledge of something in particular and
10 "QUESTION: Dr. Mitchell, in your 10 capable of something in particular isimportant,
11 opinion, do all students grouped 11 becausein general, there's not one singular outcome
12 together in the same grade leve in 12 of schooling that's expected; so that's problematic
13 traditional calendar or single-track 13 to answer.
14 year-round schools perform at the same 14 Q. Isittypical to have more than one reading
15 level 7") 15 groupinaclassroom as aresult of different
16 MR. VILLAGRA: Same objections. 16 reading abilities among students?
17 THE WITNESS: The other piece of the answer | 17 MR. VILLAGRA: Objection; vague and
18 that | wanted to givethat | haven't yet isrelated 18 ambiguous.
19 to the example about a specific achievement score, 19 THE WITNESS: That's a question about
20 because performance need not be limited to student 20 classroom practices, which is -- in that nature of
21 achievement discussing the concept of performance 21 classroom practice, | don't believe | addressed that
22 for students. 22 inthereport. | am not someone who routinely
23 Y et, in general, the answer would still be 23 researchesthe question of classroom within

NN
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the same: All students are very unlikely to perform
on any measure at the same -- and by "same," | mean

classroom grouping practices; so at present, | can't
offer an expert opinion on that question.
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1 BY MS.DAVIS 1 describe the nature of my knowledge. And then |

2 Q. Do you know if classrooms -- 2 provided you with my characterization of how | know.

3 A. I'msorry. What? 3 BY MS.DAVIS:

4 Q. Do you know if classrooms have more than 4 Q. But you're saying you know? That's the

5 onereading group due to different reading abilities 5 question. Thequestionis. Do you know?

6 among students? 6 MR. VILLAGRA: Objection; asked and

7 MR. VILLAGRA: Objection; vague and 7 answered.

8 ambiguous. 8 THE WITNESS: Without the qualifications,

9 THE WITNESS: | have knowledge based on my 9 it seemsimpossible to say "yes' or "no"; and so the
10 familiarity with research literature, with school 10 answer initsentirety isthe characterization of my
11 professionals, that it is not uncommon to have 11 knowledge.

12 reading level groups as part of elementary-level 12 BY MS.DAVIS:

13 instructiona practice. 13 Q. Istheretypically arange of abilities or

14 BY MS. DAVIS 14 skill levelsin any given grade?

15 Q. Isthat your answer? Do you know, or do 15 MR. VILLAGRA: Objection; vague and

16 you not know? 16 ambiguous.

17 MR. VILLAGRA: Objection; asked and 17 THE WITNESS: In order to help respond to

18 answered. 18 this, I'll bracket two student achievement measures

19 THE WITNESS: | believethat | answered the 19 on standardized student achievement so that | can

20 question inthe way that | know it. 20 create the specificity needed to respond.

21 BY MS.DAVIS 21 And the answer is on that basis, you would

22 Q. What's the answer? 22 expect to observe arange of scores from any

23 THE WITNESS: Canwe read back what | said? | 23 particular classroom on measure of standardized

24 MR. VILLAGRA: Sure. 24 achievement. Y ou would not expect to observe

25 MS. READ-SPANGLER: Can you read the 25 precisely and very nearly requires some technical
Page 71 Page 73

1 question first and then his answer? 1 definition -- you would not expect precisely or very

2 (Record read asfollows: 2 nearly precisely the same scores attained by all

3 "QUESTION: Do you know if 3 students and that -- in fact, that is the measure by

4 classrooms have more than one reading 4 which various computer algorithms examine for the

5 group due to different reading 5 possibility of cheating isthe degreeto whichin a

6 abilities among students? 6 classroom responses are identical among students.

7 "MR. VILLAGRA: Objection; vague and 7 BY MS.DAVIS:

8 ambiguous. 8 Q. You stated in your report that multitrack

9 "THE WITNESS: | have knowledge 9 year-round schools are forced to offer certain
10 based on my familiarity with research 10 courseson alimited number of attendance tracks
11 literature, with school professionals, 11 which could and does lead to explicit curriculum
12 that it is not uncommon to have 12 tracking.

13 reading level groups as part of 13 What do you mean by "curriculum tracking"?
14 elementary-level instructional 14 A. Curriculum tracking, as | understand the

15 practice.") 15 term at present, isthat a course of study -- an

16 MS. READ-SPANGLER: Soisthat a"yes," 16 organized course of study is collected together in
17 becauseitwasa'yes' or "no" question? 17 someexplicit way. And in the case of the

18 THE WITNESS: | contend it'snot a"yes" or 18 multitrack year-round calendar, it's collected

19 "no" question and contend that based on the nature 19 together explicitly by the calendar. Curriculum

20 of the proceeding, | am -- my rolein this 20 tracking occursin that way on multitrack year-round
21 proceedingisas an expert, and | preceded that 21 calendars.

22 dtatement with "as an expert | can't offer an 22 Q. What's your assumption regarding explicit
23 opinion,” and so -- then you asked me to consider 23 curriculum tracking based upon?

24 answering differently, and | did. And that response 24 MR. VILLAGRA: Objection; misstates the
25 wasqualified in the way that | think appropriate to 25 document and testimony.
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1 THE WITNESS: Okay. I'msorry. | lost my 1 Cdlifornia?
2 train of thought. 2 A. Right.
3 Will you read the question, please? 3 MR. VILLAGRA: By that you mean English
4 (Record read asfollows: 4 language learner programs?
5 "QUESTION: What's your assumption 5 BY MS. DAVIS:
6 regarding explicit curriculum tracking 6 Q. Freguently assigned to asingular track.
7 based upon?") 7 A. Present practice at thistime, my extensive
8 MR. VILLAGRA: Objection; vague and 8 awarenessof itisnot asgreat. | know thatitis
9 ambiguous, misstates the testimony. 9 dtill happening, but | know that because of people |
10 BY MS. DAVIS: 10 still know herein Caiforniawith whom |
11 Q. Why don't we back up. Why don't you give 11 occasionally correspond. So | know that the
12 me an example of curriculum tracking. 12 practiceis not absent; but its extent presently,
13 A. Okay. One sort of curriculum tracking that 13 I'mlessfully aware.
14 | have observed isthat the gifted and talented 14 And to my knowledge, thereis no readily
15 education program offerings are restricted to a 15 available way to gather that information other than
16 singletrack on amultitrack year-round calendar. 16 explicitly inquiring so that it would be difficult
17 That's an example of explicit curriculum tracking on 17 for anybody to know today who is not explicitly
18 amultiyear-round tracking. 18 inquiring becauseit is not routinely documented,
19 MS. READ-SPANGLER: What would be another | 19 that practice.
20 example? I'm sorry to be slow on the uptake. 20 Q. Who istelling you that ELL isfrequently
21 MR. VILLAGRA: I'm going to object to it. 21 assigned to singular tracks in California now?
22 MS. READ-SPANGLER: I'mjust trying to 22 MR. VILLAGRA: Objection; misstates
23 understand it. Isthat aproblem for you? Would 23 testimony, vague and ambiguous.
24 you like me to whisper to her for another example? 24 THE WITNESS: Let'ssee. | am not being
25 MR. VILLAGRA: | think that would be 25 toldin the sense that people are seeking me out or
Page 75 Pege 77
1 appropriate. If she doesn't feel the need to ask 1 otherwisewishing toinform me. | am understanding
2 for another example, then she doesn't need to ask 2 inavery limited sense what's going on by virtue of
3 for another example. You're perfectly free to ask 3 thefact that it comes up in conversations which |
4 tomorrow or whenever. 4 influence by my interest in knowing what's going on
5 MS. READ-SPANGLER: Then| think welllend | 5 with friends and colleagues herein California
6 up backtracking more and it will just take longer 6 BY MS.DAVIS
7 thanitdreadyis. 7 Q. Who are these conversations with?
8 BY MS.DAVIS 8 A. Recent conversations have been primarily
9 Q. Why don't you give me another example of 9 with my father.
10 curriculum tracking? 10 Q. And who isyour father?
11 A. Another examplethat | observed -- I've got 11 A. Douglas Mitchell.
12 to qualify thisalittle bit because there's been 12 Q. And what does Douglas Mitchell do?
13 some dynamicsin the definition of programs to 13 A. He'saprofessor of education at the
14 English language learnersin the United States over 14 University of California Riverside in the graduate
15 the past few years; so exactly what the label is and 15 school of education.
16 what this date character is, I'm less certain. 16 Q. Do you know what he's relying upon when
17 But what | observed when | had the 17 telling you that ELL isfrequently assigned to a
18 opportunity to bein thefield in Californiawas 18 singular track in California now?
19 that English language learner programs that were 19 MR. VILLAGRA: Objection; misstates
20 explicit and programmatic were frequently restricted 20 testimony.
21 toasingular attendance track in a multitrack 21 THE WITNESS: Because heand | have had a
22 year-round calendar operation. That's another 22 long-standing professional collaborative
23 example. 23 relationship aswell asafamily relationship, |
24 Q. Do you know if that's the case now or you 24  trust that his opinion or information or statement
25 were aware of that when you werein thefield in 25 inthisregard would be informed appropriately, and
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so | don't inquire of him what he's doing to find
that out.
BY MS. DAVIS:

Q. Areyou aware of any reasons for curriculum
tracking?

A. Reason for curriculum tracking?

MR. VILLAGRA: Objection; vague and
ambiguous, misleading.

THE WITNESS: Intheidea senseorinthe
empirical sense? That would help me alot to
respond.

BY MS. DAVIS:

Q. I don't know what you're talking about when
you're saying "ideal sense."

A. Weéll, there are -- in theideal sense,
there are imagined reasons to track curriculum that
people might propose which may or may not be
realized in practice.

Q. Why don't you give me those, and then welll
go to empirical reasons.

A. Imagined reasons vary dramatically and may
have no basisin reality or -- nor may they be well
justified theoretically such as the belief that
having students who presently have similar
performance in a particular curricular domain will
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I'm not sure I'm going to get you a comprehensive
list today. Oneisavailability of qualified
instructional staff, that a school will deliver
curriculum in arestricted manner because they don't
have enough teachers who are qualified to deliver
that curriculum at the level they would prefer, so
that they track the curriculum to align with
available staff resources. That's one reason.

Another would bein the case of a
multitrack year-round calendar schedule, that
scheduling creates -- and that's why it'sin the
name -- explicit tracks in the school.

And usually this scheduling encounters two
issuesthat -- I'm not saying they're the only two,
but they're the two that seem most prominent. One
is -- oneisthe staffing question yet again, but it
becomes consolidated into the calendar itself.
There's alimited number of staff. They put them
al together on the same track of the calendar.

The other isin the case of secondary
schools' enrollment demand, that the school may or
may not be able to stimulate enough enrollment to
justify staffing the curriculum across al
attendance tracks and, therefore, by virtue of the
fact that enrollment isn't motivated or stimulated,
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benefit more by being grouped together in the
curriculum tracked is another way to say that. And,
therefore, it would be appropriate to create
separate tracks for curriculum that students at some
performance level or very similar will receive one
kind of curriculum and students at a different kind
of performance level will receive a different kind
of curriculum.
Based on the idea -- frequently thisis
based on the idea that you are to meet students
where they are when you design a curriculum.
Historically in this country, there have been
reasons that are no longer considered justifiable,
like inferiority of the races. And | certainly
don't espouse the idea that there is some essential
inferiority of the races and would never propose
that as away to imagine delivering curriculum. But
historically in this country that has been areason
for tracking curriculum.
So those are a couple of examples of how

peopl e reason that curricula should be tracked.

Q. And what are the empirical reasons?

A. By "empirical,” | mean the various
realities that schools encounter when programming
the curriculum. And because there's variability,
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aschool will offer the curriculum on asingle
track. And that will create explicit curriculum
tracking.

| know what | just said isn't exhaustive,
but there's enough to this that that'sal | can
giveyou in this chunk.

Q. Arethere any studies which support your
theory that multitrack year-round schools lead to
explicit curriculum tracking?

MR. VILLAGRA: Objection; vague and
ambiguous, misstates the testimony.

THE WITNESS: First of al, to characterize
it astheory isto -- isto separate it from its
empirical verification.

BY MS. DAVIS:

Q. Let'sjust say, then, your statement.

MR. VILLAGRA: Were you done with your
prior answer?

MS. DAVIS: Before he goes on on theory, |
just thought let's just limit it to his statement on
curriculum tracking.

THE WITNESS: Wéll, in particular, there's
my own work where | have looked at where programs
aredesignated. There'salso -- | can't tell you
which one, but it's a Burns and Mason paper where
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1 they aso review the tendency to result in explicit 1 Q. And you said this study is available on
2 curriculum tracking in multitrack year-round 2 ERIC?
3 caendar schools. 3 A. That's correct.
4 Where else have | seen this? 4 Q. What's the name of the study?
5 Y es, there are other places. | cannot name 5 A. "Student Segregation and Achievement
6 them for you presently. I'm sure that by virtue of 6 Tracking on Y ear-Round Schools" -- "in Y ear-Round
7 having asked the question, it will churn for a 7 Schools." I'm not sure about that preposition.
8 while. 8 MR. HAJELA: I'm sorry. For clarification,
9 BY MS. DAVIS: 9 isthisthe same as the 1999 paper?
10 Q. You mentioned your own work. 10 THE WITNESS: That's the date of the
11 What do you mean? What's your own work in 11 conference presentation.
12 thisarea? 12 MR. HAJELA: Okay. We'retalking about the
13 A. | have collected data from school districts 13 samething?
14 where they have provided me with data identifying 14 THE WITNESS: Yeah.
15 studentsfor the various designated programs for 15 BY MS. DAVIS.
16 which that data was available and -- 16 Q. AndisDouglas Mitchell also an author?
17 Oh, boy. Now, I'm losing my train here; so 17 A. He's second author.
18 let meback up. Hang on. My work -- 18 Q. You'rethe primary author?
19 Will you do me afavor, please? Would you 19 A. That's correct.
20 read back what I've said so far? 20 Q. What districts did you study in completing
21 (Record read as follows: 21 the study?
22 "ANSWER: | have collected data from 22 A. By virtue of the nature of the relationship
23 school districts where they have 23 established with the district for data collection, |
24 provided me with dataidentifying 24 have an agreement not to name them, but it was
25 students for the various designated 25 explicitly part of the data collection process that
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1 programs for which that data was 1 identity not be established.
2 available and --") 2 Q. But you relied upon this report in creating
3 THE WITNESS:. And to follow on that read 3 your expert report in this case?
4  back: 4 A. That's not the only data on which | have
5 -- and the specific track on which they 5 relied.
6 wereenrolled at their multitrack year-round 6 Q. But did you rely on thisreport in
7 caendar school. That, in addition to explicit 7 preparing your expert report in this case?
8 dstatements from the districts about their intent to 8 A. Itisamong the reports on which | have
9 program gave me ability to definitively -- 9 reied.
10 "definitively" -- that seems awfully strong, but 10 Q. Soisthat a"yes'?
11 it's pretty darn closeto what | mean -- 11 A. Aslong as|'m understood that it's not a
12 unambiguously, probably a better word, determine 12 singular "yes," yes, | did rely on it, but not
13 that indeed certain programs of instruction are only 13 solely onit.
14 offered on certain tracks and across all tracks at 14 Q. How many districts did you study?
15 thevarious multitrack year-round calendar schools. 15 A. For that particular paper, one urban
16 BY MS. DAVIS: 16 district. There are other papersin preparation
17 Q. Isthisastudy that you've published? 17 which include additional districts. But these
18 A. If by "publish" you mean is finished with 18 papers have not been publicly distributed yet.
19 4l of thereview and revisions necessary to appear 19 Q. And these papers that haven't been publicly
20 infina printed form in a peer review journd, it's 20 distributed -- did you rely upon these papersin
21 not quite done with that. It has been publicly 21 preparing your expert report in this case?
22 distributed at a professional conference and has 22 MR. VILLAGRA: Objection; vague and
23 been made available through ERIC, the professional 23 ambiguous.
24 conference presentation dependent on peer review for | 24 THE WITNESS: | believe| stated in the
25 the paper's acceptance. 25 report that the 1999 conference paper was the first
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1 inthe beginning of an ongoing series of 1 BY MS. DAVIS
2 investigations, though not in those words. So | 2 Q. No.
3 believel am onrecord as stating that | am 3 MR. VILLAGRA: Isthe question hereif
4 continuing to examine and learn from the data | have 4 there's an examination, whether his examination is
5 collected from multiple districts what is the 5 contained in a paper or whether he hasit in his
6 pattern of programming by track, student achievement 6 mind?
7 by track and I'm not exactly sure what elseto list 7 BY MS. DAVIS
8 at thistime, but that's not all | looked at. 8 Q. Did you draw on any of thisinformation,
9 BY MS. DAVIS 9 thisexamination of the data, in preparing your
10 Q. That's not responsive to what |'ve asked. 10 report in this case?
11 A. Okay. 11 A. Yes.
12 Q. I'm asking avery simple question. 12 Q. And where are these unpublished papers?
13 A. I'msorry. 13 A. These are defined as papers in preparation,
14 Q. It'sokay. 14 whichisin the technical way of talking about
15 | just want to know, did you rely on these 15 thingsin my business different from unpublished
16 unpublished papersthat you just mentioned in 16 papers. An unpublished manuscript means something
17 preparing your expert report for this case? 17 you could physically hand to somebody and they could
18 MR. VILLAGRA: Same objection. 18 examineit asapublicly distributed document that's
19 THE WITNESS: | relied on my knowledge 19 never been submitted for publication. A paper in
20 gained from my examination of data, which hasyetto | 20 preparation means draft notes, data tables, other
21 be presented in aform for public distribution. 21 sources of reference that -- including the raw data
22 BY MS.DAVIS: 22 themselvesthat are explicitly being examined for
23 Q. And your examination of datais contained 23 that purpose.
24 in these unpublished papers; is that correct? 24 As| say this, based on what we've talked
25 MR. VILLAGRA: Objection; assumes facts, 25 about earlier today, | realize this creates
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1 misstates testimony. 1 attention that | hadn't considered before, and that
2 THE WITNESS: If | could have the question 2 iswhether or not there are some datatables | have
3 agan, please. 3 that | should have printed out and included in the
4 (Record read asfollows: 4 materias| provided to plaintiffs counsel. That's
5 "QUESTION: And your examination of 5 afair question, and | don't have asimple clear
6 datais contained in these unpublished 6 answer because everything | have is on the other
7 papers; isthat correct?’) 7 coast and | am not in the habit of keeping drafts on
8 THE WITNESS. | guess -- 8 filesuch that there may not be anything but the
9 MR. VILLAGRA: Vague and ambiguous asto 9 knowledgein my head to offer.
10 "contained.” 10 Q. Do you have the data you examined?
11 THE WITNESS. What I'm tryingto do hereis | 11 A. | havetheraw data, yes.
12 try to deliver the appropriate intended response, 12 Q. Whereisthe raw data?
13 and| amtrying to figure out what it is | should be 13 A. Locked in my office.
14 saying instead of what I'm not. 14 Q. Didyou provide the raw datato plaintiffs
15 BY MS.DAVIS: 15 counsel?
16 Q. | just want an answer. 16 A. Initspresent form, my understanding is|
17 MR. VILLAGRA: Objection; argumentative. 17 can't do that because it's bound by confidentiality.
18 THE WITNESS: Soif you are asking isthere 18 It'sidentified data, and | have an agreement asa
19 something | could give you that | haven't given for 19 result of the human subjects review process with the
20 youto examine, that's a different kind of question 20 university that human subjects are to be protected
21 than isthere something | know that | have used to 21 and their identities are to be protected.
22 inform my judgment. And that'swhy I'm feeling like | 22 Q. Haveyou provided any of this datato
23 we'reat animpasse. 23 plaintiffs counsel?
24 Am | making sense? 24 MR. VILLAGRA: Objection; vague and
25 /i 25 ambiguous.
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1 THE WITNESS. Havel provided any of the 1 Douglas Mitchell, you said you studied one school
2 datal believe I'm required to keep to myself to 2 district.
3 plaintiffs counsel? No. 3 How many schools were in the district that
4 BY MS.DAVIS: 4 you studied?
5 Q. | don't know if al of your datayou're 5 A. | don't recollect off the top of my head.
6 required to keep confidential or some of it. 6 | believeit's specified in the report.
7 | want to know, did you provide any of this 7 Q. Do you have an estimate?
8 toplaintiffs counsel? 8 A. No, | don't feel comfortable making an
9 MR. VILLAGRA: Same objection. 9 edimate.
10 THE WITNESS:. Because no explicit request 10 Q. Do you know what percentage of these
11 wasmade for unidentified data-- | have to back up. 11 schoolswere multitrack year-round school s?
12 Thisisactualy speculative, not definitive. 1'm 12 A. | know | specified it in that report.
13 trying to figure out why it isthat -- now that | 13 Q. You don't recal sitting here right now?
14 understand the process better than | did at the time 14 A. No.
15 | worked on it and filed the report, whether or not 15 Q. You said that you, in preparing this
16 | perceived this as something that should have been 16 report, the report that you authored with Douglas
17 provided. 17 Mitchéll, that you collected data from school
18 BY MS.DAVIS: 18 didtricts.
19 Q. Thequestionis. Did you provide any of 19 What type of data did you collect?
20 thedatato plaintiffs counsel? 20 A. Well, asto previous questions, | know it's
21 MR. VILLAGRA: Same objection. 21 specified in thereport. | do have some
22 THE WITNESS.: | provided my findings from 22 recollection that | can offer presently: student
23 thedata. Asl wouldinamanuscript, | would 23 achievement data; student demographic data,
24 circulatein writing the report. As a matter of 24  including information about which school -- in which
25 professional practice, you don't distribute your 25 school they are enrolled and to which classroom
Page 91 Page 93
1 datafiles. You distribute your findings. 1 teacher they're assigned; and some program services
2 BY MS. DAVIS 2 designators-- what else do | recall? -- the data
3 Q. Okay. I'm going to say that's not 3 that identified the teacher to which they were
4 responsive to my question. 4 assigned, the track to which they were assigned --
5 Did you provide any of the datato 5 if itwasamultitrack year-round school --
6 plaintiffs counsel? 6 That'swhat | can readily recall.
7 MR. VILLAGRA: Objection; vague and 7 Q. Did you collect the data from the school
8 ambiguous asto "any of the data." 8 district itself?
9 THE WITNESS: | did not provide my data 9 A. Yes.
10 filesto plaintiffs counsel. 10 Q. You aso said that there were explicit
11 BY MS. DAVIS: 11 statements of district employees regarding an
12 Q. And you said you did provide plaintiff with 12 intention to track students.
13 your findingsin -- 13 MR. VILLAGRA: Objection; misstates
14 How did you provide plaintiff with your 14 testimony.
15 findings? 15 BY MS.DAVIS
16 I'm not sureif I'm understanding you. Is 16 Q. Who did you talk to? Who were the district
17 that what's contained in the expert report, or did 17 employees?
18 you provide them with something else? 18 MR. VILLAGRA: Same objection.
19 A. | provided the expert report. 19 THE WITNESS:. Earlier today, | made a
20 MR. VILLAGRA: Doyou mind if wetakea 20 comment that is something likethat. Precisely what
21 quick bathroom break? 21 | said | don't remember from earlier today; so I'm
22 MS. DAVIS: No problem. 22 not sureif that's precisely what | said.
23 (Recess taken.) 23 There's-- the part to which | can respond easily,
24 BY MS.DAVIS 24 regardless of what exactly | said earlier, isthat
25 Q. Inthereport that you authored with 25 inthe context of various research projects, | was
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1 ableto have conversations with various school 1 question of multitrack year-round calendar
2 district employees. Precisely which of those 2 programming was collected in order to do my
3 employees| had explicit conversations about 3 dissertation.
4 multitrack year-round calendar policy, I'm not sure. 4 Does that make sense?
5 I'mnot sure. I'm not sure. 5 Q. Areyou saying that you relied on some of
6 BY MS.DAVIS 6 your datain your dissertation in the report that
7 Q. Didyoutak to district employees 7 you authored with Douglas Mitchell?
8 regarding tracking students in preparing the report 8 A. The data subjected to analysis for my
9 that you authored with Douglas Mitchell? 9 dissertation was sufficiently rich to also be
10 A. Yes, | talked to district employees about 10 subjected to analysisfor questions related to the
11 program assignment related to the multitrack 11 multitrack year-round calendar, and a subset of that
12 year-round calendar. 12 datawas focused upon for analysis when generating
13 Q. Andisit your testimony that you can't 13 thefindings reported in 1999 with Douglas Mitchell.
14 remember who you talked to? 14 Q. So you used a subset of the data from your
15 MR. VILLAGRA: Objection; asked and 15 dissertation in the report you authored with
16 answered. 16 Douglas Mitchell?
17 THE WITNESS: | can remember the people 17 A. Not exactly.
18 with whom | talked to during data collection. 18 Q. What did you just say, then?
19 Precisely what the nature of those conversations 19 A. That in order to improve precision, there's
20 were, | can no longer be certain relative to that 20 an additional aspect, and that is the dissertation
21 individual person that might be named. 21 project collected more data that was subject to
22 BY MS.DAVIS: 22 analysisfor the dissertation. And so thereis some
23 Q. Who did you talk to in collecting data? 23 datathat was not subject to analysisfor the
24 MR. VILLAGRA: Who by name or by title? 24  dissertation that was subject to analysis for the
25 MS. DAVIS: By name and by title. 25 report authored with Douglas Mitchell.
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1 THE WITNESS: | can't give you an 1 Q. But you did use some of the data from your
2 exhaustivelist currently. | do know that people 2 dissertation in the report authored with Douglas
3 withwhom | had conversations during datacollection | 3 Mitchell?
4 are named in the acknowledgment section of my 4 A. Some of the data subject to analysis for
5 dissertation. Whether or not those are the people 5 the dissertation directly isthe same dataincluded
6 withwhom | had any explicit conversation about 6 intheanalysisthat resulted in the report authored
7 multitrack year-round calendar policy, | cannot say 7 with Douglas Mitchell.
8 with any certainty. 8 Q. Sothat'sa"yes'?
9 BY MS.DAVIS: 9 A. The part that makesit hard for meto
10 Q. I'm confused. Y ou mentioned your 10 answer "yes' or "no" isthe care with which | have
11 dissertation. 11 tosay what I'm saying in order to be certain that
12 A. That's correct. 12 what | understand about what | did isas clear as|
13 Q. Is--your dissertation, I'm assuming, is 13 can described today. And | feel asort of shorthand
14 different than the report we're talking about that 14 quality to the language of your question so that |
15 you authored with Douglas Mitchell. 15 haveto, in order to produce something that can
16 A. That's correct. 16 be-- that might possibly be considered affirmative,
17 Q. So how does your dissertation factor into 17 1 havetobesurethat | say itinaway that
18 my question? 18 satisfies methat I've been precise; so that's why
19 A. Because much of the datain my dissertation 19 I'mnot simply saying "yes" or "no."
20 used to prepare my dissertationis -- | started 20 Q. | think the question callsfor a"yes" or
21 mysdf down a sentence that doesn't finish with 21 "no" answer. But let metry again to get an answer.
22 proper grammar. Let metry to start the sentence 22 Y ou used datain your dissertation. Some
23 over agan. 23 of that datayou aso used in the report authored
24 One of the projects on which | worked which 24 with Douglas Mitchell.
25 resulted in datarelevant to the analysis of the 25 Isthat correct?
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A. With that language, I'm more comfortable
with saying something that is more simply "yes."

Q. Andisyour answer "yes'?

A. | gave an answer that providesthe
specificity that | feel defineswhat | did
accurately. And | said that your last phrasing of
the question is very close to something that could
get asimple"yes." It's not exactly the same
language. | feel comfortable with my language. |
feel very comfortable that the language you just
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A. Theanalysisisnot identical, and the
totality of the dataisnot identical.

Q. Okay. Wéll, what'sthetitle of your
dissertation?

A. | believeit'sin my vita attached to my
report. It should be. | don't know what the
experienceisin law, but in my field, dissertation
titles are long and usually not memorable. And
it's, again, mostly a matter of prepositions that
gives me grief -- "Class-Size Reduction Policy” and

11 used gets me close enough that I'm even willing to 11 thentherest of it is something like -- | don't
12 say theword "yes' to help be more productivein 12 remember. It was something like"Analysis Impact.”
13 answering your question. 13 MR. REED: "Evaluating the Impact on
14 Q. SoI'll ask you again. 14 Student Achievement in Caifornia."
15 Isthat a"yes'? 15 THE WITNESS: Precisely.
16 A. No. 16 MS. READ-SPANGLER: Which oneisthat?
17 Q. Let'stry again. 17 MR. REED: It'son page 3 of hisC.V. near
18 Y our dissertation contained data. 18 the bottom of the page under "Technical Reports and
19 A. If I may -- 19 Underwritings."
20 Q. Okay. 20 MR. VILLAGRA: Just to be clear, it's
21 A. "Contained" isthe piece that had usin 21 listed as his unpublished doctoral dissertation,
22 trouble before. 22 University of California Riverside.
23 Q. Okay. What isit about "contained" that 23 MS. DAVIS. Do we have adate?
24 troublesyou? 24 MS. READ-SPANGLER: 2001.
25 A. When you substituted the word "used,” | was 25 /Il
Page 99 Page 101
1 more comfortable. 1 BY MS. DAVIS:
2 Q. So you used datain your dissertation? 2 Q. What was the nature of your dissertation?
3 A. But I'm going to be helpful here, without 3 Youknow what? Let's say "subject matter” -- the
4 you asking a question, because thisis agony for all 4 subject matter of your dissertation.
5 ofus. 5 A. The question of class-size reduction as an
6 MS. READ-SPANGLER: How about "analyze"? | 6 education policy that has an identifiable impact on
7 Doyou like that one? 7 student achievement.
8 BY MS. DAVIS: 8 Q. How did that subject matter relate to
9 Q. Let'spick aword. 9 multitrack year-round schools?
10 A. Yeah, analyzed or subjected to analysis. 10 MR. VILLAGRA: How did it or how doesit?
11 Q. Okay. Anayzed. 11 BY MS.DAVIS
12 A. Uh-huh. 12 Q. How doesit?
13 Q. Soyou analyzed datain your dissertation? 13 MR. VILLAGRA: If at all.
14 A. Correct. | analyzed datafor my 14 THE WITNESS: It has some relationship to
15 dissertation. 15 thequestionin California. For example, one of the
16 Q. Did you then use some of the analyzed data 16 strategies employed by school districtsin an effort
17 from your dissertation in the report that you 17 to implement the class-size reduction policy wasto

authored with Douglas Mitchell?

A. Okay. Let me present the language for the
second part. Some of that data was subjected to
anaysisfor the report authored with Douglas
Mitchell.

Q. Isit the same data, though, or did you do
additional analysisin your report with Douglas
Mitchell?

change school calendar scheduling from a
single-track calendar of some sort to a multitrack
calendar. Inthat sense, it has arelationship to
class-size reduction policy.

Additionally, there were schools prior to
the implementation of class-size reduction in
Cdiforniathat already operated on the multitrack
year-round calendar, and that is a quality of the
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1 school that is measurable and was known to impact 1 longer ableto clearly recollect the distinction
2 the organization of schools and had known 2 between those people | talked to about getting data
3 association with student achievement. 3 and those people | talked to about the multitrack
4 And so collecting information on whether or 4 year-round calendar.
5 not schoolswere on a multitrack year-round was a 5 BY MS.DAVIS
6 necessary activity as part of data collection when 6 Q. Now, going back to --
7 evauating an achievement impact by some other 7 Y ou said you can't distinguish the people
8 poalicy, because that would be an existing condition 8 that you spoke with. Why don't you just give me all
9 that isassociated with student achievement and is, 9 of the names.
10 therefore, anecessary covariant in the modeling of 10 A. That's how we got onto the dissertation, |
11 student achievement impacts. 11 think, wasthat | know at least some of the people
12 So those are two ways in which class-size 12 with whom | spoke about data collection | named in
13 reduction policy is associated with the multitrack 13 the acknowledgment section. | seriously doubt
14  year-round calendar. 14 that'sacomprehensivelist of al the people with
15 BY MS. DAVIS: 15 whom | spoke.
16 Q. So back before we started talking about 16 Q. Do you have acomprehensive list anywhere?
17 your dissertation, I'm just not sureif | ever did 17 A. No.
18 get an answer to this question. 18 Q. Do you remember --
19 Y ou said you talked to school 19 Can you give me any hames?
20 administrators -- 20 A. Of the people with whom I've spoken about
21 A. Uh-huh. 21 thedatal collected during that time period?
22 Q. -- school employees, | should say, about 22 Q. Yes.
23 student tracking in preparing your report with 23 A. Yes, | do remember some people with whom |
24 Douglas Mitchell. 24 spoke as a matter of collecting data during that
25 A. Yes. 25 timeperiod. There'saproblem we visited earlier,
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1 Q. Do you remember the names of the people you 1 which | think we're okay here on this point, but I'm
2 spokewith? 2 not sure. And this gives me some grief; so | need
3 MR. VILLAGRA: Objection; asked and 3 topause for aminute and figure out what 1'm saying
4  answered. 4 here
5 THE WITNESS: This question sounds like 5 MR. HAJELA: If you're going to assert a
6 it'smaybealittle bit different from the last one, 6 privilege, you're allowed to consult your attorney.
7 andsocanl hear it one moretime to make sure | 7 MR. VILLAGRA: | wasgoing to say,
8 can figure out whether it's different so | can 8 Dr. Mitchell, if you think you're getting closeto
9 answer it? 9 theline of violating that agreement of not
10 BY MS.DAVIS: 10 disclosing the identities because of the privilege,
11 Q. You can answer even if it is different. 11 wecantalk about that, if you'd like.
12 But why don't you go ahead -- 12 THE WITNESS: Wéll, since Mr. Villagrafrom
13 A. But how | answer depends on if | understand 13 MALDEF is here and willing to talk to me about this,
14 the question correctly. 14 why don't | take advantage of that and try to figure
15 Q. That'sfine. 15 out what kind of ground I'm on.
16 Let'sread back the question. 16 MR. HAJELA: That'sfair.
17 (Record read as follows: 17 MS. DAVIS: Okay.
18 "QUESTION: You said you talked to 18 (Discussion held off the record.)
19 school administrators -- school 19 BY MS.DAVIS:
20 employees, | should say, about student 20 Q. Dr. Mitchell, before we took a break, there
21 tracking in preparing your report with 21 wasaquestion pending.
22 Douglas Mitchell. 22 Why don't we have the court reporter read
23 "Do you remember the names of the 23 the question back.
24 people you spoke with?") 24 (Record read asfollows:
25 THE WITNESS: | think | said already I'm no 25 "QUESTION: You said you can't
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1 distinguish the people that you spoke 1 protecting the identity of the districts whose data
2 with. Why don't you just give me all 2 wasanalyzed for my research on the multitrack
3 of the names.") 3 year-round calendar. Andinthat context, | believe
4 BY MS.DAVIS: 4 itwould be aviolation of that confidence to name
5 Q. Do you understand where we are now? 5 names.
6 A. (Witness nods head in the affirmative.) 6 BY MS.DAVIS.
7 | find myself in asituation where | have a 7 Q. Soisyour answer "no," that you cannot
8 confidentiality agreement that | am professionally 8 provide me with the names contained in the
9 bound to keep and am not willing to violate that 9 acknowledgment of your dissertation?
10 confidence. 10 MR. VILLAGRA: Objection; misstates
11 Q. Areyou saying that this confidentiality 11 testimony.
12 agreement does not allow you to provide mewiththe | 12 THE WITNESS: Let'ssee. | think what |
13 names? 13 haveto stand by is| cannot name namesin the
14 A. | believe that to be the case. 14 context to the present deposition as an expert
15 Q. And so you're not going to tell methe 15 discussing the multitrack year-round calendar.
16 names; isthat correct? 16 BY MS.DAVIS
17 A. At thistime, that's correct. 17 Q. Soyou told meyou can't provide me with
18 Q. Now, some you said were contained in an 18 the names of the districts or the names of the
19 acknowledgment. 19 school employees that you've spoken with.
20 Do you remember those names, and can you 20 How would another expert in thisfield
21 provide me with those names? 21 verify your findings with regard to the school
22 MR. VILLAGRA: Objection; misstates 22 district you studied?
23 testimony, misleading. 23 MR. VILLAGRA: Objection; assumes facts,
24 THE WITNESS. Becausewhat isatissuehere | 24 incomplete hypothetical, misleading.
25 isthe data collected in confidence related to 25 THE WITNESS: Being not confronted with
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1 multitrack year-round calendar studies, | feel bound 1 that question presently by a peer seeking to
2 toactinamanner that protects that confidence 2 scientifically verify or reproduce my findings, I'm
3 such that those districts remain unidentified. 3 not prepared to answer that question.
4 BY MS.DAVIS 4 BY MS.DAVIS
5 Q. | don't think that's responsive to my 5 Q. Wéll, let's assume a peer is asking to
6 question. 6 verify your findings.
7 I'm just asking if you can provide me with 7 How could a peer do so?
8 the namesthat are contained in an acknowledgment of 8 A. | would be obligated to go to the district
9 vyour report. 9 fromwhom | collected data and request that | may
10 MR. VILLAGRA: Objection; asked and 10 identify them, which | don't know whether that would
11 answered, misleading. 11 resultinidentification. That's one strategy.
12 THE WITNESS: My expert report does not 12 Another strategy that | believe would be
13 contain such an acknowledgment. 13 acceptable professionally isto remove al of the
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BY MS. DAVIS
Q. You mentioned an acknowledgment previously.
What acknowledgment were you referring to?

A. My class-size reduction policy
dissertation.

Q. So can you provide me with the names that
were contained in the acknowledgment in your
dissertation?

MR. VILLAGRA: Objection; asked and
answered.

THE WITNESS: | think | have explained that
we arein aream where | have agreements about

data elements from the data set that would make it
possible to identify the district, so that remaining
part of the datawhich is relevant to the study but
does not reveal the district, if it is possible to
do that. Then that unidentified data could be
provided for re-analysis to a peer.

Q. Wasthe report that you authored with
Douglas Mitchell subjected to a peer review process?

A. Asl understand "peer review," yes.

Q. What isyour understanding of "peer
review"?

A. "Peer review" means that a manuscript
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presenting a description of the study, literature
you cited, theoretical propositions and so forth,
findings, methodology, classic elements of a
research paper are included. This manuscript is
then reviewed, that is, read by, examined for its
necessary completeness, precision and then subject
to a critical examination of whether or not
statements made and descriptions offered are
sufficient that the findings can be believed to be
true or accurate, or whatever the right word is,
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of the confidentiality agreement in this deposition?

MR. VILLAGRA: Objection; compound and
vague.

THE WITNESS: In essence, plaintiffs
counsel said that it's my responsibility to decide
whether or not to protect my confidentiality
agreement.

BY MS. DAVIS:
Q. Okay. Now, turning back to the work that
you mentioned here and in your report that you are

11 depending on the nature of the research question and 11 currently working on with regard to multitrack
12 the manuscript written. 12 schools, how many districts have you studied in
13 And if peers are satisfied by the content 13 relation to thiswork?
14 of the manuscript and accept it for its contribution 14 MR. VILLAGRA: Objection; vague, compound.
15 totheresearch literature, then it has passed peer 15 THE WITNESS: | believe, but I'm not
16 review. That's how | understand "peer review." 16 certain, that in the expert report | declared that
17 Q. Who reviewed your report? 17 there are two additional school districts presently
18 A. Peer review was anonymous, generaly is. | 18 included in the analysis.
19 don't know who reviewed the report. 19 BY MS.DAVIS
20 Q. Where did you submit the report to peer 20 Q. So how many districts are you saying are
21 review? 21 included in the analysis?
22 A. American Sociological Association for their 22 MR. VILLAGRA: Objection; vague and
23 1999 annual meeting, which was held in Chicago, in 23 ambiguous.
24 terms of what | understand to be the document to 24 THE WITNESS: For the particular work |
25 which you're referring. 25 havein mind to which I'm referring, three
Page 111 Page 113
1 Q. Did you discuss this confidentiality 1 digtricts.
2 agreement with the school district -- with 2 BY MS.DAVIS.
3 plaintiffs counsel? 3 Q. | know you can't tell me the one
4 MR. VILLAGRA: Objection; vague and 4 digtrict -- the name of the one district because of
5 ambiguous. 5 your confidentiality agreement.
6 THE WITNESS: Did | discussthat | have a 6 What are the other two districts that are
7 confidentiality agreement? 7 included in thiswork?
8 BY MS. DAVIS: 8 MR. VILLAGRA: Objection; assumes facts,
9 Q. Wetook abreak. 9 misstates testimony.
10 A. Correct, wetook abreak. 10 THE WITNESS: For the purpose of research
11 Q. Did you discuss the nature of your 11 onmultitrack year-round calendar issues, | believe
12 confidentiaity agreement with plaintiffs counsel? 12 myself to be obligated to hold the same confidence
13 A. Did| discuss the nature of the 13 for the other two districts.
14 confidentiality agreement with plaintiffs counsel? 14 BY MS. DAVIS.
15 | discussed -- yes. 15 Q. Do you have an agreement with the ather two
16 Q. What did you discuss? 16 districtsthat you're supposed to keep this
17 A. That | need to understand what's going on 17 information confidential?
18 herein this deposition because | have a 18 MR. VILLAGRA: Objection; vague and
19 confidentiality agreement where | have to protect 19 ambiguous as to "agreement," assumes facts.
20 identity and | need to be able to make a statement 20 THE WITNESS: Precisely the description of
21 about what | have to do with that confidentiality 21 theunderstanding | have with those districts at the
22 agreement. 22 timethat understanding was established, | cannot
23 Isthat the kind of -- 23 recal. But | believe that their understanding
24 Q. Did plaintiffs counsel make any 24 would be the same as mine, that they expect not to
25 recommendationsto you asto how to handletheissue | 25 be named for findings as a result of this research.
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BY MS. DAVIS:
Q. My question is: Do you have any agreement

with the other two districts, an explicit agreement,
to keep them confidentia ?

MR. VILLAGRA: Objection -- same objections
as before.

THE WITNESS: Because of the time between
the current date and the beginning of data
collection for the data subject to analysis for my
studies for multitrack year-round calendar
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receiving -- in the receiving, will be revisited --
that isto say, | have other obligations and stagger
the time at which | work on things; so to say
"present” isto say in recent time, both past and
future, that my full-time job is not to research
multitrack year-round calendars at present, but |
continue to pursue that research, collect data,
analyze research reports and so forth.

So if by "current” you mean in the last
week, currently I'm not doing anything. The

11 schooling, I cannot with confidence declare that | 11 research question at present that is being examined
12 have an explicit agreement. 12 iscan the -- can inferences be made about the
13 What | can stateisthat it is my 13 dynamics of enrollment on a multitrack year-round
14 understanding from the practices that were 14 calendar track be related to student achievement
15 established and remain to be true in terms of my 15 tragjectories. That'sthe focal question for what's
16 understanding of declaration of identity of school 16 receiving current attention.
17 digrictsin aresearch study that the agreement is 17 Q. What inferences are you talking about?
18 inthe nature of unless I'm given explicit 18 MR. VILLAGRA: Objection; assumes facts.
19 permission to name, I'm not to name. And thereis 19 THE WITNESS: For example, if astudent is
20 no agreement declaring that | have explicit 20 enrolled on"B" track and continues to be enrolled
21 permission to name. 21 on"B" track, doesthat student have a different
22 BY MS.DAVIS: 22 achievement growth trgjectory than astudent who is
23 Q. And thisisyour understanding of your -- | 23 enrolled on "C" track and continues to be enrolled
24 don't want to say "explicit agreement,” but your 24 on"C" track?
25 agreement with the other districts? 25 Additionally, are the achievement
Page 115 Page 117
1 A. That's correct. 1 trajectories related to changing tracks, because not
2 Q. Now, the other two additional districts and 2 dl students once enrolled on a particular track
3 not thedistrict that was included in your report 3 persist onthat track. If they change tracks, are
4 with Douglas Mitchell -- how many schools arein 4 those students evidencing different kinds of
5 each of the districts? 5 achievement tragjectories than the students which
6 A. | can't tell you right now. 6 stay onthetrack in which they're enrolled in the
7 Q. Youdon't know? 7 time frame for which we have data?
8 A. | have arecord that allows me to count. | 8 BY MS.DAVIS:
9 don't have that with me. 9 Q. What research methodology are you using in
10 Q. Sositting right here, you don't know? 10 thiswork?
11 A. That'scorrect. At thistime, given what's 11 A. | am--inalarger generalized statement
12 availableto meat present, | don't know. 12 of methodology, I'm employing statistical data
13 Q. Do you know the percentage of multitrack 13 andysis.
14 schoolsin each of the districts? 14 Q. Haveyou collected any data from the two
15 MR. VILLAGRA: Objection; compound. 15 school districts?
16 THE WITNESS.: In each with precision, no. 16 A. Yes
17 BY MS.DAVIS 17 Q. What kind of data have you collected?
18 Q. Do you have an estimate? 18 A. The samekind of data | described
19 A. Inone case, providing an estimate would 19 previously inrelation to the original first
20 risk reveding identity; so | cannot make an 20 district. And | haveto say, again, | listed
21 estimate at thistime. 21 severa descriptions of kinds of data that was
22 Q. What kind of research have you conducted 22 collected. And in the absence of having it in front
23 thusfar with respect to this ongoing study that 23 of meto review to make sure I've said everything
24 you're working on? 24 I'vecollected, I'm not certain that | can tell you
25 A. Theresearch that is presently underway and 25 theentirety of the varieties of data that were
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1 collected. But it'sthe same kind of data so that | 1 means not multitrack.
2 canlook at the same variables. 2 Q. For purposes of this deposition, should |
3 Q. Have you spoken with any district employees 3 just use-- why don't | just use "single-track
4 in connection with thiswork? 4 calendar," and that will encompass, like you said,
5 MR. VILLAGRA: Objection; vague and 5 thetraditional calendar as well.
6 ambiguous. 6 Is that acceptable to you?
7 THE WITNESS. First | need to know what 7 A. Certainly. Asregards the expert report,
8 timeframe. 8 that'sthe bulk of the characterization of
9 BY MS. DAVIS: 9 difference.
10 Q. Any timeframe, if it'sin connection with 10 Q. Okay.
11 your current research. 11 A. That digression has caused me to lose the
12 A. Wdll, just for my own clarity's sake, the 12 question; so can we go back to the question so | can
13 reason | say "time frame" isfor last week versus 13 try the answer again?
14 last year versusfive years ago makes a difference 14 Q. Inyour opinion, does curriculum tracking
15 whether or not that matters in responding to the 15 occur in single-track calendar schools?
16 question. So that's why I've asked; so across al 16 MR. VILLAGRA: Objection; vague and
17 time possibilities, yes. 17 ambiguous.
18 Q. And I'm assuming you're going to tell me 18 THE WITNESS:. My understanding of the
19 that because of this -- your belief that you can't 19 research literature on this question is that
20 disclose the names of the districts, you can't al'so 20 curriculum tracking has been and continues to be
21 disclose the names of the school employees that you 21 observed in single-track calendar schools.
22 spokewith. 22 BY MS.DAVIS:
23 MR. VILLAGRA: Isthe question whether that | 23 Q. You statein your report that:
24 assumptionis correct? 24 "It is now clear that anyone wishing to
25 MS. DAVIS: Yes. Thank you. 25 determine whether or not they have
Page 119 Page 121
1 THE WITNESS: Yes, | have to maintain my 1 access to a school with adequate
2 obligation to protect that confidentiality 2 socia and educational resources need
3 agreement. 3 only ask on which calendar it
4 BY MS.DAVIS: 4 operates."
5 Q. And in maintaining that confidentiality 5 What do you mean by "social resources'?
6 agreement, you can't tell me the names of the school 6 MR. VILLAGRA: Objection; compound
7 employeesthat you've spoken with? 7 question.
8 A. | believe that would risk ready inference 8 THE WITNESS: In the statement you just
9 of whothedistricts are. 9 provided, you're asking, when | use the term
10 Q. Let'sgo back to wherethis all started. 10 "socia" to describe resources, what do | mean?
11 In your opinion, does curriculum tracking 11 BY MS. DAVIS.
12 occur in traditional or single-track calendar 12 Q. Yes.
13 schools? 13 A. Okay. Socid resources are those things
14 MR. VILLAGRA: Compound and vague and 14 that -- "thing" isaloose word. | think I'm going
15 ambiguous. 15 towork it definition through example.
16 THE WITNESS: You said "traditional or 16 One kind of social resource isasocial
17 single-track calendar schools'? Did | hear that 17 network, meaning those people with whom you have
18 correctly? 18 contacts and can utilize those contacts for
19 BY MS.DAVIS 19 information, assistance. Another kind of social
20 Q. | believe that's -- 20 resourceisinteraction stylethat -- knowing how to
21 Y ou used those calendars together in your 21 respond to different situations with a different
22 report; isthat correct? 22 presentation of self, adifferent style of
23 A. Wdll, thereason | say that isthere'san 23 conversation.
24 important subtlety. If you say "singletrack," you 24 These are social resources.
25 include thetraditional calendar. Single track 25 Q. Anything else?
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A. | would not limit myself to those two
examples. What I'm trying to do is parse some
things that aren't necessarily readily separable.

For example, not everybody would necessarily agree
about to what degree a socia resourceis different
from an educational resource if within your social
network you have access to people who can provide
tutoring or closer to home, within your family,
whether or not your parents can assist you with
homework or other social interactions that are
directly facilitative for meeting the demands of
schooling.

Whereas, such athing as a qualified school
teacher is easily understood to be an educational
resource that might happen to be part of the social
resource network in the neighborhood but is easily
analytically distinguished.

Q. Arethese social resources found outside of
the school ?

A. Not necessarily.

Q. Where are they found?

A. For example, within the school, your peers
are part of your socia network. They may not be
the only peoplein your social network as a student,
but your peers are generally part of your socia
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MR. VILLAGRA: Mischaracterizes his
testimony.

THE WITNESS: I'm not saying that the
statement you offered is an accurate
characterization of what | said prior to.

BY MS. DAVIS:
Q. Wdll, what's your -- okay.

Are school resources -- | keep saying
"schooal ."

| mean, are social resources -- should they
be provided by aschool? Isthat your opinion?

MR. VILLAGRA: Objection; asked and
answered, mischaracterizes testimony.

THE WITNESS: There's an assumption about
the division which needs to be examined in order to
answer that question or to offer an opinion. The
assumption is that somehow a socia resourceis
explicitly and readily manageable as a discrete
entity in the way that, say, a school desk isan
entity. That kind of explicit particular fairly
straightforward connection between that being
intended to be provided and that thing provided is
not nearly so direct in the matter of social
resources, because social resources depend on the
interactions between persons.
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network. And they are there at school, are a
resource to you socialy. Insome casesitis
schooling that creates that part of your social
network because you otherwise would never have
encountered those individuals. And so you have
social resources within the school aswell as
outside of the school.

Q. Arethe social resources within the school
outside of the realm of school administration?

MR. VILLAGRA: Objection; vague and
ambiguous.

THE WITNESS.: If by "school administration”
you mean particular policies or practices that can
be attributed to decisions made by educational
professional's such as principals or teachers or
superintendents, it is possible for the
administration of school through those agentsto
influence the nature of a student's social
resources.

BY MS. DAVIS:

Q. Areyou saying that school resources -- |
mean, social resources can or should be provided by
aschool?

MR. VILLAGRA: Objection.

THE WITNESS: No.
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And those interactions between persons can
be facilitated or impeded, but in the absence of
radical total separation like imprisonment cannot be
absolutely controlled in the same way that we think
of asin being able to control a school desk.

MR. HAJELA: Can we take 10 minutes when
you're done with thisline?

MS. DAVIS: Why don't we break now.

(Recess taken.)
BY MS. DAVIS:

Q. Coming back from break, just to refresh

your memory, we were talking about your statement in
the expert report about adequate social and
educational resources.

What did you mean by "educationa
resources'?

A. By "educational resources,” I'mtrying to

capture those things -- the word "things" again.

There are purposes to which the
establishment and conduct of schooling is targeted.
For example, minimum levels of standardized academic
achievement might be one of those purposes. An
understanding of democratic constitutional
government as practiced in this country might be one
of those purposes. An understanding of a
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1 money-based market economy might be one of those 1 Q. Your statement in the report indicated, at
2 purposes. The habit of punctuality might be one of 2 leastto me, that if | tell you what school calendar
3 those purposes -- show up to school on time every 3 I'mon, then that necessarily tellsyou if | have
4 day. 4 accessto socia and educational resources.
5 So those are examples of what | mean when | 5 Am | misunderstanding the statement?
6 say there are purposes toward which schools were 6 A. In the case of the Concept 6 calendar, the
7 established. 7 kinds of social and educational resources likely to
8 Educational resources are those things 8 beexperienced are circumscribed. | think that's
9 which arereadily identifiable with direct 9 theword | intend. Inthe case of other multitrack
10 facilitation of accomplishing those purposes, such 10 year-round calendars, experiences remain likely to
11 ashaving ateacher in the classroom, who if the 11 bedifferent from traditional or other single-track
12 purposeis to discuss our constitutional democracy 12 caendar schools.
13 understands that subject and can discussit. If the 13 Q. Areyou claiming that studentsin all
14 purposeisdaily attendance -- that's punctua -- to 14 Concept 6 schools do not have adequate socia and
15 have the appropriate administrative or 15 educational resources?
16 enforcement-type agents such as vice principals or 16 MR. VILLAGRA: Objection; misstates the
17 truant officersthat can ensure that that purposeis 17 testimony, vague and ambiguous, compound.
18 facilitated. 18 THE WITNESS: Which part of the question
19 In addition to people, there are things 19 wasall -- wasit all Concept 6 schools?
20 likecurricular materias. If you're going to talk 20 BY MS.DAVIS:
21 about the Constitution, you ought to have a copy of 21 Q. Uh-huh.
22 it. That'san educational resource. Time dedicated 22 Are you claiming that studentsin all
23 tothepurposeisaresource. There are other 23 Concept 6 schools do not have adequate access to
24 resources. Those are examples and not necessarily 24 social and educational resources?
25 thebest or theworst. They'rejust the onesthat | 25 A. That's not the language of my report.
Page 127 Page 129
1 could offer quickly and presently. 1 Q. You still need to answer the question.
2 So if you are trying to -- no, that gets me 2 A. I'mnot done. I'mjust --
3 inanother sentence | can't complete. Let metry it 3 Q. Fair enough.
4 over. 4 A. Because of the variability among the
5 Actually, I'm starting to lose it here; so 5 studentsthemselves, depending on the particular
6 maybel just need to stop and let you ask another 6 purposein question, it would not be reasonable to
7 question. I'm drifting alittle on this point. 7 say that al Concept 6 schools -- now I'm not
8 Q. Because wetook abreak, I'm just going to 8 exactly sure how to say therest of it -- are a
9 read the statement from your report again so we can 9 place where some students would be necessarily
10 al remember it. 10 deprived of adequate socia and educational
11 "It isnow clear that anyone wishing to 11 resources.
12 determine whether or not they have 12 Q. I'mnot sureif | understand your answer
13 access to a school with adequate 13 fully.
14 social and educational resources need 14 Can you give mea'yes" or "no" answer to
15 only ask on which calendar it 15 the question?
16 operates.” 16 Can you just repeat the question back?
17 What did you mean by this statement? 17 (Record read as follows:
18 A. Inthe probabilistic sense that oneis 18 "QUESTION: Areyou claiming that
19 seeking indicators for matching agoal or purpose to 19 studentsin all Concept 6 schools do
20 aparticular decision that must be made, such as 20 not have adequate access to social and
21 whereto buy ahomein order to have accessto a 21 educational resources?")
22 particular school, the calendar on which the school 22 MR. VILLAGRA: Objection; asked and
23 operatesis strongly associated with important 23 answered.
24 indicators of experiencesthat are likely to be 24 THE WITNESS: In part because schools
25 availableif the child were to attend that school. 25 themselves do not control all social resources, some
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1 studentswill have adequate socia resources 1 DECLARATION
2 relatively independent of the school. Individual 2
3 variability makestight precision difficult. 3 _
4 BY MS. DAVIS 4 I hereby declare | am the deponent in the
5 . Arevou claiming that studentsin all 5 within matter; that | have read the foregoing
6 Cor%ept 6 gchod sdo n%t have adequate access to 6 deposition and know the contents thereof, and |
7  educational resources? 7 declarethat the same s true of my knowledge except
8 A. 1 think I'm starting to lose my ability to 8 asto the matters which are therein stated upon my
1% atthend bhecalélsle I'm finding rlnyself wanting to (Ij<now 1% Ik)r]efl?é\rj]eaﬂotg gg?ﬁ'j'eef’ and asto those matters, |
where the "all" was again. I'm trying to attend, § . .
11 but I'm worried I'm just losing my ability to attend 11 | declare under the penalties of perjury of
12 towh . . 12 the State of Californiathat the foregoing is true
0 what you're aski ng fully. o 13 and correct
13 Q. Areyou having trouble testifying? | 14 Executed on the day of 2003
14 mean -- ’
15 A. I'mworried that may be becoming the case. ig a California.
16 MS. READ-SPANGLER: Do we needto stop? | 17 ’
17 BY MS.DAVIS: 18
18 Q. Do we need to stop? 19
19 A. Based on the last handful of questions,
20 maybe that's true. 20 ROSSE. MITCHELL, Ph.D.
21 MR. HAJELA: It'sokay. 21
22 MS. READ-SPANGLER: You can say "yes." 22
23 Okay? 23
24 THE WITNESS: I'm not sureif thisisjust 24
25 sortof abrief lull and I'll get it back ina 25
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1 littlewhile. 1 I, DENISE A. ROSS, a Certified Shorthand
2 BY MS.DAVIS 2 Reporter for the State of California, do hereby
3 Q. Wedon't even want a brief lull. Let'sput 3 certify:
4 it that way. 4 That prior to being examined, the witness
5 A. I've never donethis before. I've never 5 named in the foregoing deposition was by me duly
6  tried to engage in something like this before. ? SNgm :ﬁ,t@g% ?ﬁ Kt) tr;ﬁ truth, th‘t?;’\”;)ec'i_tmth,
; M F\; VIL LA-C|5|RA: | think its gret_t yJ arto 8 ilno 289?1%?‘ tr?e C(()ad(reuof gilgislugrnocgdure'lon
assume that you will not get a second wind. . ; - & ’
) . . 9 That said deposition was taken before me at
1% you hg\ﬂ/gaiig\d%c?e%ﬁl? ;'oliljj'ok.ft hgeez;sk this: 17 10 thetime and place therein set forth and was taken
11  headache -- 11 down by mein shorthand and thereafter reduced to
12 THE WITNESS: | feel light-headed 12 typewriting via computer-aided transcription under
’ > -t 13 my direction;.
5’1 wSBRtEAegl'SPANSC;L Ellg'hl guessgat;gl os;]e 14 | further certify that | am neither counsel
15 Frrlr?l;gas ngl;/oru to)d/a{/OU ould have a ache. 15 for, nor related to, any party to said action, nor
s 16 inanywiseinterested in the outcome thereof.
16 BY MS.DAVIS. o 17 IN WITNESS WHEREOF, | have hereunto
17 Q. She'sjust teasing you. She's saying that 18 subscribed my namethis  day of
18 essentialy all depositions lead to a headache. 19 2003.
19 MS. READ-SPANGLER: Pretty much for 20
20 everyonein the entire room. 21
21 MS. DAVIS: 9:00 am. tomorrow. 22
22 MR. VILLAGRA: Thanks. Denise A. Ross
23 (Whereupon, the deposition adjourned 23 CSR No. 10687
24 at 4:36 p.m.) 24
25 -000- 25
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